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MY LORD. 

«■ 

l^HEN I first ventured to send an Edition ol* these Reports 
into the world, a diffidence of my pretensions, an^ an 
apprehension of bringing a discredit lipon any one, to whom I 
might address it, discouraged me from publishing it under,the 
protection of any name. ^ 

But the favourable reception with which tjiis wojk haS been 
honoured, and the good (^nnion’WhicIi you^ Lordship has been 
pleased to entertain^ of it, jtiVe excited in ftie a hope that my 
endeavours may mot have Been bntirely unsuccessful j and have 
encouraged merwith less japprej^dnsion humbly to offer to your 
Lordship, as a small mark of ihy respect and veneration, the 
result of those labours,* which were ,be^un and considerably 
proceeded in during the^ time your Lordship presided in the 
court of Cpmftion Pleas,,With so iifUch KoiiQur to your^elfi and 
advantage to the community. 

As your Lordship is one of those characters*who are as soli¬ 
citous foi^thtt concialment, as tfi^ performance of good actions, 
I shall not avail m^el^ of this occasion to dwell upon your Lord¬ 
ship’s distinguished* qualities and'talents, But beg leave to sub¬ 
scribe ffiyself with the greatest sincerity and respect, 

•• * • * 

My Lord, 

* Your I^oi;dship*s obliged * 

. And most dutiful serVant, 

JOHIJ WILLIAMS. 

April 13 . 1809 . * 




ADVERXISEJMENT. 


JN this Fifth fidition, the Notes of Mr. Seijeant WilUams 
aie referred to by Figures:* those of the present Editors^by. 
Italic Letters, Some additional matter left in^manuscript by the 

^ • * I 

late Seijeant will be found ip. the body of his noteSj’ 

1 I 

^ • **» j 

The presejtit Edjtors hav^ endeavoured to add all the cases 
which have been decided since thg last Edition, upon the sub¬ 
jects treated of^ip the former Note's j j^nd some few Notes will 
be found, upon/subjects not before •discussed, which appeared 
to them to be connected with the matters contained in these 
Reports. 


HU. Term* 1824 . 



PREFACE 


xb 

THE THIllJ^ EDITION* . 


rpHIS Book is much esteemed by the Profession as well on 
account of its subject, which consists chiefly of decided 
Cases upon Pleading, as of the • concise, cl^r, and pointed 

method in which the Decisions are given in it. 

I 

. ' 

The Entritjs are also in general 'v ery good, and deserve the 
perusal and attention of the Stiider.c; and particularly so, as 
^objections were taken to several parts of them \,hich are discussed 
and decided, and the Decisions-for the most part adhered to ever 
since; a circumstance wiiich renders this a valuable Book of 
Precedents as well as of Reports. 

It occurred to the Editor, that if he could further recommend 

this Book by leaking it a kind of Introduction to the Rules and 

Doctrine of Pleading applied to Practice, he should be employing 

his leisure time usefully to the Profession, and advantageously to 

himself.—With this view he has translated the Entries into 

* * 

English, and, in ordi'^r to induce the Student to read them with 
attention, has to "many of them subjoired Notes, in which he has 
endeavc''’’ed to explain from autho.'ities the grounds and prin¬ 
ciples upon which the Rules are founded; has in some ins£aav.es 
illustrated those Rules by practical exa.nples, and has pointed out 
the difference^ when any such exists, between the present manner 
of Pleading, and that which is used ip the Entry. He has also 
added Notes to tlie Cast s containing some observations, and most 
of the authorities both ancient and modern. ^ 



PREFACE. 


Some of the Notes, the Editor is aware, are long; mucli longer 
indeed than he at first intended.—But when a Note was begun, 
he was tempted to investigate the whole subject in the best man¬ 
ner he was able, from a hope, at least, that a full dif'^ussion, 
though^it much indreased his labour, would be found more use¬ 
ful to the Student than mere references to Cases, unaccompanied 
with any introductory cbservations.T He submits this Edition to 
the candour of the Profession, in full confidence that they will 
overlook the many nrdstakes and imperfections which will be 
found herein. 

The Editor thought it advisable to publish the First Volume 
now; he will thereby be able to judge whether his method meets 
with approbation. it should, he will be encouraged to proceed 
with cheerfulness, and that kieal vdiich approbation •’aever fails to 
give. Xftd on the other h&nd, if it should.be thought that he 
has been tod tedi</us, he will have an opportunity of ^altering 
his method in tj^e next Volume. This he intends to publish as 
soon as is consistght with his professionaFavocations; which, from 
the benevolence* of the Brofession, are much greater than he has 
any claim to, or even ever expected. 

t « > 

June 19 .^ 799 . 



PREFACE 


TO 

THE FOURTH EDITION. 


rpHE last* Edition having .been «ome time out of print, the 
Editor has been induced to publish another^ This Edition 
contains a reference to most of the Cases, determined since the 
last Edition, which are appbcal)lc to the subject of these Notes, 
and an addition to many of the notqs, particularly to tlic 
note respecting the Assignment of Breaches on ‘the statute of 
8 & 9 W. 3., c-11. s. 8. in the case of Gainsjbrd v. Grlffitht and 
to the pote on the Revocativ'^ns of Wills in the case of Diippa 


V. Mayo, both in the first Volume. The paging of the former 
Edition is preserved as fiir as it is accurate, and altered only 
where it requires- correction. ^ 


April 13 . 1809 . 



NAMES OF, CASES 


REFERREB TO 

IN BOTH VOLUM?:S. 


The letters in.brackets refer to.the notes added by the present Editors. 


Abbot V. Burton, i. 278. | 

. . ■ V. Smith, i. 154 a. 291 c. ?91 d. 
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Absor V. French, ii. 160. 

Acherley v. Vernon, i. 215.277 b. 277 e. 
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Ackerley.v. Parkinson, i. 75"[/]. 

Acourt V. Swift, ii. 101 o. 

Acton V. Baldwin, ii. 94 b. 

-V. Hill, i. 117. 

Adams v. Freeman, i..,92. 

-V. Gof/if« i. 286 a. ii. 290 a. 

- V. Hincloe, i. 348 a. [e]. 

- V. Radway, ii. 455. [»»].' 

- V. Savage, i. 275. ii. 9 a. 12. 

21<. 210 «f. 

Adderley v. Wise, i. 248. 

Addey v. Wboley, ii. 84 a. [5]. 

Ad^pnn V. Gray, ii. 293 a. 

- V. Overend, i. 291 f. 291 k. 

it. 116 5.210 c. [/ij. 396. 
-’African Co. v. Mason, li. 4f4. 

Aires v. Hardress, ii. 68 cf. 

Aischome'* v^ Spelholme. hundred of, 

’ii. 376. 

Alban’s cane, nr96. 

■■ St. D, of, V. Shore, i. 320c. 320cf. 

Yoiii I. 


I Alehin V. Wells, ii. 47. [5]. 

J Alchinbrook v. Hall,, ii. 137 e. [5]. 
Alcock v. B2ofield, i. 33 a. 118. ii. 291. 
Aldworth v.pHutchinson, i. 291. 
Aleberry v. Walby, i. 233 a. 234 c. 
Alexander v. Biss, ii. ]/)I k. 

-v. Dyer, i. 202 a. 

— - -— V. Lane, i. 102. 265. 

— -- V. Macauley, ii. 150 a. 

- —— r V. Mawman, i. 291 k'. ii. 2095. 

- V. Southey, ii. 47 f [»/]. 

Alewdrth v. RoberCsy ii. 44 e. 45. 
Alford V. Tatnel, ii. 148. 

Alingtou V. Yearker, i. 117. 

Allan V. Hebar, ii. h e- 
Allanson v. Butler, i. 35. 

Allen V. Chamming, ii. 5 a. 

r-V. Dundass, i. 275 [a], ii. 149. 

- V. Nash, ii. 422 

- V. Robinson, ii. 61 a. 61 5. 61 c. 

- V. Shaw, ii. 101 q. 

- V. Vinter, i.‘'35. 

- V. Walter, ii. 43. 43 5. 

- q. t. V. Kirton, hundred of, ii. 378. 

378 fl. 

Allens V. Andrews, ii. 727. 

Allice V. Gale, ii. 72 r. 

.Allingbam v. Flow-or, U 35 5. 

All Souls’ College v. Codrington, i. 277c. 
(I—vv Tam worth, i. 187. 
AB^ood V. Henckell, ii. 203 d. 
iffiner v. Qetfrge, i. 325. [5]. 

Alsept V. ;^yles, i. 35, 35 a. [c]. 38. 
Alston VI Buscough, i. 228. 

a 
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Amand v.^ Jersey, ii. S c. 

Amcots V. Amcots, ii. 21'!. 

Amery v. Rogers, ii. 203. [<sf]* 

Amey v. Long, i. 288 a. [./]• 

Amory v. Broderick, i. 33A. [A]. 286 [A.] 
Anderson v. Anderson, ii. 44*4. [5,1. 

-v*. Ooxeter, i. 327 d. 

- V. Hampton, i. 35 A. [y*]. j 

. — ■ < V. Hayman, i. 21J a. 

' V. Martindale, i. 154. [a]. 

-^ V. Pitcher, ii. 200 c. 

- V. Royal Exch. Assur. Cor, 

ii. 202 b. 203 d. 203.^ [A]. 

• . —V V. Sanderson, ii. 63 *. [y]. 

■■ -- V. Wallis, ii. 203 d. [*]. 

Andrew’s case, i. 322 a. ii. 72 a. 
Andrews v. Blnke, ii. 107 a. 

— —— V. Clerke, i. 67 b. 

■ -v. Cromwell, ii. 45/. 101 

- V. Dclahay, i. 286. ii. 210. 

' 210a. 

-- V. Harper, ii. f 2 q. 72 r. 

-'v. Palmer, ii. 133 e. [t/]. 

Andrew v. Lcwjincr, hundred of, ii. 

377 ai 

AnBcld V. Feverhill, i. 131 b. 

. Anger v. Wilkins, ii. 171 c. 

* Angerstcin'V. Bell, ii. 201 e. 

Annen v. Woodman, ii. 201. Cy"]* ' 
Anonymous, 1 Brownl. 4. i. 235/;. 

-1 Chit. Rep. 674. i. 327 d, 

' [*■]. 

-Com. Rep. 150. i. 275. [A]. 

. , *275 a. 

-- - Com. Rep. 228. ii. 181 a. 

-^ Cro. Car. 145^, ii.^lOl ar. 

-Cro. Car. 464. ii. 71a. 101c. 

--Cro. Car. 561. ii. 46 A. 

-Cro. Elii.. 13% i. 201. 

-Cro. Eliz. 22. i. 112 a. 

-Cro. Eliz. 174. i. 219y: [/]. 

-Cro. Eliz.431..ii. 8c. 

-Godb. 182. pi.258. i. 353 a. 

-Gwill.562: i. 141. 

-Htb.2. ml48. 

" " ■ -Jones, (Sir W.) 303, 304. 

i. 291 A. 

— -Jones (Sir W.) 304. i.291c. 

-Jones (Sir W.) 378. i. 195a. 

—^-Latoh. *^2. i. 195 c. 

--Latch. 206- ii. 158 d, 

-1 Lev. 48. ii. 73. 

-:- 1 Lev. 256. ii. 194. 

-1 Mod. 35. i. "^4. 

-2 Mod. 199. i. ;47. 

-5Mod.i397. ii. 4ea. 

-5 Mod. 42.5. i. SI 2 a. 


Anonymous, 6 Mod. 86. i. 250 c. 

-6 Mod. 133. i. 185. 

-,-R Mod. 340. ii. 72 1. 

- -Ij Mod. 7, 8. i. 322. 

-12 Mod. 529. ii. 2. 2 A. 

-Moor, 422. pi. 585. ii. 34.5. 

[a]. 

-1 P.Wnis. 476. 1 . 98. 

-1 Raym. (Ld.) 562. W 20. 

———■- 1 Raym. (Ld.)725. ii. 159a. 

' 1.59 A. 

- *1 Salk. 8. ii. 72 k. 

-1 Salk. 71. i. 327 d. [»■]. 

-»1 Salk. 71. pi. 4. i. 327 c. 

-'I’Salk. 92. ii. 148 c. 

— . 1 Salk. 93. ii. 72®. 148 a. 

-:-1 Salk. 94. i. 195 c. 347. 

-;-1 Salk. 97. ii. 60 A. 
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-1 -1 Salk. 278. i. 283. 

-1 Salk. 586. ii. 345. [a]. 

-2 Salk. 438. i. 161. 

-2 Salk. 470. i. 316. 

--2 Salk. 519. i. 211. 276 c. 

-2 Salk. 599. ii. 71 c. 72 r. 

- r-^ -2 Salk. 643. i. 221. 346 c. 

--L-2 Sage*.'655. i'u 47 f. 

-2 Salk. 569. ii. 5 c. 

-1 Show. 91. ii. 121. 


—-i— 1 Show. VJ98. i. 250 e. 

-2 Show., 33. i. 275 A. 

-2 Show., 161. ii. 47/. 

-r- 2 Show. 374. i. 67 c. 

-Skin. 243. ii. 201 f. 

—o-1 Smith, 427. ii. 61 d. [.r1. 

-p 1 Str. 479,‘ ii. 5,9. 

-Sty. 392. i. 242 A. 

- —.. 4 Taunt. 196. ii. 42A. [g]. 

-4 Taunt. 452. ii. 42 k. 

-—— 1 Vent. 4. .35. 

. . . ■ 1 Vent 22. ii. 211. 

-1 Vent. 32. i. 140 a. [rf]. 

-1 Vent. 34. i. 28 a. 227. ii. 

. 101 p. 

-*--1 Vent. 37. ii. 408. 

-■ 1 Vent. 38. ii. 422. • 

--1 Vent. 41. ii. 70 A. , 

-1 Vent. 41, 42. ii.7()A. 

■---1 Vent. 49. i. 285 a. 

-- 1 /ent. 51. i. 312. ^ 

-^-1 Vent. 55. ii. 61 g. 

—■ —^-1 Vent. 109. n. 47 ». 

-1 Vent. 127. i. 347. 

-1 Vent. 239. i. 363. 

•-1 Vent. 248. i. 287 a. 

- 1 Vent. 256. ii. 159 A. 
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——-1 Vent. 346. if. .382 A. 1 

———•— 1 Vent. .35.5. i. 343. •! 
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Ansell V. Evans, i. 327 c. 

Anson v. Jelfreson, ii. 43 b. 

Anstey v. Marden, i. 211 c.* [i]. 
Apothecary’s Co. V. Roby,,i. 309a. [A]. 

————-- V. Warburton, ih. 

Appesley v. Ive, ii. 71 c. , 

Appleton V. Doily, ii.»305 A. 

- V. Stoughton, i. .312 e. • 

Archer’s case, ii. 381 a. 382.382 A. [a]. 

383 a. 

Archer v. Dudley, i. 195j^ [*]. 

Ard and Smith’s case, ii. 42 a. t 
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Astry V. Ballard, ii. 259. 
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- V. Davis, ii. 423 A. 
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—y — V. Walcot, i. 207. 

Atkinsbn v. Anderson, ii. 300 d. 
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— -- V. Coalsworth, i. 291. 

-- V. Hutchinson, ?i. 388 /. 

— ' - ■ V. Jameson, i. .35. 

-^ V. Matteson, i. 35 A. 299 A. 

ii. 61 A. 

— - - V. Tcasdale, i. 346. 346 a. 

346 rf. ■ 
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Attersoll v. Briant, ii. 47y • 

A4:lhill V. Atthill, i. 346#. 
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• . H- 

■ - - - V. Andrew, ii. 70e. 


Armet v. Innes, ii. 201 e [wi]. 

Armory v. Dclaniiric, ii. 47 d* 
Armstrong v. W'hoKs^, i. 278. ‘ ' 

Arnold v. Jefterson, Ji. 47 A.« 

-v. Johnson, i. 195 rf. |y]. 
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Arran, Countess, v. Crispe, i. 117 n. 

ii. 84 c." 

Arthur v. Bekenh'am, i. 276y* 277 a. 

278. 278 a. 

Arundel, Corporation of, Bowman, 

i. 14. [a]. 24. [a]. 
Aschcomb v.EIthorn (huifdred), ii. SY6. 
Ascourt v. Swil^^. 101 o. ^ 

Ascue and Hollinsworth’s casQ, i.291 a. 

- V. Fuljambe, ii. 69 A. 148. 

- V. Sanderson, i. 14. 27, 28. 

Ashby V. White, ii. 101 c. *• 

Ashe V. Doughty, i. 117 A. ^ 

Ashmc&d v. Ranger, i.^322 A. 

Ashmstt. V. Rypley, i.*291. • 

Ashpole’s case, ii. 376 d. • 

Ashton V. Sherman, i. 337 p- 337 c.*33^. 

• ii. 49 a. 

Ashurst V. IV^ingay, i. 240 a. • * * 

Aspindall v,. Brown, ii. 158 a. • * 

Asser v. Finch, i. 300 L/]. 300a.[y]. 
Astill V. Clarke, i? 187. 

Astley V. Weldon, i. 5% A. tc]* 

‘ v.*Young, i. 131 a. 131 A. ,• 


■■ --v. Buckeridge, i.235. 

-v. Dowding, i. 277 e. 

•- 0 - V. Downing, ib. 
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- s - V. Gill, ii. 388 fl. 

--- V. Ruper, ii. 47 c. 
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* ^ i. 340rt. [A]. 

■ ..-«■ -r- V. Scot, ii. 11 A. 46. 

- ^ V. \iigor, i. 277 a. 

278 A. 
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Attwood V. Burr, i,342. ii. 1 d. 63rf. 71. 
j- V. Davis, ii.209<^. [y]- 209 d. 

. U]* 

Atty V. Parish^ i. 276 d. [A]. 

Aubert v. Maze, ii. 137 e. [A]. • 
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Atistin’s case, ii. 1.5SW*^ 

Austin V. Bennet, ii. 168 a. 

- — V. Culpeper, i. 248. , 

- V, Howard, i. 195y [*]• 

"7 -*■ 5 * *■ 

Avery v(wafte,i. 66 a. 

Awdeley’s«ase, i. 3l9g". 

Aylett’s case, J , 248hi. 

a 2 « 
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B 

Bach V. Meats, ii. 284a. fa]. ‘ 

■-V, Owen, i. 33 a. 
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Bachelor v. Ellis, ii. 71. 101 f. 
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Bacon v. Dubarry, i. 327 a. 
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-V. Lloyd, i. 152. 
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—— w. Ekins, ii. 8 c. 
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— — V. Edwards, ii .291 d. 

- - V. Gough, ii. 209 a. 
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-V, Newman, ii. 336 d. ^ 
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'Banker’s caso, ii. 101 6; 
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-•— V. Lucas, ii. 414 a. 

- V. Stirling, ii. 203 c. 
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Lee V. - i. 347 c. 

- v.«Ayrton, ii. 150 a, [a]. 

—- V. Banfes, ii. 209 rf. 

- V. Cary, ii. 61 J". [i.] 

- V. ejarke, i. 135 b, [c?]. 

- V. Muggeridge, ii. 137 rf. [4]. 

- V. Kayner, ii. 84//. 

- V. Risdon, ii. 259 i. [e]. 

-V. Rogers,, i. 283.300 c. ii. 5 b. 63* 

63 a. 

Leech v. Widsley, i. 28 A. 346 d. 

Leeds v. Burrows, i. 269 b. 

Leek’s case, i. 346 a. 

Legg V. Strudwick, i. 202 a. 

Legh V. Lcgh, i. 210 [a], 325. 

Leglise v. Champante, i. 154 a. 291 //. 

291 k. 

Le Grew v. Cook, i. 33 c. 

Leicester w.->J.ose, ii. 137 e [/•]. 
-———V. Walter, i. 131. [y]. , 

Leigh V. Brown, ii. 72^. r 

- V. Chapman, ii. 377«. 

- V. Kent, i. .312 b. 

\ -V. L§igh. ii. 2.35. 238. 

- V. Thornton, ii. 67 «. [s]. , 

Le Keux v. Nash, i. 241 c. f^]. 

Lc Mason v. Dixon, i. 216/?. 

Lemayne v. Stanley, i. 279 b. 

Le Mesurier v. Vaughan, li. 200 c. 

201 c. 

Leinun v. Fooke, i. 333(7. , 

Lcnthal v. Lenthal, i. .35.,, 

Lcnthal’s case, i. 308 a. 

Lethbridge v. Chapman, h. 63 h. 

- V. Winter,* it. 175 e.‘[c]. 

Lcveck V. Shaftoc, i. 291 i. [A]. 
Leventhorpe v. Aslibrc, ii. 388 k. 
Levett V. Perry, ii. 101 f. 

Levin v. Weathera^l, i. 186 A. [e\. 186 c, 

. ’ ^ " " w* 

LeVing V. Calverly, i. 2-48. 

Lfvy V. Herbert, ii. 352 a. [A]. 

Lewes r. Balk ii- 408. • 

Lewin’s case, i. 84. 

Lewis V. Ball, i. 9</. * 

- V. ClSiMnt, i, 131. [«]. ' 

- V. Morland, i. 35 a. [d], ii. 59 a. 

- V. Price, ii. 175. 

— V. Rucker, ii. 201 i. , 

-.- v’.'Walter, i. 131. [c]. 

-v; Wallis, i. 67 A. 


Lewis’s case, i. 278^. 

Lewknor v. Ford, ii. 235 a. 

LeyP.eld’s case, i. 9 a. [aj. 189. 276. 
Libbald v. HiB, H. 200 A. [</J. 

Lichfield v. Coventry, Bishop of, ii. 26. 

—j- BailifB/ of, v. Slater, i. 241 d. 

ickbarrow v. Mason, i. 210 a. [a], 
iford's case,' i. 322 A. 323. 

Lightfoot V. Brightman, i. 228 a. 

• ■ V. Greed, i. 269 

V. Tenant, ir. 137 e. [A]. 
Lilburne v. Heron, ii. 45 e. 

Lilby V. Hedges, i. 154. 

Lillingston’s case, i. 283a. 

Lincoln Collfge case, i. 234. 234 a. 

-Bishop .of, V. Wolferston, i. 170. 

2^6/7. ii. 291. 291 c. 

-- Lord V. Rolls, i. 278 a. 

Lindsey v. Clerk, ii. 193. 

—r- V. Lindsey, ii. 44 d. 

Lingard v, Derby, Earl of, ii. 8 c. 
Linthwaite v. Billings, i. 33 d. [A]. 
Litchfield, Bailiffs of, v. Slatter, i. 248. 
Little-v. Heaton, i. 287 a. 319 rf- 

-V, Plant, ii. 210 c. 

Littleboy V. Wright, i. 74 A.'[A]. 
LittleAale v. Dixsui, ii. 2(H) A. 

Littler V. Holland, ii. 47 s. 
juLittlcton V. 'Hanson, ii. 101/. < 

—- V. Ilibbins, K 219 A. 

Liverpool Water WQrks v. Atkinson, 

, ii. 415 a. 415 a. [c]. 

Livet V. Stanifortli, i. 291 g. 

I Lloyd V. A'ichbowle, i. 291 i. [A]. 

— V. Brooking, ii. 382 c. 386. 

- V. Crispc, i. 288. [s]. 288 a. [?/]. 

- V. Green, i. 291 d. 

— — V. Maund, ii. 63J. 

— - V. Morris, ii. 171 c. [c^. 

(- V. Pearse,Bii. 101 v. 

— - V. Say and Seal, jbdi'd, ii. 175 g. 

- V. Skutf, ii. 101 c. lOi d, 101 7i. 

* ' 101 o. 

- V. Tomkies, ii. 181 a. 

-vj^'Vaushan, ii. 93 a. 

- \ V. Williams, i. 295. ii. 2. [/]. 2 A. 

[A]. 209 rf. [/], 
— V. Winion, ii. 168 o. « 

Loanc v. Casey, i. 333. -• 

Look; Vrf Etherington, i. 363 a.< 

' - V. Wrtght, ii. 156 A. 

Locker Q/fler, ,ii? 201 f. 

Lockwoqd v. Hill, ii. 52. 

Lockyer v. Jones, i. 33 c. [e]; 

V. Ofiiey, ii. 202. 

Loddington v. Kimc, ii. 388. 
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Lodge's case, i. 67. 68 a. 

Locscham v. Machin, ii. -t? b, [«]. 
Lodeld’s cose, i. 152. * 

Loggin V. Rawlins, ii. 94^^ 

London, Bishop of, v.Le^ys, ii. 212. 
-- ■ — — - V. McrCers’ Co., in 

„ 101 .y- 

London’s, city of, c^, i. 68. 312. 

312 c.' 

London, Mayor of, v. Co?b, i. 241 d. 

2^8. ii. 5v. 

- V. Gbrrey, ii. 2. 

Long’s case, i. 295 b. ii. 61 g. 

Long V. Allen, ii. 201 c. , 

- V. Blackall, ii. 388 e. SfeSg. 

- V. Duff, ii. 20Q b. [c}. 201 «. 

- V. Nethercote, i. 234. 237." 

Longden v. Bourn, i. 300 «. [y]. • 
Longman v. Fenn, ii. *107 a. 

Longmore v. Rogers, i. 9 b. [e]. « 

Longridge v. Dorville, ii. 137 e. [Aj. 
Longueville or Longville v. Thistle- 
worth, i. 9 c. ii. 2. 46 b. 
Lonsdale v. Church, i. 58 a. * 

-- V. Littledale, ii. 101 r. • 

Lorainc v. Tdmlinson, ii. 201 c, \ 
Lord V. Brisco^, ii. 94 tf. 

V. Houstoun, i. 288 e. [ji]. 
Lovelace v. Bickhani, i. 117.^ 

Lovell V. Plonier, ik. 61 A. [a]. 

- - V. Sheriffs of.LondoM, ii. 155a. 

Lovill V. Martin, ii. 47g'. [y]., 

Lowdon V. Hierons, ii. 114 c. 

Lowe V. Harewood, i. 243 c, 243 d> 

.* 246. 


Lugg V. Lugg, i. 278 c.; 278 e. / 
Luke V. Hafris, ii. 45 ki^5l. 

Lumley V. Foster, ii. 210</. 

——— V. Hodgson, t. 

Luson’s case, ii. 7 6. 

Luther v. Kidby, i. 278 6 . . * 

iLuttelly’s case, ii. 114. 

Luttcrel v. Lea, i. 98. 

Lutterel’s case, i. 98. 319g. 34ik 
Lyddall v. Dunlap, i. 1 a, 

L)yibuy V. Weightinan, ii. 137 d. [A]. 
Lynch v. Dunsmrd, ii. 2006. [c]. 

• .- ■ \. Hamilton, ii. 2 ^ 6 . [c]. 

Lynker v. Stan well, ii. 171 6 . 

Lynn v. Bruce, ii. 137y L 6 ]- 
Lynn Regis, Mayor and Burgesses of, 

i. 340 a. 

Lystcr v. Dolland, ii. lid. [ml. 
Lytton V. Falkland, i. 277 d. 277 e. 


M 

MjAndrews v. Vaughan,, ii. 202 6 . 
lYPCarthy v. Abel, ii. 201 1. 203 c. 
M‘Cluru V. Duakin, i. 58 a. 

M‘Gombie v. Davis, ii. 47 g. [«]- 
M'Daniel v. Hughes, i. 67«a. 6.7 6 . 
M^Dougall v. Clsiridge, i. ISO [5]. 
M'Dougle V. Royal Exch. Assurance, 
, ii. 202 c. [ 7 /]. 

Maefadzen y. Olivant, ii. 63. [61.117c. 

[*]• 

M'George v. Birch, ii. 47. [ 6 ]. 
Macdowell v. Fraser, ii. 2(K) b, 

Machell dr Mtichiil v. Clark, i. 260. 


- 7 — V. Kirby, i. 33 a. 

-V. Peers, i. 58 6 . [c]. 

-V. Waller, i. 295 6 . 

Loweth V. Fowergill, ii. S3i. [rj. 
Lowfteld v. Baifbroft, i. 242 6 . 

Lowndes v. Lowndes, i. 327 3. [i]. 327 c. 
Loyd V. Lee, ii. 137 c. * ‘ 

- V. Williams, i. 295 n. 

Lubbock V. Inglb, ii. 47y. [ 6 ]. *• 

- - V. Potts, ii. 201 a, * 

Lucas v..De la Cour, i. 291 i. [ 6 ]. 

-w. Dorrien, i. 2 lT)a. [o’]. 

- V. How, i. 288 6 . • * 

——V. Wilson, i. 327 c. 327 d. 327 ft 
Lucina v. Craufurd, ii. 2 (fe e. * 

Luckett V. Plummer, i*2|porf.,[^* * 
Lucy V. Levington, ii. 181 c. [c]., . 

Ludford v. Barber, i. 240 a. 

Ludlow v. Drumthond, i. 319 6 . [c]. 

-- V. Leonard, ii.»72v. 148 a. 

VOL.^. 


, . 260 ff. 261. 

Mackuley’,f$ case, ii. 101 ra a. 

Mackarith v. Polltfrd, ii. 92.- 
Mackreth v. Jackson, i. 333 6. [c]. 
^Mackworth v. Thomas, i.*58 a. [6). 
Mackworth’s case, ii. 96. 

Maclellan v. Froward, i. 33 d. 
Maemurdo v. Smith, i. 228. , 

M‘Neilagc v. HolToway, i. 210a. [«]. 
M'QuHlan or M*Quillin v. Co.x, i. 2§8 c. 

288 c.'[a]. 317 a. ii. 210 a. 
Maddock v. Hammett, i. 295. 
Maddocks v. Bullcock, ii. 61 a. [ 7 -]. 
MuAdon v. White, i. 2!76 6. 

IVfaddox v. Staines, ii. 388 1. 

Meafle v. Make, ii. 48. ^ 

Magdalen College, case of, ii. 72 o. 
Mageynis v.^M'Cullbugli, i. 236 a. 
Maidmjj'nt v.|Jukcs, ii. 4.5y. 
Mainwaring v. Giles, ii. 175 r. [6]. 



NAMES OF CASES REFERRED TO. 


MaiVvarfng v. Newman, i. 291 g. [g]. 
Maitland v. Oaidney, i. 214- b. ii. 307 b. 

——-V. Taylor, i. 21-8. 

Major V. Brandwood, ii. 108 «. 
Malcolm v, Fullarton, i. S3 e. ii. 65. 
MalTandrtr. Jenkins, ii. 72 h. 

Mallet V. Sackford, ii. SS8 i. • 

Manby v. Long, i. 347 c. 

Manchester, Earl of, v. Vale, i. 26P. 

ii. 49 a. 127 </. 210 6. 
Mancl and Coltloe’s case, ii. 6 6.* • 
iManlield v. Maitland, ii. 202 /1 [6]j» 
Mann V. DaAjprs, i. 263 a. [6].* 
Manneton v. Trevilian, i. 346 c. 
Manning’s case, ii, 388 i. 

Mannings v. Townsend, i. 20 a. 207 e. 
Mannington v. Guillims, i. 228. 
Mansell v. Burredge, i. 154 o. [6]. ii. 

61 6. 

Lewis, ii. 193 a. 

48. 58 rt. 117. 

Mapes V. Sidney, i. 210 6. [6]. 
iVRlra vTt^TJtw, i. 336. 336 6. ii. 219a. 
^larcli V. Briice, i. 240 «. •• 

■ . — , Earl of, V. Pigl)t, ii. 201 6.* 

Marhum v. Pescod, ii.*101 t. 
iMarkes v. Marryott, i. 327 6. 327 c. 
Markct‘v. .L)hnson, i. 28. 

Marks V. Upton, i. 240 a. t * . 

Marlborough, Duke of, v. 


Manser v, 
Manser’s case, i. 


Widniorc, 
ji. 63 y. 

Marriot v. Lister, i. 211 6« 

Marrowy. Turpin, i. 240a. 241. 
Marry at v. I'ownly, i. 185. , 

Marsden v. Reid, ii. 200c. « 

Marsen v. Touclict, ii^72. 72r7. 

jMarsli’s case, ii. 46 a.« 

Marsh v. Brace, ii. 301-a. . 

-V. Bultcel, li? 133 c. [//]. 133/7. 

[//•]. 

— V. Cufler, ii. 210. 

- - V. Lee, ii. 72 m. 72 j:. 

-V. Robinson, ii. i?(>3. [//]. • 

Marshall v. BirkenStjaw, i. 210 6. [6]. 

-V. Burnett, ii. 5 c. 

——— V. Franks, ii. 97 6. [c]t 
Marslialsca case, i. 216 «• 

Marsliam v. Gibbs^ ii. 319 a. 

Marthain v. Jemx, ii. 337 a. 
jMartin v"‘burtott, i. 282 [cl. ' * , 

- - - V. Crokatt, ii. 203. a. [6]. 

—<-r- V. Crump, ii. 117. 

-V. Delbo, ii. 126. 

" — ■ V. Delboe, ii. 73.' , . 

-1— V. Hajullye, i. I IT a. i. 


Martin v. Henrickson, ii. 379. 

-V. Kerridge, ii. 182. 

—2-V. Kesterton, i. 2996. 

- V. Mjwlin, ii. 422 c. 

■ -V. Sayagc, i. 278./; 

• -V. Smith, i. 320 rf. 

-V. gtrachan, ii. 42 n. 

- . V. Valfencc, i. 300. [,./]* 300 a. 

— V. Wilsford, i. 84 a. ii. 5 6. 

-'— St.* Overseers ol^ v. Warren, 

• , ^ ii. 84 a. [6]. 

Martindalc v. iFisher, i. 320 a. 

Martyn v. Knowllys, ii. 47 b. 

MavwooA Turner, i. 278 a. 

Mary’s case, i. 34-6 a. 

Maskelyne v. Hig^brd, ii. 69 6. 

Mason v. Ca-sar, i. 353 6. 

—•—V. Denny, ii. 101 n. 

■ - V. Hansdn, i. 228 6. 

-V. Skurry, ii. 202 6. 

Massey v. .Johnson, i. 263 a. [6]. 

Mast V. Goodson, ii. 117 6. Ill c. llln. 
Master V. Miller, i. 210. [«]. 
Masterman v. Grant, ii. l6l /. 

Mas*crs v. Drayton, i. 295 6. [6J. 
Myher, exparte, ii. 137V. [6]. 

-V. Milfs, i. 117*. 117 rt. 

Mathews v. Lee, ii. 8 a. 

Matison v. Atkinson, i. 9 a. 

Matson v. Bootli, ?i. 61 c. [w]. 

V. Wharam, i. 211 a 


Mattliew V. Ilerle, i. 279//. 

Mattheivs v. Carey, i. 297. 34-76. 

- V. Phillips, ii. 63 c. 63 g. 

V. Spicer,, ii. 5 6. 

Matthi^v. Potts, ii. 202 g. 

Mattravers v. Fosset, i. 347. 347 a. 
Maud V. laniard, ii. 101 /. 
Mauleverrer v, Hawxby, i. 66 a. 
Maundrcll vf Maundrcll, i. 278 6. ii. 

44 c. [c]. 

^Maund’s case, i. 287 «. 287 c. 

Maunsell v. Mass.ircnc, Lord, ii. 107 a. 

. M. 

l^avtle V. Cacyffyr, i. 202 a. 

A^iwoian v. Gillett, i. 2911. [6]. 

Max V. Robert^ i. 291 c. [c].« 

Maxwell V. Jameson, i. 264 6. [¥]. 

IMay V. King, i. 228. 

—♦v. Mor|jpy, hundred of, ii. 376//. 
— V. Proby, ii. 345. [//]. 

Mayflfew.v. L&cice, ii. 182 a. 

Muyniixrd v. Basset, ii. 4^ ». 

Mayncy’s case, ii. 44 6. • 

Mayor v. Ilarre, i. 269 a. 



NAMES OF CASES REFERRED TO. 


Mayre v. Coulthard, ii. 94* a. Middleton v. Sandford, ii. 61. c*(!- 

Meagher v. Vandyck, u. 101 g. [c].-,v. Weeks, y 32 a. 

Mease v. Mease, ii. 47 •-v. WS'nne, ii. 46 c. 

Medina v. Stoughton, ii. 2Q9c. [c]. 211. Middlewood v. Blakes, ii. 200 a. 201 e. 
Meggot V. Broughton, if. 101. Mifflin v. Morgan, ii. 61. 

Mcgit V. .Johnson, i. 27*^. • Mil v. Pollon, ii. 60 a. [//]. , 

Mcller V. Staples, i. 28 a. , Milbankev. .Jollifie, ii. 94 a. 

Mellish V. Andrews, ii!201r. [»«]. 20.3c. Milborn v. Copeland, ii. 101 «. [y]. 

[A]. 203 d. [A]i Milbournc v. Dashburne, i. 15k 

- V. Bcjl, ii. 201 b. fA]. ■ Mildenhall’s case, i. 142. 

• V. Petlierick, ii. 61., • MJldmay v. Hungerford, ii. 386. 

Mclior V. Spateman, i.'28A. 207. 351. -y —v. Smith, ii. 47 r. 71a. 344. 
ii. 1. 2 6. 2 c. 5. 101 c. 206 a. Mildniay’s case, ii. 8 J". 

, ' 326. Miles’s case, ii. 72 i. * 

V. Walker, i. 346ii. 03</. Miles v. Williams, i. 23.') [.Z”]. 

- 295 c. Millar v. Horton, ii. 8 d. [A]. 

Mellow V. May, i. §36 c. * Miller v. Bradley, ii. 148 </. 

Mclvill V. Glendiniiig, ii. 71 e. -v. Shaw, i. 2696. 

Mendez v. Bridges, ii. 616. Millcs v. Fletcher, ii. 203 c. 

Mercer v. Sparks, i. 242 6. • Milliken v. Fox, i. 207 c. 

Merchant v. Driver, i. 219 a. ii. 402 a. Millington v. Goodwin, ii. 101 $. [w]. ' 

Meredith v. Allen, i. 103 c. 103</. Mills v. Auriol, i. 238. 240 a. 241 6. 

- .— — '■ V. Alleyn, i. 103. 316a. 241 c. 

— .— V. Davies, ii. 101 u. * — v. Bond, ii. 59 6. 155. 

- V. .Joaiics, ii. 11c. [r]^# — v. Mills, a. 230. 

Merctony v.'Dunlope, ii. 201 c. * —■»- v. Spcncor, i. 131 a. [y]. 

Merrick v. Oasulston, duindred of, ii. Milne v. Gratrix, ii. 133 c. [t/J. 

376. 376 d. 377 a. Milnes v. Branch, i. 241 g. [^]. 

Merrill v. Frame, i. 322 a. [c]. ii. 178 6. Mil^vard v. Clerk, ii. 59 b. 

• [«]•* Minett v. Anderson, ii. 

Meriton v. Benn, i^275 6. • Mints y. Bcthil, i. 117. ii. 409. 

- V. Gilbce, i. 282. [c'jr Mires V. Sqlebay, ii. 47 c. 

-- V. Stephens or Stevens^ ii. 101 g. Mirrill v. Smith, i. 286a. 

101 i. Mitchel v. Reynolds, i. 312 c. 

Mcrryfield v. Bcrrcy, ii. 101 s. 101 u.\ Mit<slieil v. Cockburnc, ii. 137 c [6]. 

Mcrryman v. Carpenter, ii. 6p*c.-vw Edie, ii. 203 c. 203 d. 

Messenger V. Armstrong, i. 276 c. [«]. — —■ — v. Gibbons, ii. 61. 

Messin v. Massareno, Lord, ii. 107 a.-v. Harris, ii. 133. 133 a. 

* [6].-V. Milbanit, i. 207 a. 

Metcalf V. Bruin, ii. 414.a. fa]. i-v. Reynolds, ii. 156. 

Metliin v. Thtst^worth, hundred of,-v. Stavely, i. 32a. [a]. 

ii. 377.-V. 'larbutt, i. 291. [/"]. 

Meux V. Howell, i. 333 6. [c]. • * —;-v. Wheeler, ii. 101 S. 

Mitford V. CordwoH, ii. 72. 1^8 a. 
Moffat V. Parson^ i. 33 6. [c]. 33 e. [c]. 
Moirv. Royal Exchange Ass. Co. ii,, 

200 c [c]. 

Mois V. Bruerton, ii. 1 e. 

Molins V. Wetby, il. 101 r. 

Mollctt V. Brayuc, i. 326 c. I'i!]. 
Monckton or Monkton v. Paslilcy, i. 24. 

• • 277 a. 

Moneux v. Goreimm, ii. 47 a [cj. 

Monk V. Butler, ii.»325. 

- V. CoTmer, ii. 422a. 

Monkef V. Morris, ii. 72 A. 

r o 


iVicwDLirn v« jLangieyi ii. mo a* 

Meyer v. Gregson, ii. 901 c. *• 
Meyrick v. Wbishaw, i. 186 6. 

Meysey v. Carnell, ii. 61 a. 

Michol v. Croft, ii. 9 S. 

-— V. Cue, ii. 72 c. • 

'- V. Neale, i. 24. * • 

Middleham v. Bellerby, li. 84 a. [6]. 
Middlemore v. Goodaife, i. 2*^1 at [^J. 
Middleton v. *Bryan, i. ^8. [a]. ^ • 

-- Cheseman, i. 337 c. 

-v,.HiH, ii. 721. 

—--- v. Price, i.«27. 
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Mond^gton v. William, ii. 97 h. 
Monpnvate v. S^ith, i. 28/j. [*]. 
Moody V. Pheasant, i. 58. [«]• 
Moon V. Andrews, i. 333 a. 

- V. Jones, i. 291.^ 

Mooirc.v. Heaseman, ii. 388 m. 

-v.'Smith, i. 33 c. 

Moor ats.-i. 131. [y]. 


„v. llullock, i. 142. 

V. Garrett, i. 92 a. 

V. Hawkins, ii. 388 1, 


Moore V. Blake, i. 261 a. 

-V. Bowmaker, i. 926. [c].»195^. 

• . [» 0 . 
-V. Goodriglit, ii. 101 s. 

- V. Jones, i. 291 a. 

- V. Meagher, i. 243 d. [/]. 

-— V. Pyrke, i. 2646. [c]. 

V. Wilson, ii. 47 h. 


Moravia v. Sloper, i. 90. 

•-- V. Hunter, i. 207 /. [*]. 

Mordant v. Thorold, ii. 45. 
Mofte V. G!»yisam, ii. 746. 

-V. Fincli,^ ii. 60 a. 

-V. Jones, i. 291. . 

V. M-orecombe, i.^15. 


• • 


Morewood and Wood, i. 269. 

Morfoot V. Olivers, ii. 101 d. 101 
Morgan v. Euwards, i. 233 [a], • 

-V. Griffiths, i. 195 g. [tu]. ii. 

388 a. 

- - - — V. Hughes, i. 228 a. 228 </. 

-V. Man, ii. 84 c. 84 rf. [c]. 

- V. Mann, i. 103. 

Morgan’s case, i. 308 a. 135 6. [</], 
Moricc V. Bank of England, ,'.i. 51. 
Morris v. Goldcr, i. 285 a. 

- V. Hayward, ii. 59. [c]. 59 a. [c]. 

-V. Ludiam, ;. 67 6. 

- - V. Pugh, ii. ic. \ d. 

— V. Rees, ii. 61. 


-— V. Reynolds, i. 327 r. 

-V. Stacey, i. 211.^c]. 

Morris’s case, i. 9<t».[rf]. 

Morrow V. Saunders, ‘i. 9rf. [g]. 
Morse v. Janies, i. 38 a. 92. • ' 

'-v. Slue, ii. 345' [a]. 

Morton v. Lamb, i. 320 a. 320 d. ii 

352 6 

Mosdel «v. Middleton, i. 66 a. 161. 
Moseley v. Cocks, ii. 101 q. JOl t. 

- V. Pierson, ii. 114 c. 

Moses'v. M‘Fer!an, i. 92 6. [c]. 

- V. Norris, i. 356. ['*]. 

Moss V. Byroni, ii. 202. 

- V. Gallimoro, i. 231-6’. 


Mosse V. Archer, ii. 178 6. 

Mostyn v. Fabrigas, i. 74 [6]. 246 6. 
Motteux v. London Ass. Company, ii. 

200. 201 d. 

Mountford v. Catesby, ii. 178. 

- V. Gibson, i. 265. [y]* 

V. Griffin, Lord, ii. 68 a. 


Mountney v.* Andrews, ii. 46 c. 72 1. 
Mounson v. Bourn, i. 219 a. 219 c.219d. 

v. Redshaw, ii. 286. 
Mountsteplien v. Brooke, i. 291 d. [d}. 

ii. 63/ [/]. 
Moxon V. Atkins, ii. 200 fa]. 

Moyle V. E«ier, i. 229 a. 

Moyser v. Gray, i. 195 a. 

Mucklestone v. Thgroas, ii. 156 6. 
Muckl6w V. Mangles, ii. 47 6. 

V. St. George, ii. 137 d. [6]. 


Mulcarry v. Eyres, ii. 256. 
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4-7 s, 

- V. Hartly, ii. 101 A. * 

- V. Harvey, ii. 101 «.^[n]. ’ 
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— • V. Moore, ii. 101 a. 

- V. Paine, i. 288. [f], 

- V. Pierce, i. 276 b. [«]. 
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- V. Birkmire, ii. 281.. * 
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-V. Weddell, i. 291 n. 
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Russell’s case, i. 217. 

Rustell V. M'Quistcr, i. 243c. [*]. 
Huston V. Hatlicld, ii.-47 r. [c]. 
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Seddon ^ Senate, ii; 178 A. [nj. 
SedgwoiTO V. Ovcrendi i. 291 
Sedgeworth v. Spicer, ii. 59 A. [«]. 
Sellers v. Bickford, ii.ll|3fl.[«]. 
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Sheppard v. Baillie, i. 291 c. 
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— ... . . ia .. Lethieuller, ii. lOi t. 
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ShuU V. Procter, i. 58 o. [A]. 
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--V. Clyfford, ii. 42 »i. [A]. 
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— - V. Haward, ii. 171 c.* 
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SoVers v. Lawrence, i. 216 a. [a]. 
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.Jcvcns VerauH Harriclgc Ud\ Case l. 

Trill. 18 Car. II. Reg. Ro. I3i). 

• 

TJ E it remembered, That he^'etoforc, to wit, in tlic, Jkvens t. 
to w It. / term of Easter last past, before oiir lortl llte king H a it a i m; i 
at IVfstminster, came Nicholas Jeo^ns by Robert Prmlh his at- 

11*1^ • 1 o .... Saino prccp- 

torncy, and brought here into the court ot our said lord «ipiit, JvioJ. 
the king, then there, his certain bill agapist// at;- dc, 

ridge^ and JohannaAiis wife, administratrix of all and singular bet and dptiiiut 
the goods and chattels, rights and credits,^ which were of ^",'i"tr'itor"fo'i- 
Rn^e Ln'einere, who died intestate, as it is said, otherwise rent arrear, 
lately calletl Reve I^roemere^ of the parish of .SV. Martma wlU 

aforesaiii, gent, being in the custody*of the'marsiiai, &c. of a «•’ inipviaic, 
}ilea of debt; and there are*pledges of proseentioir, to wit, i',i!,?raiIlr.*V]'" 
John Doc anti Richard Roe^ which said bill follows in these 
__ • _^ 

(1) So is Cro.^Jac. 1. ‘Bailiffs, &c. in respect of the perception of the pro- 
of Fpstvich V. Martin. If the whole rent fits, and it is not material whetlier he 
incurs in the life of the lessee, the»ac-• has, assets or got; 1 Lev. 127, 128. 
tion against his executor must be in the Ilelier'i. Caseberc-h'rem. 171. Sachville 
dctinct only. 1 Roll. Abr. 603. V. Evans; therefore he cannot pleail 

pi. t). 1 Sid.379. pi. 10. f’nten v.Por^es. plena administravil j 1 Salk.317.7h(f^- 
Biit for the rent incurred after the death leyy.Pirk, All. 34; and if judgment 
of the Ic'ssce, the action may be brought be given against him, it is de bonis p7-o- 
either in the debet and detinet, ifJLhe tprii»; Went. 194. But if the land be 
executor enters ; 5 Rep. 31. Hargrave’s of’iess value than the rent, he may plead 
case, Roll. Abr. 60^. ,(S), .pW IcT. the special matter, viz. That he has no 
Wentw. Ex. 191'. Cro. Jac. 238. iord assets, and the land is of less valucthun 
Rich V. Frank'; All. 34. Calyy. Joslin ; tfie rent, antlprSy judgment whether he 
for the executor is* charged as assignee shall be charged otherwi.se than in the 
. VoL. 4. B 
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Jovciis versus Harridge <§• Ua'. 


Jevens V. words, tliat is to s:iy; Middlesex to wit, Nicholas Jex^ois com- 
Haruidoe.^ plains o{ lioreland Harridgc^ Johanna his wife, aditiinis- 
^ j ~ tratrix of all ami siiigidar the goods and chattels, rights and 
credits, which were of Hrvc Levemere who died intestate, as 
• Post. 14 . it is said, * otherwise Ihtely called Reve Lcvcmcn\ of the 

notc(i), parish of Jlf«;/tw’s taforesaid, gent.,being in the custodj’^ 

of the marshal of tlie Mfirshahea of our lord the king, lieforc 
the king himself, of a [)lea,> that 4hey render unto him 10/, 

__ ! ___ 

« 

• • 

detinet only; 1 Salk. 297« DilllngJuffst lessee, the lessor has his election to 
V. Spearman, ibid. 317. («) Or it may charge tlie executor, either as cxecu- 
be in the detinet only, All. 42. Hop- tor, in which case the judgment must 
slon V. Cordrye, 3 East, fi.; Hope v. he de bonis tvstalqjris, iSalk. 317. or as 
Bngue, for the lessor has his election, assignee, if he enters, without naming 
Freem. 337. Boulton v. Canon, and the hinr executor, stating generally in the 
judgment in that case is de bonis testa- declaration, that the estate of the lessee 
/om. (&) So if the executor r/oe« »o^ in the premises lawfully came to the de- 
entcr, he is still chargeable in the de- fendant, in which case the judgment 
tifiet, because he cannot so wave the shall be dc bonis propriis, 1 Ld. llaym. 
term as not to be liable for the rout, 553. Tilney v. Norris, S. C. 1 Salk, 
as far as he has assets, 1 Lev. 127. He- .30‘).*Carth.5I9. 1 Salk. 317. Buckley v. 
Her V. Cnsebert. (c) So in covenant for Birk, see 10!|Sast, 1.3. Wilson v. Wigg. 
rent incurred after the death of the WJUs.^, Lyddally. Dunlap, post. \ V2. 


(«) See 8 'I'aunt. 191. Remnant v, 
Bremridgc. 2 B. Moore, 94. S. C. in 
which it was held, that m an action 
of assumpsit for use and occupation 
against a person who was cxccutt.r, the 
special matter may be given in evidence 
under the general issue. 

(A) So for rent .incurred partly in 
the lifetime of the lessee, and partly 
since his death, the action is well 
brought in the detinet only. Aylmer v* 
Hide, M. 13 Geo. 2. 9^11. MS. cited in 
Sclwyn’.*' Ni. Pn. .59(^. In this case the 
plaintilF mnsl sue the defendant in his 
representative character for the former 
part of his demand, and he may so sue 
him for the latter part, and wheroi'cr 
the defendant is sued in his representa¬ 
tive character, the action must he in 
the detinet only. But it cannot be 
brought in the detinet jbr part, and in 
the debet and detinet for the other part 
in the same action; for then l\-o dif¬ 


ferent judgments would be necessary, 
3 Lev. 74. Salter v. Cobbold. Where a 
plaintiff declares in the debet and de- 
tinct in a case which ought to be laid 
'in the detinet only, the declaration is 
liable to be demurred to: but it is 
otherwise where the plaintiff declares 
in the detjnet only in a case which 
might and strictly ought to be laid in 
the debet and detinet: for a party may 
abridge his demand, although he cannot 
‘extend it. 4M.& S. 120. Wilson v. Hob¬ 
day.^ In the marginal abstract to the 
entry in the principal case, the action 
ij said to be for rent arrear incurred as 
well in the time of the intestate as of 
the administratrix ; but on anexamina- 
tioiK of the pleadings, it will bo found 
Uiat the whole ^*ent incurred in the time 
of th^ administratrix. 

{c} 1 Salk. 297. Billinghurst v. Spear¬ 
man, S.P. Yelv.103, Ilotv&cv. Webster. 
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of lawful money of England, which they owe to, and unjustly Jevejts w. 
detain from him ; for that whereas the said Nicholas, on the 
26th day of November, in the 15th year of the reign of our 
lord Charles the Second, now king of England, See. was seised 
of and in a certain messuage, with the appurtenances, in the 
parish of St. Martin ir^ the Fields, in*thc said county, in his 
demesne as of fee; and being so riiereof seised, the said 
Nicholas by bis certain indenture, bearing date on the saiil 
26tli day November, .xix the said *15th'year of the reign of bu?we".‘,rplaln. 
our said lord the now king, made at the parish aforesaid, in tiH* anj intes- 
the county aforesaid, between the said Nicholas, by the name 
of Nicholas jevens, of the parish of St. Marlin in the Fields 
aforesaid, in the County aforesaid, coachman, of the one 
part, and the said in his lifetime, by the name of 
Levemcre, of the [rarish of St. Martin aforesaid, gent, of the 
other part; (the other part whereof/sealed with the seal of 
the said Itevc in his lifetime, he the said Nicholas here into 
court brings, the date whereof is tl^e same day and year afore¬ 
said;) by which said indenture he the liifid Nicholas demised*1’*“'“**'’'" 
to the said Rotec in his lifetime, A certain messuage with the suago, 
appurtenances,•by the^iame of alt that brick messuage or te¬ 
nement, with the yard, or backside, thereunto adjoining, as 
the same theretofoi’e was in the occUpatfon of the said Ni¬ 
cholas Jevens, and tljeii w'aa in the occupation^of the said Reve 
Levemcre, or his assigns, sitAate and being in LiHle Bridges- 
streci, and near Vinegar-tjard, in the said parish of St. Marlin, 
with all lights, easements, profits, ct>inmodities, ami appur¬ 
tenances whatsoever, to the«*same premises belonging, or 
in anywise appertaining; to have and to hold the said mds- hiUiendmn for 
suage or tenement, j'ard^ and premises aforesaid, wifcli* the ‘*‘’'^** 
appurtenances, io i):\c scoA Reve LexKmcre, his executors, ail- 
niinistrators ancl assigns, from the feast of the nativity of our 
Lord Christ then next following the daty of the saaj inden¬ 
ture, until the full end and term of seven years theg next 
following, and fully to be complete.and ended ; yielding aiul 
paying therefore, yearly and evdy year, during thu said 
term, ty the said Nicholas Jevens, his executors, administrators 
and assigns, the yearly rent of 20/. of lawful money of Eng- yearly 
land, at the four usual terms in* this year, that is to say, tlie 
Annunciation of the tilessed yirgln Maty, the IVativity of 
St. Joint the Raptist, St. Michae^ the Archangel, and tin; Na¬ 
tivity of our Lord, by even and equal portions, as bjTthe said 
indenture (among other things) more fulJ^y appears. By 
• * B 2 
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virtue of which sold demi.se, he the said Iteve in his lifetime, 
afterwards, to wit, on the 27th day of December^ in the 15th 
year aforesaid, entered into the said messuage with the ap¬ 
purtenances, and w'as thereof possessed ; and being so thereof 
possessed, the said Jieve afterwards, to wit, on the last day of 
September^ in the 17th‘year of the rejgn of our said lord the 
now king, at the parisif of St. Martin in the Fields aforesaid, 
in the county afor.esaid, died intestate, being ro as aforesaid 
possessed of the pi^mise's aforesaid,;*after whose death, to 
wit, on the last‘day of SeptemJiet'y in the 17th year aforesaid, 
udtninistration of all and singular* the goods and chattels, 
t ights and credits, which were of the said Reve at the time of 
his death, by Gilberty by JDivine Providence, archbishop of 
Canterbnrpy primate and metropolitan of all Englandy at the 
parish and county aforesaid, was, in diie form of law, com¬ 
mitted to the said JoJtanna and afterwards, to wit, on the 
same day and year last aforesaid, the said Rffwlatid and Jb- 
hanna entered into the tenements aforesaid, and were thereof 
possessed, by virtue ‘of the said demise, and of 'the commission 
of the said administration; and the said 10/. for the rent of 
the said premises, with the appurtenailces, foi the half of one 
year, ending on the feast of the Annunciation of the Blessed 
Virgin Mary last 'past, were in arrear to the said Nicholas, 
and y^ are in arrear and unpaid, whereby an action hath 
accrued to the said Nicholas, to demand and have of the said 
Rowland and Johanna the said 10/.; yet the said Rowland 
.and Johanna (although often required, &c.} have not yet paid 
TO the same Nicholas tl>e said 10/. but to pay the same to him 
have hitherto altogether refused, and still do refuse, to the 
<laniage of the said Nicholas of 51. and thereof he brings suit, &c. 

And now at this day, to wit, on Friday next after the Mor¬ 
row of the //o/y Trinity in tliis same term, until which day 
ihe SM^Rowlatid oxvX Johanna had leave to imparl to the 
said bifl, and then to answer, &c. before our lord the kpig at 
IVeshninster, come as well the said Nicholas by his said attor¬ 
ney, tis the said Rowland and Johanna by Thomas Gregge, 
their attorney; and the said Rowland and Johanna defend the 
wfong and injury when, &c. and pray oyer of the indenture 
in the said docinrntion mentioned; and it is read to them in 
these words, to wit, “ This indenture made the 26th day of 
Noi ambcr, in the year of our Lord 1663, and in the 15th year 
of the rtiigp of our sovereign lord Charles the Second of Eng-. 
land, Scotland, France, and Ireland, king,* defender of the 
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faith) &c, l)etween Nicholas Jeixiis, of the parish of St. .favENs w 
Martin's in the Fields, in the county of Middlesex, coachmaii, HARRim.e.^ 
of the one part, and llevc Levemere, of the parish of St. Mar-- 
tin’s aforesaid, gent, of the other part, witnesseth, that the 
Siiid Nicholas Jevetis, for and in the 'consideration of the rents 
and covenants herea|ier mentioned, Jiath demised, granted, 
and to farm let, and &y these presents doth demise, grant, 
and to farm let, unto the. said Reve Levemere, all that brick 
niessu^e or tenement,^ with the yard and backsides thereunto 
adjoining, as the same heretofore was *in the occupation of 
the said Nicholas Jcvens, and is now in the occupation of- the 
said Reve Levemere or his Assigns, situate and being in Little 
Bridges-strect, and •near* unto Vinegar-yard, in the parisli of 
St. Martin’s aforesaid, with all lights, easements, profits, com¬ 
modities, and appurtenances whatsoever to the same premises 
belonging, or in anywise appertaining: to have and to hold 
the said messuage or tenement, yard and premises, witli the 
appurtenances, unto him llie said Reve Levemere, his execu¬ 
tors, administrators, anil assigns, fron» J.he feast of the Birtli* 
of our Lord, Christ next ensuhtg the date hereof ,unto the 
full end and torni of seven years*from thence next ensuing, 
and fully to be complete and ended, yielding aud Jiaying 
therefore, yearly and every year dugng the said teriiv unto 
him the said Nicholas Jtvens, his executors, administrators 
aud assigns, the yearly rent of twenty pounds of lawful money 
of England, at the four usual times in the ycar^ (that is to say,) L 'f 3 
the Annunciation of the Blessed Virgin Ma^, the Nativity of 
St. John the Baptist, St. Midtael the Afvhangel^ and the Nst- 
tivity of our Lord Christ, by even aud equal portions.; and if 
it shall happen the said, yearly rent of twenty poundj^ to be 
behind and unpaid in part, or in all, over or after any of the 
feast-days aforesaid, wherein the same ought to be paid, or 
within ten days next over or after any, every, or any of them, 
being lawfully demanded, that then and* from thenfeforth it 
shall and may be lawful to aniNfbr the said Nicholas*Tevens, 
his executors, administrators or assigns, into or upon the said 
messuage or tenement, yard and premises, with the appurte¬ 
nances before-mentioned to be demised, and into every or any 
part thereof wholly to re-enter, «ind fhe s'Ume to have again, 
retain, repossess and*enjoy, as imhis dr their And 

the said Reve Levemere^ {or him, his executors, adniinijtrators 
and assigns,, doth covenant, promise and grant to iuid with 
the said Nicholas Jevens, his exeaitois, adminijtrators and 
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Jevens V. assigns, by these presents, that he the said lieve Licocmere^ Ins' 
V ^***^^°^^*^ executors, administrators and assigns, shall and will well and 
truly pay, or cause to be paid, unto the said Nicholas Jevens, 
his executors, administrators or assigns, the said yearly rent of 
twenty pounds at the fobr usual feast-days in the year, or 
within ten days next aft/jr every or any of them, by even por¬ 
tions, according to the .reservation aforesaid. And the said 
Nicholas Jeveiis, his executors and administrators, doth cove¬ 
nant, promise and" grant, 'that he or they shall or will, at his 
or then' own pipper costs and charges, keep, sustain and 
maintain the said messuage or tenement and premises, with 
the appurtenances in, by and with all and all manner of 
needful and necessary reparations ami amendments whatso¬ 
ever, when and as often as need shall be and require during 
the said term of seven years, so as always that he the said 
Nicholas Jevens, his executors, administrators, workmen, la¬ 
bourers or assigns, be not, and shall not, at any time or times 
in the said term, be let, himlered, debarred or denied to come 
• into, out olj or from,Uie messuage or tenement and demised 
premises, lor the repairingjaud amending of the same prer 
mises, or any part thereoli by the s^iitl Reve^ Leveniere, his 
executors, administrators, tenants or assigns. And the said 
Nicholas Jevens for Jiim, his executors and administrators, doth 
further covenant, promise and grant to and wdth the said 
Revc Levemere, his executors, administrators and assigns, by 
these presents, .that he the said Rave Levemcre, his executors, 
administrators and assigns, paying the said yearly rent of 20/. 

C .“J 3 and performing tYie covenants and agreements on his or their 
part before-mentioned, shall or* lawfully may, })eaceably ami 
quietly, occupy, possess and enjoy the said messuage or tene¬ 
ment, and premises, with the appurtenances, without the let, 
trouble, denial or interruption of the said Nicholas Jevens, his 
executors, administrators or assigns, during the said term. In 
witness,“whereof the parties above-said to these indentures iu- 
rercha.igeably have set their kands and seals the day and year 
Dcrcncliiiits above written.”. Which being read and heard, the said Rorw- 

thrMai ^««dtlnd Johanna say, that the said Nicholas ought not to have 


:»2 lieu. VIII. 
C. 16. s. 13. 
which niukes 
leases 

Uwelling-liuiisc 
to an .ilitMi 
void. 


or maintain his said action thereof against tlicm, because they 
srfy, that in a sUitute niade^iii.thc parliament of the lord Heniy 
the eighth,^ late king of England, hehl at Westminstei' in the 
.‘f2d year of his reign, it was '(amongst other things) ordained 
by the fiUhority of the same parliament, that’all leases of any 
ihvelling-hduse o*r shop within this realm, or any the king’s 


n 



Mich. IS Car. II. Ilcgis. 


r> 


cloniinioHs, made to any stranger) artificer or Imudicraftsman Jkvens v. 
born out of the king’s obeisance) not being a deiiizeii) from abridge.^ 
and after the feast of St. Michael the Archangel then next 
coming after the making of the said act) should be void and 
of none effect. And the said liovokmd and Johanna further 
say, that thesaiil indenture in the saiil^ declaration mentioned) 
was nunle by the said Nicholas Jevens^ to the said Reve Levc- 
mere on the said 26tli day of Noz'i’mberf in the 15th year afore¬ 
said, at the said parish of St. Marlin in •the Fields, in the 
county aforesaid; and ‘that the said lieve Levemcre at the 
time of the demise, and of juaking the indenture in the said 
declaration above-mentioned, was a stranger and an artificer, 
l>orn out of the obqjsance of our said lord the now king, and 
not a denizen, that is to say, at Paris, in the kingdom of 
France. And so the «aul lioTi'ld'nd and Johanna say, that the 
said lease and the said indenture in the said declaration men¬ 
tioned, made as aforesaid to the saiil Reve Leviincre by the 
said Nicholas, became, by virtue of the said act, voitl ami of 
no effect. And this the said Rinctand. ii^^d Johanna are ready, 
to verify: wherefore they pray judgment, if the said Nicholas 
ought to havener mayitain his said action thereof* against 
them, &c. W. Wild. 

Demurrer in the usual form. 

And for causes df demurrer in law upon that plea, the said 
Nicholas, accordinj^' to the form of the statute in such case Camio;,. 
lately made and provided, shews, and to the. court here sets C I 
forth the causes following, that is to uiy, for that the plea afore¬ 
said is iloublc, repugnant in itj>elfj and wants form, &c. * 

• ' fV. Po'wlct. 

Joinder in demurrer. 

But because the court of our said lord the king now’here, 
is not yet advised of giving their judgment of and upon the Curia advisarc 
premises, a day thereof is given to the ‘parties aforesaid before 
our lord the king, at Weslminsler, until • jiay next 

after to hetg,' their judgment of and upon 

the premises, for that the court oi^ bur lord the king here is 
thereof not yet, &c. * 


* See post. 
ItiO. mrte ^1). 


Jcvens aminsl the Administrators of Levemerc. Case i. 

[)iaintifr brought an action of debt for rent against the in *i plea of 
defemlants Harridge, and Johanna his (vile, the admi- ^ 
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IIarriDue. 


(which inake^ 
>oUl leamK to 
ttliuii artiticcH 
uf dwelling- 
houscii and 
shopn), it .seems 
necessary to 
aver that tite 
messuage dc^t 
inised st'as a 
dwelUng-lioiise 
or shop. S. C. 

1 Sid. soa. 
a Keb. 102. 
116. 118. S.C. 
cited in 
a Show. 1,15. 
Pilkington r. 
Peach. 
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nistrati*ix of one Jieve Levemertt and declared that he, on the 
'26th of November, in the 15th year of the now king, by in¬ 
denture demised to the said Reve Levemere in his lifetime, 
one mmuage, with the appurtenances, in the parish of Mar~ 
tin in the FieUls, in the county of Middlesex, to. have, from 
the feast of Christmag then next comipg, for seven years, 
rendering the rent of 2p/. yearly, at \he fo^psual^feaSts, by 
equal portions, by force of .which demise, me said intestate 
Levemere, after the feast of Christmas, ,^tmed and was pos* 
sessed; and afterwards, to wit, on the fosttjjly of September, in 
the 17th year of the now king, -di^ intestate so possessed; 
and afterwards, to wit, on the same day, administration was 
committed to the defendant Johanrta, by force whereof both 
* the defendants entered and were possessed in right of the 
said Johanna as administratrix, &c.; aad being sq'.lfossessed, 
the plaintiff says that 10/. of the said rent, for half a year 
ended on the feast of our Lady next before 1^e bringing of 
the action, were in arrear and unpaid; and for that money 
the plaintiff brought his action in the debet and detinet. 

The defendants pray oypf of the indenture^ which is en¬ 
tered in h(ec veiba, as appears before; and .thereupon they 
plead the statute of 32jRf. 8. c. 16. f, by which it is enacted, 
that all leases of any. dwelling-house or shop, within this 
renlilf or any of the king’s dominions, made to any stranger 
artificer or handicraftsman, borp out of the king’s obeisance, 
not being denizen, from and after the feast^if Michael then 
next coming, shsdl be vpid and of none effect. And the de¬ 
fendants further say, that the wsaid intestate Levemere, at the 
time of the said demise, was a* stranger and artiftcef, born 
out of the obeisance of the king, and not a denizen, namely, 
at Paris, in the kingdom of France; and so they say, that 
tfie said lease, by virtue of the said act, was Void and of no 
effect. Upon which pica the plaintiff demurred in law. 

The ^^xceptiou \i^hich was taken to the plea was, that the 
defendants had not averred t^at the messuage demised was a 
dwelling-house; for tlfe ^ct of parliament intended only to 
provide that alien should not be harboured here to 

have a house or shop to exercise their trades publicly, to the 
pAijudice and impoveri^ljmi^t of the king’s natural subjects 
exercising ^the same'trades; but if alien artificers will Hve 
here, as gentleraefi, upon th^r estates, they may; and may 
take ]eijise.s of stables, coach-houses, or othev convenient 
houses to put theu’ necessary gootls in, and it is not within 
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the words nor inteiitioiif because it is not widiin tlie mis- J evens v. 

chiefs, of the act j therefore the not averring the messuage *10 HAHaiPOK.^ 

be a dwelling-house hatli made the plea bad, because, before 

the statute, all leases to aliens were good, (at least between 

the parties,) and now the statute makes no lease void, except 

oi' shoj)s and dwellin^-hotises; and if i|t do not appear that this 

is a dweUing-p^se, then it is not yiade void by the statute, 

and consequenfly it remiiins at common law; and although 

this be termed a^ssuage in the lea^e,’yet that does not 

prove that k wfe a cfwellinff-liouse, for in a mteciue mm! * pi’wi-ipp,» 

reddat one may demand e> stable, or barn, by the name ot a or rAa/ie/may 

messuage; for there is no either name appointed iu the register 

to demand them, JLmt 1)y the name of a messuage; and in a tnessuagf. 

13 Assize, pl*2. e chapel was demanded by the name of a 
niessua^ <and the ^it well brought, and the plaintiff there 
recovered; then, if these may be deajanded by the name of a 
messuage in tipracipr, which ought to be formal according to C 8 3 
the strict rulesi^of law, hfortiori, may they pass in a lease, by 
the name of a messuage, which is a#pontract between th^ 
parties, which the law more flavours, and does not require 
such precise \)’ords as^in a writ, iiut construes it according to 
the intent of the parties. But in this case the words in the 
lease are as proper as in a prcecipe, ,and therefore a barn or 
stable may pass; *and it does not appear whether tflfc mes¬ 
suage mentioned fl» the lea^e was a barn, stable, chapel, or 
dwelliug'house. f^,«And so the plea is bad for,the* uncertainty. 

And of such opinion were Twi/sd^n and jVpndham, justices 
but Kelynge, chief justice, Imld, that the mesjuage shall be 
inten^^ a dwelling-house primd facie, and that the plaintiff 
ought to have replied that it was not a dwelling-house, and * c iicp, 47. 
so the point would come in question. Mot'cton, justice, hesi- cas^*' 

tated. (1) It* was farther objected, that no place * was laid Co. Lit. 26 i.a. 

• _ __ 

(1) The statute 32 H. 8. c. 16. is stiH ing the statute,^2 Show. 135. Pilkingion 
in force; but though it makes leases of v. Peach. And^if an alien-wy occu- 
dwelling-houses or shops granted any pies a dwelling-house of the yearly va- 
stranger artificer void, yet if such arti- lue of Ktf. as such tenant, for,, forty 
ficer occupies a dwelling-hCuSe or shop days, lie gains a settlement under Uie 
under an agreement which does not statute 13 & 14 Car. 2. c. 12i The 
amount to a lease, as if he be tenant* King v. Eastbourne, H East Rep. 103. 
from year to year, or ^r one year, oy a See Harg. and Bull. Co. Litt. 2. b. 
shorter time, q,n action for use and occu- notes 7, 8. and 1 Anders. 25. pl.,56. (d) 
pation will lie against him notwithf tand- 

(d) Sec 3 Mod. 91. Dridglium v. Frontcc, that an alien vintner is not within 
>)iis stiVutc. * 
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Jevens V. where Ijvemere was an alien artificer; but to this it was an- 
HAnaiDOE.^ swered by the court, that it shall be tried where the writ was 
’ brought. (1) And afterwards the defendeftits, conceiving that 
the judgment of the court would be against them, paid the 
plaintiff his rent and charges, as I heard from the 

plaintifTs attorney: ami so no judgment was given. Softn- 
ders of counsel with the plaintiff. * 


(l) III 2 Ld. Raym. 853. West and 
Sutton, ibid. 124-3. Pie v. Cooper; ani^l 
12 Mod. 125. Ord v. Hoxmrd, a diffe¬ 
rence is taken between a pica in abate¬ 
ment anH in £nr.-—-That if the defendant 
plead in abatement, that the plaintiff is 
an alien enemy, and lay no venue, it is 
good: for it shall be tried where the 
action is brought, but where such plea 
is pleaded in bar of the action, it must 
be pleaded with a venue, and conclude 
with an averment, because such plea 
does not barely go to the person or to 
the point of the writ, bat to the point 
of the action, and to the right. And 
in 12 Med. 503. Vczey v. Smith, Holt, 
C. J. says, that thoush the precedents 
be both ways, yet tro is the true dif¬ 
ference. See also 2 Ld. Ilaym. 1173. 
and 1501-. that where alien ne is pleaded 
in bar, the plaintiff cannot reply that 
he was born in England generally, as 
he may when it is pleaded *in abate¬ 
ment, but must reply that he was born 
in England, to wit^ at such a place, 
otherwise the replication is bad. 1 Sid. 
357. Freeman v. King, But this diffe¬ 
rence is no longer regarded; a venue 
being now alike unneocssary* as iv^ll 
in pleas in bar as in cbdtcment. The 
doctrine of venues was clearly and 
correctly stated by Syre C. J. in de¬ 
livering the judgment of the court of 
Common Pleas, in Ilderton v. Ildcrton, 
2 II. Black. 161. That as defendants, 
with respect to transitory matters, are 
obliged to lay the venues in their p'leas 
in the place laid in t]^ declaration, 


and since the 8tajL4t Anh. c. 16. s. 6. 
has directed thkt ti^ury.shall come de 
corpora comitatas,' l^w of ^nucs 
will be found to be very substantially 
altered, and to lie in a narrow compass; 
and the distinction between laying no 
venue at nil in a plea, j|nd b^ng ob¬ 
liged to lay theitfiime venue^1» in the 
declaration, will bC a distiuctiil^ with¬ 
out a difference. And^'tiie principle 
now is, that the placOilai^n the decla¬ 
ration draws to it the trial ^ every 
thing that is transitory, and it should 
seeiA, that neither forms of pleadings nor 
ancient rtdes ofjdcadingf'istablishedupoH 
a different principle, ought now toprevail." 
And tlierefore a replication to a plea of 
ne unques accouple, stating the marriage 
to have been at Edinburgh in Scotland, 
without laying any ,^'^e ill England, 
was adjudged to be g^d upon a special 
demurrer; for as the inserting of it in 
the rcpn'*ation would be nuga^ry, the 
want of it can do no harm. Thu doc¬ 
trine was afterwards cited and approved 
of by Lord Kenyon, in giving the judg¬ 
ment of the K. B. in th€ case of Neale 
v. De Garay, 7 Term Rep. 243. 247. 
where it was held, upon the authority 
of Ildcrton v. Ilderton, that it is not ne« 

O 

ressary, in a plea in abatement that 
another person ought to have been sued 
with the defendant, to lay a venue; and 
if it he pleaded, that such other person 
is-stii' alive, to wit, in Spain, it is mere 
surplusage, andawill be considered as 
pleaded without any venue. 
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^atnc Jevens against Harridge and Wife, Ad- Case * 2 . 
ministratrix of Levemere. 

Trin. 18 Car. II. Roll. 149. 

tieSt on bond made by the intestate, with a profert into Jevens v. 

co^rt.—defendants crave o^er of the bond, and it is HAnuincE.^ 
read to them |l*TOey then pray oyer of the condition of the s c "'keb 
bond| and it^ls rt^ to tlfeni in luce verbq, “ The condition 102 . iie. iis. 
&c.” and it performance of co^^enants in an inden- o^^'cannot be 

ture made betwHh tlie plaintiff* and the intestate'; and after granted of an^r 
oyer of the condition, the ^try uj)on the roll was, that the de- 
Jaidants prayed oyer of the indaiturc mentioned in the condition, into court, but 
which was jiot brought into court, and it is read to them in |it.|.d, &c.\ wt 
these HnudsJ^to wit, ** This indenture, &c.” and set out the ** “ 

1 I »j '*. >• T . , . , . II I form, and must 

whole HaAnture iii JEnglish, by which it appeared that the be specially dcs. 

plaintiff l^scd a messuage to the intestate for a term of to. 

years, ren^i;!:^ rent, and die intestate covenanted to pay 

it, as i^the pi^eding case; and thereupon the defendants 

pleaded the same plea as beforq, but in this plea they averred* 

that the messOage was a dwelling-^ouse: upon which>plcn the 

})lnintiff dOmufred generally. And the exception was, that 

the defendants had prayed oyer of an -indenture which was 

not brought into epurt by the plaintillj nor appeared faa^e in 

court at all. For the plaintiff has brought only the boi^ into 

court, but no iiid^ture; afld the defendants ought to have [ 9 ] 

brought the ind^iurc into court to defend themselves: but 

here no indenture appears to be in coArt, aiuhtherefore jiraying 

oyer the;:eof is frivolous andT idle, and the coArt ought not 

to regard it, but should construe it as the idle entry of the 

clerk. And when a deed is not in court no oyer oau be 

granted, asin^llJT. 4. 12. 13. 4* ^4*. Sio. orjcr de records, 

&c. 8. The defendant in the common bench could not have 
oyer of the record of a judgment in tlip court of Kingston- 
upon-Hull, because the record was not in the court of common 

bench, but remained in the infeAor court. (1) And it was fur- 

- __---- ■ ■ - 

• • 

(1) Jhe reason whereof, says Lord 5 Ilcp. 75. a. and Co. Litt. 231. b.; and 
Uroke, seems to be, because the record therefore the party may plead tlie 
remains in the inferior court, ancj no,t * record without profe/t. IVilles, 559. 
in the custody or pow^r of the party; Stone v. Ravolinson. Ibid. 689. Titley 
and herewith, agree Wymarl^m case, v. Ftxall. (a^ So where a persqp has 


{a) In V. 7i!<nu//»6oa, it was held, payee of a*proniissury note indorsed it 
that wliere the adminibtrutur of the to th^; plaintiff, the latter might sue eu 
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€ 

.l£VEKt> t). ther objected, that by this means the plaiiiUfT would be 
Uarkiduk.^ tricked; for suppose tliedefendants had mbrecited theindeii* 
ture, or had omitted any of the covenants, or perha]^ had set 


no right to the possession of the deed held to be a sufficient reason totffspeiisc 
or counterpart, as the owner of a rent- with the necessijty of k, to state ifther 
charge, he may plead it without profert; , that the deed,which ii|^aded,hathbeen 
1 Vez. .39 Whitfield v. Fausset, So lost by time and acement; or by any 
where a person pleads a deed operating other casualty, as by ffr^, &c. 3 Term 
under the statute of uses, there is no llep.l51.bythho^d^ of three judges: 
necessity of making a profeii;. Dy'.277. a. (though Lord Hdmtvicke strongly in- 
Fstoff' s case, and the notes in the mar- dined to the contrary in the above¬ 
gin. Cro. Jac. 217. Earl of Huntingdon cited case of Whitfield v. Fausset .•) 
V. Mildmay. Cro. Car. I'l'l. Stockman v. 10 East. 55, Hendy t. Stephenson: {c) 
Hampton. Sir W, JoneSy 377. S. C. or, that the deed is in t^ hands of the 
Carth. 315. Rcynel v. Long. 1 Vez. 391. opposite party, ^ is des2ro]^l^y him, 
3 Term. Rep. 156. Read v. Brookman, o Tatty v. Nesbitt, Cited in R^i^^v. Bro'ok- 
Co. Litt. 35. b. note (6). 2 H. Black, man, 153. But if, in-tiMKC cases, the 
262. Bolton y. Bp. of Carlisle, {^b) So deed is inadvertently pt^ded with a 
in a conveyance by Jetfifimerd, for the profert, the adverse party is entitled to 
estate passes'by the livery, and ^hc oyer,of course. Totly v. Nesbitt, and 
statute of frauds, 29 Car. 2. c. 3. which M&lison v. Atkinson, eked in Read v. 
requires that livery should be accom- Brookman: biA in that case the court 
panied by some instrument in writing, will give the party leave to amend the 
has not altered thcjForm of pleading, pleading, and state the circumstances 
3 Term. Hop. ibiiMli Co. Lit. 35. b. to excuse the profert. Ibid. Sec 
n. (6) And in some cases, where by 1 Wils. 16. Thoresby v. Sparroto. 
law a profert is necessary, it has been 2 Str. 1186. S. 

s 

the note without making prqfcrt of the non-existing grant cannot be pleaded 
letters of administration, granted to the without*'stating the date and names of 
indorser. In Titley v. Foxall it was the parties. 

held, that where th'e*defendant justiffed Profdrt is unnecessary where a 

under process of an inferior court, deed is stated only pa inducement, 
erected by letters patent, he need not 8T.R. 571. BanfiU v. Leigh and an- 
make profert of them. And generally .ptlier. So of an award. See 2 Saund. 
the rule is laid down*iii 6 Hep. 38. b. 62. b. note 5. Sec also 2 Salk. 497. 

case, that it is unnecessary to MosfiVs case; from which it seems, 
make profert where the party docs not '^tbat if neither profert nor excuse for it 
'claim any interest tinder the deed.— be necessary, the making profert is but 
See also 10 Rep. 92. Dr. Leyfield's surplusage, and the court will nht corn- 
case. ( * pel the party to give oyer. But if oyer 

(5) 8 T. R. 573. BanfiU v. Leigh and Be given in such a case, the opposite 
another, per Lord Kenyon*C. J. Bos. ptirty^is entitled to consider the whole 
& Piil. 387. Onslow v. Smith, per instrument, as it is set* out, as part of 
Heath, J. «• his adversary’s pleadings. Post. 317. 

(i) In which case it held, that a ndtc 2. Oyar of a deed of which pro- 
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out another indenture between the parties, to which Uie con- JLvr.Ns v. 
dition was not intended to refer, the plaintiff is deprived of Harridoe. 
his replication: for he cannot say non esf factum^ because the "" 
defendaats have not alleged it to be the deed of the plaintiflfs, 
but have only prayed oyer of the indenture mentioned in the 
condition, wh^ may^as well be the deed of the defendants 
intestoteHmde^ps seal, as the plaintifTs; and if so, the plain¬ 
tiff cannot pl^ad non estjactunif because it is not charged to be 
his deed. And4r»was, further argued^ that the defendants 
should have bjfpi'ght one part of the* indenture under the 
plaintiff’s seal into court,* and shewn in what place it vras 
made, and put out the whole substance tliereof in Latin ; and 
then if they had ntisrecited it,, or hatl pleadetl a false inden- 
tuve, tjw p||^ntiff might have replied non est factum, or he 
might prayed o|^er of it, and caused tlie indenture to be 
entered ffidy, and so relieved himself against the falsity of the 
defendants, f l) 


(1) By demurring to the plea: See Borland: or, he may by Ills replication 
the reason ^hereof, post. 316.* ‘117. pray that the deed may be inrolled, 
Smith v. YeornofiSm If ^he defendant, and procure it to be truly inrolled, and 
after craving oyer of a deed, do not demur. Com. Dig. Pleader (P. 1.) 
set forth the whole deed, or niisrecitc See Ferguson v. Mackreth, 4 Term, 
it, the plaintiff may either sign judg- * Hep. 370. note Por by craving 

ment as for want of a plesf. 4 Term, oyer, jhe defeno^t undertakes to set 
Itep. 370. Wallace V, Duchess*qf Cum- out the whole; the distinction being. 


fert is made in a declaration cannot be* denci* of its contents. 4 East, .085. 
demanded after the term in ndiich the Smith and others v. Woodward; but if 
profert is made, 1 Mod. 69. Anon, it be lost or destroyed after declaration, 
1T.R.149. The Kingy,Artery, Seethe he may move to put off the trial and 
reason in 5 Rep. 75. a. Wymark's case, amend. Ibid. But the motion must be 
Though oyer ft not in strictness de- made before the trial, and it is too late 
mandable of a record, yet if a record to move at nisi prius. 1 Stark. 74. 
of the same court be pleaded, the part/ Paine v. Bustii % If a deed be pleaded 
pleading it must give a note in Wiriting as a lost deed ac<:ording to ^Jlie truth, 
of the term and number roll whereon and non est factum be pleaded, and 
it is entered and filed, or the plea n^ll afterwards the deed be found beforo < 
not be received. See Tidd’s Pract.607. trial, it may be given in evidence, 
and the cases there cited. Post. 92. ^ 2 Camp. 557. Hawl^ v. Peacock and 
n. 3. , . another, per Lord Euenhorough C. J. 

If profert be made ofi a deed in a de- (e) The party praying oyer is in- 
claration, and non est factum he^]ead- titlefl to a copy of the attestotion and 
ed, the plaintiff will not be allowed to names of the ^witnesses. Willcs 288. 
prove at the trial that the deed has been Long)nore V. Rogers. 
destroyed, and to giveisecondary evi- 
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Jevens p. But notwithstanding this, it was adjudged that upon a gc- 
Harridge.^ neral demuiTer, the plea was good in substance, although it 
^ was not formal: for it shall be intended to be the true inden¬ 
ture, and that it is in court, although it does not appear so by 
the record: and if the defendants had endeavoured to trick 


that wliere a party, having craved oyer ' bond and condition are considered as 
of a deed or other instrument, does distinct, the bond being complete witii- 
upon such oyer misrecitc it, the other out the condition; therefore there may 
side may relieve himself, by praying be oyer of one, without any of the otlier. 
that the deedj &c. may he inroUed in hac Post. 289,2^0. Cabell v. Vaughan. And 
verba; but where a person who is bound praying oyer of one does not entitle the 
to set out a deed, or other instrument, party to oyci of t^e other, but it must 
(as in the case of a bond conditioned bedemandedof both, if wanted. 6 Mod. 
for performance of covenants contained 237. Cook v. Reffwigton.' And in this 
in an indenture,) sets it out with a respect the condition or indorsement of 
profert and misrecites it, the other a bond differs from a condition or in¬ 
side may relieve himself by •praying oyer dorsement on a deed ; for the indorse- 
of'the deed or other instrument, and m^nt on a deed made at the time of its 
setting it out in ha:c verba. Fergusomt . being executed is part of the deed, and 
Mackreth, 1 Str. 227. Stibbs v. Clough, thetefore there can be no^coraplete oyer 
When oyer is taken of a bond and the of • the deed M^ithout the indorsement, 
condition, though it is usual in practice 6 Mod. 237. No oyer is grantablc of a 
not to set forth the bond, but to say, private act of parliament. Doug. 476, 
and it is read to l]|m, &c.” and then 477. J^ery v. Whke.{J) Nor of a ve¬ 
to pray oyer of the condition, and set cord, as letters patent inrolled in Clian- 
it forth in haec verba^ yet regularly the eery, though pleaded with a profert, 
bond ought to be entered at large, as 1 Terra. Rep. 149. Rex v. Amery. To 
well as the condition; for if it aia- ideny oyer when it ought to be granted 
terial to the plaintiff that the bond is error. 6 Mod. 28. Lougvill v. Thistk~ 
should be set forth, he may in his repli- toorth. In order to bring error, the 
cation pray that it may be inrolled, party who insists upon oyer must enter 
and so set it fortlK*" Carth. 301, 302. his prayer on record. This is in the 
Abney v. White^ 1 Lutw. 680. 686. nature of a plea; andcthe other side 
Bleivet V. Appleby. But if no use is may cither countcr-plcud or demur to 
meant to be made of the bond, there ct, a.id the court will give judgment 
seems to be no need to pjyiy oyer of it at thereon. 6 Mod. 28. 2 Salk. 498. 2 Ld. 
all, or enter any such' prayer; but it is Rayfn. 969, 970. S. C. But it is no 
sufficient to pray oyer of the condition '“eiror to grant oyer where it ought not 
only. Lib. Plac. 209.*^ pi. 220. For the to be. Ibid. 


(y) Nor of aii original writ; and if beep? to prevent a plea in abatement of 
the defendant craves oycjr of it, the the writ for wart of the defendant’s ad- 
piaintiff may sign judgment as for '.vant dition'; for no such plea^can be pleaded 
of a plea. 1 Doug. 227. Boats v. Ed- until'after oyer. 7 East. 383. Deshonsv. 
wards. The effect of tfjc refusal of the Head., post. 318 a. note, 
courts to grant oyer of an original has 
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the plaintifl^ he might have aided himself by complaint to the 
court. But the court agreed that the defendants (1) in this case 
ought to shew the deed, and not the plaintiff, by law, although 
the court will sometimes compel the plaintiff to give a copy 
of an indenture to the defendant, if he swears that he never 
had one part ^or that he hath lost it. .(g) But this is from the 
favour of the court, and not of right, for the entry always 
supposes it to^be brought mto court by the defendants. But 
they held that this manner of pleading was aided by the sta¬ 
tute of 27th JE,liz\ c. 5. upon a general demitrrer; but that it 
would be otherwise upon ,a special demurrer. And judgment 
was given for the defendaifts, that the plaintiff should take 
nothing by his bill,# (see* 7 H. 4. 1.) that the plaintiff in such 
case ought to shew the indenture; but it seems not to be law 
at this day. Saunderi of counsel with the plaintiff. 


9 (I 

'Jevens 

HAniiincE. 


In debt upon 
bond to piT- 
fonn covenants 
in an indenture 
after oyer of 
the condition, 
the defendant 
oUi;ht to slien' 
the indenture, 
and nut the 
plaintiff. 

• Cro. Jac. 
429. 1 Sid. 50. 
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(1) So Co. Ent. 130—134. Post, out first stating the deed, All. 72. 
52. Gain ford v. Griffithy Lib. Plae. 141. Ellis v. Box, 1 Sid. 50. ibid. 97. Leiiis 
209. Lil. Ent. 115. 118. Neither can v,/lfl//, 425. Tapscot v, Wooldridge, 
the defendant plead performance with- Cartli. 5. Fortune v. Davis. 


(g) Where one part only of an instru- man v. Phillips, in which last case the 
ment is executed, and it is lodged in j)roduction was required, in order to 
the hands of one party for the use of have the instrument stamped. 1 11. & B. 
both, the court will compel tlfe produc- 318. Morroxo v. Saunders, Sccus, where 
tion of it for the use of the other party, two parts of An instrument arc executed, 
1 Taunt.386. Blalceyv.Porter, ^Tmxnt. and one* of the parties loses his part. 
666. Kitigy. King, 4 Taunt. 157. Bate- • 6 Tauat. 302. Street v. Brovin. 





Hawe xwrsus Planner, 


Tfin. 17 Car. II. 


Regis. Roll. 925. 


Berkshire, 
to wit. f 


"OE it remembered that heretofore, to wit, in the 
term of St. Hilari/ last pjist, before lAir lord 
the king at Westminster, came ijenri^ Hawe by James*Itouse 
his attorney, and brought here iqto the court of our said 
lord the king, then there, his certain bill against John “Plan-^ 
ner, of* the parish of Wokingham, in the county aforesaid, 
yeoman, in the custody of the nprshdl, &c. of a plea of tres¬ 
pass, and there are pledges of prosecution, to wil^ Joint Doc 
Jind Richard Roe, which*said bifl follows in|these words; that 
is to say, Berkshire to wit, Hefirtj Hawe complains „t)f Joint 
Planner, of the parish of Wokingham, in the counfy aforesaid, 
yeonjan,J[>eiiig in the cifstody of the marshal the Marshalsca 


Case ?.. 


IIawe V. 
Plannek. 

V---- f 
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Hawe versus Planner. 


Hawe V. 
Planner. 


PIm. 


As to the force 
ai^l arms, Ac. 
and the wound¬ 
ing, defendant 
pleads not 
guilty. 

And as to the 
residue of the 
trespass, actio 
non, 


liecaiisc defend¬ 
ant was one of 
the churchwar¬ 
dens of Wo¬ 
kingham, and 
plaintiff an in¬ 
habitant tliere; 

C 11 ] 

and Ute plaintifl' 
was in church 
during tlie 
time of divine 
service with 
his hat on; 


of our lord the king before the king himself, for thnt he on 
tlie ith day of S^fember, in the 16th year of the reign of our 
lord Charles the Second, now king of England, &c. with force 
and anns, &c. made an assault upon him the said Henry Hatce, 
at Wokingham aforesaid, in the county aforesaid, and him the 
said Henry then and there beat, wounded and ill*trrated, so 
that his life was gr^tly despaired of, and other wrongs to 
him then and there did against the.peace of our., said lord the 
now king, and to the damage of him the said Henry of lOO/. 
and therefore he .brings suit, &c. 

And now at this day, to wit, on Friday next after the Mor¬ 
row of the Holy Trinity in this ^ame term, until which day 
the said John had leave to imparl to the? bill aforesaid, and 
then to answer, &c. before our lord the king at Westtninshr, 
comes as well the Sfiid Henry by his said attorney, as the said 
John by William TVilhner, his attorney; and the said John 
Planna' defends the force and injury when, &c. And as to 
the coming with force and a;:ms, or whatever that is against the 
' peace of our said lord the now king (a), and also os to'the said 
woundipg above supposed to*be done, the said John Planna' 
saith that he is not guilty thereof, and-of this he puts himself 
u})on the country, and the saidHtfw^/ thereof likewise, &c. And 
as to the residue of the trespass and assault aforesaid above 
supposed to be done, the said John pianna' saith that the said 
Henry ought not to have or msintaiii his said action thereof 
against him; because he saith, that .before the said time when 
the said trespass and assault is supposed to be done, and 
at the time .when, 8cc. he the said John was one of the 
churchwardens of the parish of Woktngliam aforesaid, duly 
elect^l and appointed; and that the said Henry beforc the 
said time, when, &c. and at the same time When, &c. was ah 
inhabitant of the said parish; and that the said Henry so be¬ 
ing an inhabitant of the said parish before the said time when, 
&c. to Wit, on the 21st day of Aiigttst, in'the 16th year afore¬ 
said, being Sunday, was in the church of the parish aforesaid 
during the time that diVlna^ service was celebrated in the said 
churcli, and that the said Henry, at the time when prayers 


(a) The denial of force and asms, 
and whatever else is against the peace, 
is merely for the purpose lif saving the 
fine to the king: and if the general issue 
extend to no other pati of. the declar¬ 
ation, and the affirmative of the other 


issues lie on the defendant, he is en¬ 
titled, at the trial, to open the case and 
to hat'e the general reply, 2 Stark. 518. 
Jackson v. Heskethn See also as to the 
averment, vi et armis, post. 81 *a. note 
(1) 140 a. note (4). 



t 


M 


Mich. 18 Car. IL Regis.’ 


were made in the same church by the congregation, of the 
people, there, irreverently had his head covered with his hat; 
whereupon he the said John^ being such churchwarden as 
aforesaid, then and there admonished and requested the said 
Hrnty to uncover his head, which the said Henry refused and 
neglected to do; whereupon he the said John then and there 
-took from the head of the said Henry his said hat, and then 
and there delivered the same to.the said Henry, as it was well 
lawful for hhn to do; wliich said taking of the said hat of 
the said Henry from h'is head is the same assaulting, beat¬ 
ing and ill-treating whereof the said Henry above thereof 
complains against him the said John : without this, that he 
the said John is gqilty of the said assaulting, beating or ill- 
treating on the said 4th of September, or at any other time 
than on the said 21st.day of August, in the 16th year afore¬ 
said, or otherwise, or in any other manner, as the said Henry 
Hawe above thereof complains against him tlie said John 
and this he the said John is ready to to verify; wherefore he 
prays judgment if the said Hetiry opght to have or main-, 
tain his said action thereof against him the said John, See. 
— A general demurrer and a jpinder in demurrer. — But 
because the court of our said lord the king now here is not 
yet advised of giving their judgment of and upon the premises 
whereof the paitiefs aforesaid have put themselves upon the 
judgment of the coifi't, a da^ thereof is given to the said par¬ 
ties before our lord the king at Westminster until the day 
n^t after to hear their judgment of and upon the 

premises, because the court of our lord thehing here thereof 
is not yet, &c.; and as w'ell to try the said issue above joined 
between the said parties to be tried by the country, os to 
inquire what damages the said Henry Flavoe has sustained on 
occasion of the said trespass and assault, whereof the said 
parties have put themselves upon the judgment of the court, 
if it.sK^l happen that judgment*shdhld be given fur4he said 
Henry Howe against the said John Planner, let a jury thereof 
come before our lord the king at Westminster on day 

next and who neither, &c. to recognizb, &c. 

becau^ as well, &c. the same day is given to the said parties 
there, &c.; at which Tuesday next after.fifteen days of the 
Hdy Trinity, before pur lord tfie^king at We,shatter, .come 
the parties afoi^aid by their attomies aforeipid. And because 
the court of our said lord the king here is not yet adviseil 
of giving their judgment of and upon the' preiiTiscs, a day 
VoL^I. • C 


FI AWE U. 
Planner. 



whereupon de¬ 
fendant request, 
ed him to take 
his hat oif his 
iiead, which lie 
refused, there¬ 
fore defendant 
took plaintifPs 
Iiat oir his 
licad and deli- 
Tered it fo him, 
which is the 
same assault 
and traverses 
Iieiiig guilty at 
any other time 
than the day 
mentioned in 
the pica. 


C 12 ] 

Curia advisare 
vult . 


Ven. fac. tarn 
ad triaiid. quam 
od inquiretid. 
Vid. post. 109. 
note (1). 
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Hawc versus Planner. 


Hawk v> 
Pjlakner. 


Adjournment 
to Oxford. 


Term adjourned 
to Windsor. 


r. is 3 

Adjournment to 
Westminster. 


thereof is further given to the said parties before our lord the 
king at ffestminster until Monday next after three weeksof 
St. Michael, to hear their judgment of and upon the premises, 
because die court of our said lord the king now here is 
thereof not yet, dtc.; be^sre which day the said plmht was 
adjourned by our said lord the king’s writ of common ad> 
joumment before our said lord the king at Oxford, in the 
county of Oxford, until Saturday in the octave of St. Martin ; 
at which day, before our lord the king at Oxford, come the 
parties aforesaid^ by their attornies aforesaid. And because 
the court of our said lord the king now here is not yet ad¬ 
vised of giving their judgment of and upon the premises, a 
further day tliereof is given to the said .parties, before our 
lord the king at Oxford, until Saturday on the Morrow of the 
Purification of the Blessed Mary to hear their judgment of 
and upon the premises, because the court of our said lord the 
king now here is thereof not yet, &c.; before which day the 
said plaint was adjourned by our said lord the king’s writ of 
.common adjournment, before our said lord the king, until the 
said Morrowof the Purificatipn of the Blessed Mary, at the castle 
of Windsor, in the county cf Berks; aj which^^y before our 
lord the king, at the said castle of Windsor, come the said par¬ 
ties by their said attornies. And because the court of our 
said lord the king now here is not yet advised of giving their 
judgment of and upon the preiidiises, a further day thereof is 
given to the sai(l parties, before our lord the king, at the said 
castle of Windsor, until Friday next, in the octave of the 
Purification Qf the Blessed Mary, to hear their judgment of 
and upon the premises, because the court of our said lord the 
king here is thereof not yet, &c. Before which day the said 
plaint was adjourned by our said lord the king’s writ of com¬ 
mon adjournment before our said lord the king, until the 
said octave of the Purification of the said Blessed Mary, at 
Westmihster, *in the' county of Middlesex. At which day, be¬ 
fore ourlord the king at We^minster, come the parties afore¬ 
said by their attornies aforesaid. And because the court of 


our said lord the king here is not yet advised of giving their 
judgment of and upon the premises, a further day thereof is 
given to the said parties before our lord the king at Westmin¬ 
ster, until Mmday next after the Morrow of the Ascension of 
our Lard, to heap their judgiftent of and upon the premises, 
because the court of our sa^d lord the king here is thereof 
not yet, Sac. Al which day, before our lord the king at 
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Westminster, come the parties aforesaid by their attornies Hawb v. 
aforesaid. (Further continuances for two terms.) At which Pi-ahner. 
day, before our lord the king at Westminster, come the parties 
aforesaid by their attornies aforesaid. And thereupon the 
premises been seen, and by the couh here fully understood, 
it seems to the said court that the said plea by him the said 
John Planner, in manner and form aforesaid above pleaded, 
and the matter in the samq contained, are good and sufficient 
in law to bar the said Henry Hawe frpnl having his said 
action thereof against him the said John Planner, Therefore Judgment, 
it is considered that the said Henry Horae take nothing by 
the bill; and that he and his pledges of prosecution, to wit, 

John Doe and Richatd Roe, be thereof in mercy for his false 
claim, and that the said John Planner go thereof without 
day, &c. * 


Hawe versus Planner. 

I TRESPASS of assault and battery.—'l^he plaintiff declares, 
that the defendant on the 4t^ of September, in the 16th 
year of the now king, made an assault upon him, at Woking¬ 
ham, in the county of Berks, and beaf, wounded and ill- 
treated him, so that, &c. and other wrongs, &c. The dc- 
fendai^t os to the force and arms, and the wounding, pleads 
not guilty; and as to the residue, he says, that bdbre and at 
the time when the trespass is supposed to be committed, he 
was one of the churchwardens of WokinghaHn aforesaid, and 
the plaintifij being an inhabitant of the said parish, before the 
said time when, &c. to wit, on the 21st day of August, in the 
16th year aforesaid, bein^ a Sunday, was in church aC*thc 
time of the celebration of divine service therein; and that at 
the time when prayers were made in the church by the con¬ 
gregation of the people there, the plaintiff irreverently had 
his hat upon his head; whereupon the defendant rcqyested 
the plaintiff to be uncovered, which the plaintiff refused to do, 
wherefore the defendant took the plaintifTs hat from off his 
head, and then and there delivered it to him; which said 


Case 3. 


S.C. 2 Keb. 
124. 1 Sid.d01. 
1 Ijev. 196. 

A churchwar¬ 
den may justify 
taking off the 
hat of a person 
who wears it in 
church at the 
time of divine 
service, if. upon 
being desired to 
take it oflT, he 
refuses so to 
do. (1) 


C 14 3 


(1) From the report of the casd in* not justify pulling off the plaintiff's hat, 
Side^n, it appears th&t Ttoysd^ Jl because it tended to a breach of the 
was of opinion tb*at this irreverent beha- peace! This case however is citeif and 
viour Was only punishable in the eccle- recognized in Coinberb. 17. and in Com. 
siastical court, and the defendant could Dig. Esglise (F. 2.) 

. . • C 2 
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Hawe vei'sus Planner. 


Haw£ V. taking is the same assaulting, beating and ill-treating, whereof. 
Flanker.^ See. and traverses that he is guilty of assaulting, beating and 
ill-treating on the said 4th day of Septeniber^ or at any other 
time than the said 21st day oi' Augusty or otherwise, or in any 
other manner; and thereupon the pJaintilF demurs. And it 
was objected, that the defendant had traversed the day where 
it was not material; for. he might have justified bn the same 
day the plaintiff complains,'without any traverse. (2) Also, 
that the defendanf bad not justified any battery, because the 
taking off of the plaintifTs hat was no battery (6): and so the 
plea bad. (S) But the court, taking this to be a great misde- 
Biesnor in the plaintiff, gave judgment against him, without 
atiy regard to the objections., Saunders tot counsel with the 
plaintiff 


(2) This is held to be an immaterial" 
traverse; but being a defect in form 
only, must be specially demurred to, 
for it is good^upon a general demurrtsr 
by statute 27 Eliz. c. 5. 1 Str. 694. 
Courtnei/ v. Satohvcell. ‘1 Lev. 241,. Lake 
V. King, 2 Lutw. 1457* Hargrave v. 
Ward.' Co. Litt. 282 a. b. Cro. Eliz. 
705. Peacock v. Peacock. 842. Purset 
V. Hutchings. 1 Leon. 39. Queen v. 
Lord Vaux. Cro. Car. 228. Tyler v. 
Wall. 2 Salk. 642. Green v. Goddard, 
3d resolution. Post, 85. Wright v. 
Ramscot. Cro. Eliz. 184. Cotdieigh v. 
Edwards. 1 Rol. Rep. 395, 396. 
PhUlijjs V. Weeks, (a) 

(3) It should seem 400 , that this 
would have been « valid objection on a 
special demurrer. It is one of the rules 


(a) 2 B. Moore, The Corpora¬ 
tion of Arundel v. Bowman. Post, 20. 
note 1. 

{b) It should seem that every imposi¬ 
tion of hands against the Will of the 
plaintiff is a battery. Skin. 387. King 
et Vx. v. Jebbart: and if so, this plea 
would be good. 1 


of pleading, that the party justifying 
must shew and admit the fact. 3 Term. 
Rep. 298. Taylor v. Cole. 1 Ld. Raym. 
38. Gibbonsv. Pepper- S. C. 2 Salk. 637. 
4 Mod. 404. cited 3 Wils. 411, 412. 
TJlie defendant should have pleaded not 
guUty to the battery. Post, 27. n. (1). 
Cro. Eliz. 268. Pendlebury v. Elmott, 
331. Kent v. Sponder. 434. Ascue v. 
Sanderson. Cro. Jac. 27. Thomel v. 
Lasseh 2 Vent. 193. Carr v. Donne. 
However, where a person is only as- 
satdted, still the form of the declaration 
is the same as where there has been a 
hatteryi ** that the defendant assaulted, 
*' and beat, bruised, and wounded the 
** plaintiff.*^ Kitch. 76. 4 edit, cites 
4pJSd41. 3. 40. 42 Edw, 3. 7. (c) 


(q) The word “ ill-treated,” is fre¬ 
quently inserted; and if the assaulting 
and ill-treating be justified in the plea, 
although the beating, bruising, and 
wounding be not, yet it is held that the 
plea amounts to a justification of the 
battery. 7 Taunt. 689. Johnson v. 
Nortk^ood. tl B. Moore, 420. S. C. 
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Bennet, Bailiff of Westminster, versus Filkiiis. 


Ca^c t. 


Trin. 18 Car. II. Regis. Rol. 1172. 


Middlesex, 
to wit. 


1 T^E it remembered, th&t heretofore, to wit, in Declaration in 
"•^jEas^«;term last past, before our lord the king tii^bai. 

at Westminster, came John Bennet, esquire, bailiff of Ute liberty liff of a liberty, 
of the dean qpd chapter of the coll^ate churcS of St, Peter, 

Westminster, by Williqm Tttrhill, his attotney, and brought 
here into the court of opr said lord the Ifirig, then there, 
his certain bill against. FiUcins, of the parish of 

St. Clement Danes, in the colinty of Middlesex, merchant taylor, 
othei'ixise called Rishard Filkins of the same, merchant taylor, 
in the custody of the marshall, &c. of a plea of debt; and there 
are pledges of prosecution, to wit, John Doe and Bichard Boc, 
which said bill follows in tliese wokIs ; that is to say, Mid¬ 
dlesex, to wit, John Bennet, esquire, bailiff of the liberty of 
the dean and chapter of the coUegiate church of St. Peter, 

Westminster, complains of Bichard Fii/Hns, of the parish oH 
St. Clement JJanes, in the coh^jty of Middlesex, merchant 
taylor, othet^ise calleddj) Bichard Filkins of the same, merchant 
taylor, being in the custody of the marshal of the Marshalsea 
of our lord the king, before the king himself, of a plea tliat 
he render to him* 200Z. qf lawful money of England, which 
he owes to and unjustly de^ns from himfor that whereas 
the said Bichard on the Gth day of Feh'uary, in the 17th 


(1) When the debt arose upon a re- the alias'dict.; {a) the proper use of 
cord or specialty, it was formerly the which is to agree with the record or spe- 
practice to add, as well i/i the writ as cialty, upoqjrhich.die writ is grounded, 
declaration, the defendant’s description and is not tiwersable, 30 H. (>. 5. Bro. 
in the record'or specialty, under'^an Additions, 65. 2 Inst. 669. And it is 
alias diet, as it was called, and the di- * now held, that it is unnecessary, and 
rection used to be to set it outhad better ^be emitted. So ailjudgcd 
1 Instr. Cler, 197. 7 edit. Hoyever, in C. B. in the fiine of Eyrf C. J. in 
an alias dicU was never material: Vor it the case of Darby v. Mins/iull, ^vliicli 
was adjudged in very earlytimes, tfi^t was debt upon a bail-bond. 1 llicliw • 
the edition of the defendant’s estate,. Pract. C;P. 5th ed. 96, note (n). And 
degree, &c. and place, ought to be ' accordingly the modern practice is to 
alleged in the first name, by the s(gtute oifiit it. 

1 H. 5. c.5. of additions, and not after 


(a) See The Kingv. Semple, 1 Leacli’e croviu cases, 4(20. acc. 
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Bennet versus Filkins. 


Bennet V. 
Filkins. 
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rica. 


Defendant 
prays oyer of 
(lie condition, 


which is for the 
appearance of 
one 11. King, 
well on Satur¬ 
day next after 
(lie octave of the 
Purification. 


Pleads the sta- 
tute Hen. 
VJ. c. 9. of 
slierifTs’ bonds. 


year of the reign of our lord Charles the Second, now king 
of England^ &c. at Westminster aforesaid, in the county afore¬ 
said, by his certain writing obligatory, sealed with Ae seal 
of him the said Richard, and to the court of our said lord the 
king now here shewn, tlie date whereof is the same day and 
year, acknowledged himself to be held, and jSMAily bound to 
the said John fiennet by the name of John Bennet, esquire, 
bailiff of the^'liberty of the dton and chapter of the collegiate 
church of St. Peter, Westminster, in the said 200/. to be paid 
to the same John, Bennet when he^^should be required there¬ 
unto ; yet the said Richard (although often required) has not 
yet paid the said 200/. to the said John, but to pay the same 
to him has hitherto altogether. refused, arid stUl doth refuse, 
to the damage of him the said John Bennet of 30/. and 
therefore he brings suit, &c. And now at this day, to wit, 
Friday next after the Morrow of the Holy Trinity, in this 
same term, until which day the said Richard had leave to 
imparl to the said bill, and then to answer, before our lord 
'the king at Westminster, comes a^ell the said John Bennet, 
by his said attorney, as the said Richard by Gabriel Leach 
his attorney. And the saih Richard defends <the wrong and 
injury when, &c. and prays oyer of the said writing obli¬ 
gatory, and it is read to him, &c.; he also prays oyer of the 
condition of the said writing obligatory, and it is read to him 
in these words, to wit, ** The condition of this obligation is 
** such, that if the above bounden Richard KingmeU shall 
“ appear before .our said lord the king, at Westminster, on 
<< Saturday next after the octave of the Purification of the 
** Blessed Mary, to answer Sir William Bolton knt. nod. James 
Bredshawe of a plea of trespass, and also of a bill of them 
** the%aid Sir William and James^gBinst him the said Richard 
yt\ for 90/. of debt, accordilfk to thb custom of the said court 
of (^r saii^lord the Ipng^ l^fofe ^e king himself, to be 
** exhibijjedf then thfe pnfvent oljiligation shall be void, other- 
wise to stand and nmain ftfll force and virtue.’* Which 
being, read i^d heat'd, ^eiMaid Rickard Filkins saith, that he 
outfit not ^ be cHhr^^ ^ith the said debt by vlrtue,,of the 
said writing obligatory^ because he saith, that before the 
making of the said writing obligafpry, to wit, by a certain act 
made in the p.*ir]iament Of the Henri/, late king of 

England, &c. the liixtli holden at Westminster, in the county 
of Middlesex, on Jthe 25th day of FcbnUiry, in th€r23d year of 
his reign, reciting in the same act, that the said king consi- 



15 


Midi. 18 Car. II. Regis. , 

dering the great perjuries, extortions and oppressions, which Bknnet v. 
theretofore were in the kingdom of Ej^land, by his sherifi^ i ^*^^*”*‘ 
uitdersheriii^ and their derks, coroners, stewards of franchises, 
bailiffs and keepers of prisons, and other officers, in divers 
counties of this kingdom, it was (among other things) enacted 
by the authority of |iie same parliament, in avoidance of all 
such extortions, peijuries and oppresuons, that no sherid' 
should let tq &rm in any, manner his county, nor any of his 
bailiwicks, hundreds i^or wapentakes, nor that the said sheriiTs, 
undersheriffs, bmliffi of franchises, nor any other bailiff should 
return, upon any writ or precept to them directed to rpturn 
any inquests in any panel thereupon to be made, any bailifis, 
officers, or servants to' any qf tlie officers aforesaid, in any 
panel by them so to be made, nor that any of the said officers 
and ministers, on o6casion or under colour of their office, 
should take any other thing by them; nor by any other person 
to their use, profit or emolument, of any person by them, or [ IG | 
any of them, to be arrested or attached; nor of any other of 
them for the omitting of dtty arrest or tfttachment to be made 
by their body, or of any person Jby them, or any of .them, by 
force or colour of their office, alrested or attached for fine, 
fee, suit of prison, mainprise, letting to bail, or shewing any 
cose or favour to any such person so arrested or to be arrested, 
for his or their reward or profit, but such ilRfollow; that is 
to say, for the sheriff 20d. for die bailifis who mjike the arrest 
or attachment 4d. and for the g^ler, if the prisoner be com¬ 
mitted to his custody, 4d.; and that the sb^rifi^ under-sheriff* 
sherifiTs derk, steward or^bmliff of franchise, servant, or 
bailifi^ or coroner, should not take any thing under colour 
of his office by himself^ nor by any other person to l}iiS use, 
of any person, for the ma^ng of any return or pand*' and 
for the copy of any j^el, but ; and that the said shQrifl^ 
and all o^er offioerf^and minjdars aforesaid^, shoulc|^ let out 
of prison all manner of persons 4^7 diem, or #my*of them, 
arrested, or being in their dteflBy^byilgirtue of&ny wlit, bill, 
or warrant, in any acdon persoi|il, or causq^qf.an indict¬ 
ment pf trespass, upon reasonable sqjreddb of sufi^cient persons 
having sufficient within the counti^ where such persons 
should be so let to bail of mainprise, fo keep their days in 
such places as the said writs, bill^ or warrants should require 
(such person t>r persods who were or shoidd be in their cus¬ 
tody by condemnation, execution, capias utlagatiim, or ex¬ 
communication, surety of die peace, and all such persons who 
• ' n A 
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Bonnet versus Fiikiits« 


Benket were or should be committed to custody by the special com-' 
^ FtUKiNB. ^ mandment of any justice, and vagabonds refusing to serve ac¬ 
cording to the form of th6 statute of labourers, only excepted ); 
and that no sheriff, nor any of the officers or ministers afore¬ 
said, should take or cause to be taken, or should make any 
obligation for any cause above-mentioned, or by colour of 
their office, but only to themselves, of any person, nor by 
any person who should be in their custody by course of law, 
but by the name of their office, and upon condition written, 
that the said prisoners should appear at the day contained in 
the said writs or warrants, and iii such places as the said 
writs, bills, or warrants should require; and if any of^tbe 
said sheriffs, or *bther officer or minister*^ aforesaid, should 
take any obligation in other form by colour of their offices,' 
that it should be void, as in the same act (among other things) 
more fully appears. And the said Richard further saith, that 
after the publishing of the said act of pariiament, and at the 
said time of the making of the said writing obligatory, to wit, 
on the said 6th day oS*Tebrmry, in the 17th year of the reign 
of our lo^d Charles the Secchd, now king of Bnglandt &c. 
and long before, the said \fohn Rennet was (-bailiff of the 
[17] liberty of the said dean and chapter of the collegiate church 
of Peter ^ Westminster ^ cSoosco and appointed, and that 

before the mallfog of the said writing obligatory, to wit, in 
Hilary term in the 16th and 17th years of the leign of our 
lord Charles the ■ Second, nq^iv king of England, &c. one Sir 
William Bolton, knight, ai|d-one James Bradsha’we, prosecuted 
out of the court o^dur! Iprd the king, before the king 
Dill of Middle- himself, a certaih preceptM)f qur said lord the king called a 
““t* HjJp j^iiddlese^ b 3 ^hfhll'it was commanded George Water- 
man ^xxd. Charl^ Dw,' then sheriff of ^e county of Middlesex, 
thdt they should take the said RichoM Kir^toeU iS, &c. and 
hl]t|l ^foly, thati they^should have his body before our 

Returnable on lord the king atrWeidminster, on Friday next after the octave 
idterdiewtavo Furifica^on of the^lossed Mary, to answer the same 

, of the Purifica- William o^i^^ames of a pleaaof trespass, and also to a bill of 
the said WiUigm and James against the said Richard Kitigwell 
fur 90/. of debt^ac^iding to the custom of the court of 
our lord the king, l^fore tho-kir^ himself, to be exhibited f 
which said precept afterwards, and befdre the return of the 
wud prece[^ to wit^ on the 1st day of Februaty, in the 17th 
year of the reign of our lord Charles the Second, 'now king of 
En^nd, &c. was delivered to the said George Waterman and 
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Charles Doe, then sherifT of Middlesex aforesaid, at the parish Ben met v. 

of St» Clement Danes, within the said liberty, in form of Jaw to ^ Filkiws. ^ 

be executed ,* by virtue of which said precept the said sheriff i.j. 

of Middlesex, by his warrant in writing, sealed under his seal, 

to the bailiff of the liberty of the dean and chapter of the said iiberty*of the 

colle^te church of St» Peter, Westminster, in his bailiwick 

directed, commanded the said bailiff that he should take the min&ter return- 

said Pickard %KingweU if,*&c. ftnd him safely, &c. to that 

he should have his boi^y before our sand lord the king at 

Westminster, on the said Friday next after the octave of the 

Purification of the Blessed Mary, to answer the said William 

Bedim and James Bradshavae of a plea of trespass, and also 

to a bill of them tRt said William and James against him the 

said Richard KingweU for 90/. of debt, according to the 

custom of the court of our said lut'd the king, before the 

kmg himself^ to be exhibited; by virfue of M'hicli said warrant Plaintiff being 

to the said bailiff of the said liberty directed, afterwards, to 

wit, on the said 6th day of Febrtia/y, in the 17th year afore* arrested King- 

said, the said John Bennet then being bailiff of tlie said liberty, * 

him the smd •Richard JS^/ngw//, %t the parish of St,Clement 

Danes, in the county aforesaid, and within the said lilierty, 

took and arrested, and him the said Richard Kingmll, in his 

custody then and there had and detained. And the said 

Richard FiUcins fui^her smth, that the said Richard Kingicell 

so being in prison under the custody of the said John Bennet, 

bailiff of the said liberty by virtue Vbf that warrant, the said 

Richard Filkins, together with the said Richard Kingwell, and And defendant, 

one Thomas Inch, afterward^; to wit^ 'at'Ae said time of the Kh^elUnd 

niakitiff of the said writing oblisatonr, by that writing obliga- MoSer, «e. 

tory, sealed with their seals, and to^e ^d J$hn Bennet, os to plaintiff, for 

their deed delivered, joi|itly and severally beetle held and 

bound to the said Johrt Bennet in th^ said 200/. under the Kingwcii. 

said condition, for ease and fiivour ,to he sh^vpi by the sftid 

John Bennet to the said Richard Kingwell of his said imprison- [18 3 

ment, and for having and obVbining hhf deliverance from * 

thence; which said writing obligatiory the said John Bennet by 

colour.of his said office took from the said Richard FiUcins, 

and the said Richard Kingwell and Thorne^ - Inch, against the 

form of the said statute. And, so* the said Richard Filktns And m the bond 

saith, that the said wilting obligatory here into court brought, 

taken and mtlde in the* said form, and foil the said cause as 

above mentioned, by force of die said statute is^void in law; 

and this the said Richard Filkins is ready to verify: where- 
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Bennet versus Filkins. 


Benhet V. 
Filkins. 



llqilicntioii. 


A bill of Mid¬ 
dlesex sued out, 
returnable on 
Saturday next 
after the octare 
of the Purifica- 
tipii. 


Whereupon the 
sheriff made his 
warrant to 
plaintiff, being 
bailiff of the 
said liberty, ro> 
turnable on the 
said Saturday, 


[ 19 3 


ibre he prays judgment if he the said Richard Filkins ought 
to be charged with the debt aforesaid virtue of the said 
writing obligatory. 

And the said John Bennet saith that he, by any thing by 
the said Rickard FiAtrms above in pleading alleged, ought not 
to be barred from having his said actiop thereof against him 
the smd Richard Filkins, because he saith, that before the said 
time of the making of the said widting obligatory, to wit, in 
Hilary term in the 16th and 17th yeai^of the reign of our lord 
Charles the Second, now king df Bn^nd, &c. the said Sir Wil~ 
liam Bolton and Janies Bradsha'oie pjrosecuted out of the court 
of our said lord the king, before the king himself^ (the same 
court then being at Westminster, in the OOlunty of Middlesex,) 
a certain precept of our said lord the king called a bill of 
Middlesex, by which it was commanded George Waterman and 
Charles Doe, then sheriiT of the county of Middlesex, that they 
should take the said Richard KingweU i^ &c. and him safely, 
&C. so that they should have his body before our lord the 
king at Westminster,'\iiD. Saturday next after the octave of the 
Purification of the Blessed Mary,\io answer the said Sir William 
and James of a plea of tres{$hss, and also to a bill of the said Sir 
William and James against the said RUhard Kingooell for 90l. 
of debt, according to the custom of the court of our stud lord 
the king, before the king himself to be mdiibited; which said 
precept afterwards, and before the return thereof, to wit, on 
the first day oi February, in the 17th year of the reign of our 
lord Charles the Syecond, now king of Fingland,fx.c, was delivered 
to the said George Waterman and Charles Doe, sheriff of Mid¬ 
dlesex aforesaid, at Westminster aforesaid, in the county afore¬ 
said, in form of law to be executed.. By virtue of which said 
precept the said sheriff of Middlesex before the return thereof, 
to wit, on the 2d day of February, in the 17th year aforesaid, 
at WestminsU^ aforesuS, in,the said county of Middlesex, by 
his wai^iant in writing under his seal of his office of sheriff of 
the ss!i<f county of Middlfsex^ to the bailiff of the liberty of 
the dean and chapter of the said coU^ate church of St, Peter, 
Westminster, in hb bailiwick, directed, commanded ti^e said 
bailiff that he should take the said Richard Kingmll if, &c. 
aiid him safely, &c!! so that iie should have his body before 
our lord the king at Westminster aforesaid, on Saturday next 
after the octave oi the Purifi^tion of the Blessed Mary, to 
answer the said Sir WiUiam Bolton and James Bradshanae of a 
plea of ti'espass, and also to a^bill of the said Sir William and 
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by virtue there¬ 
of plaiiititi'ar¬ 
rested King- 
well; 


and Kingwell 
wasmplauitiS'’s 
custody under 
the last men-, 
tioned warrant, 
'and not under 
the warrant in 
the plea^ men¬ 
tioned. * 


James against him the said Bichard Kii^well for 90/. of Bemnkt v. 
debt, according to the custom of the court of the said lord ^ Filkiws. ^ 
the king, before the king himselfj to be exhibited: which said 
warrant afterwards, and before the return thereof, to wit, on 
the said 2d day of February ^ in the 17th year aforesaid, at 
Westminster aforesaid^ ui the said county of Middlesex, was 
delivered to the said ^ohn Bennet, then being bailiff of the 
siud liberty, fit form of law to be executed: by virtue of 
which said warrant to^the said bailiff .of the said liberty 
directed, the said John Bennet (then being bailiff of the said 
liberty) afterwards, to wjk:, 'on the said 6th day of February, 
in the 17Ui year aibresaklj at Westminster' aforesaid, in the 
county aforesaid, and within (he said liberty, took and ar> 
rested him the said Bichard Kingwell, and then and there had 
and detained him the liaid Bichard Kingwell, in his custody; 
and that the said Bichard Kingwell, dt the time of the making 
of the said wridng obligatory in the said declaration above- 
mentioned, and by the said JoJvq here into court brought, 
was in prison under the custody of the S&id John Bennet, then^ 
bailiff of the said liberty, by virCue of the said last-motioned 
warrant, and not by rirtue of th^ said warrant in the plea of 
the said Bichard FiUcins above specified: and tliis the said 
John Bennet is read^ to verify. Wherefore he prays judgment 
and his debt aforesaid, together with his damages on occasion 
of the detention of that debt €o be adjudged £o hiip, &c. 

And the said Bichard Filkins, as before, sakh that the said 
Bichard Kingwell, at the time of the malting of the said 
writing obligatory here into^*court brought, was in prison 
under the custody of tlie said John Bennet, by virtue of tlie said 
warrant in the plea of ^he said Bichard Filkins above, men¬ 
tioned, as he the said Bichard Filkins hath above in pleading 
alleged; •without this, that the said Bichard Kingwell, at the 
said time of the making of the s^id writing obligatory, was in 
prison under the custody of the said John Bennet, Ify virtue 
of the said warrant in the repli&itiop of the said John *Bennct 
above-mentioned, as he the said John Bennet hath above in 
rcplyiijg alleged. And this he is ready to verify: where¬ 
fore, as before, he prays judgment, and that the said John 
Bennet may be barred from having his* said action thereof 
against him, &c. * 

Demurrer in the usual form,« 

And for causes of demurrer in law upon this plea, tlie said i 20 "} 


Rqoinder. 
Maintains the 
plea; 


and traversM 
that Kingwell 
at the time of 
making said 
bond was in 
Plaintiff’s cus¬ 
tody under the 
warrant in the < 
replication spe¬ 
cified. 



Betinet versm Filkins. 


Bennet t>. 
Filkins. 


CaUM^s of dc- 
nnirrcr. 


Coniinusncc. 


Case 4- 

S.C. cited and 
recogniz'd 
I Ld. Rayin. 
562. Anon. 
S.C. 2 Kcb. 94. 
105. 1 Lcv.192. 
In debt on bond 
for appearance 
on Saturday 
next after the 
Purification, 
the defendant 
pleads an arrest 
upon a warrant 
returnable on 
Fridhjnextj&c. 
and the statute 
23 H. 6. c. 10. 
The plaintiff re¬ 
plies an arrest 
by a warrant re¬ 
turnable on Sa¬ 
turday, and tra¬ 
verses the war- 
' rant returnable 
on Friday, 
the defend¬ 
ant may after- 
wards traverse 
the warrant re¬ 
turnable on Sa- 
turdajt, for this 
only is material. 


John Bennety according to the ibrm of the statute in such case 
made and provided, shews, and to the court here sets out the 
causes following; that is to say, for that the said plea is 
double, and wants form, and is .uncertain, and the matter in 
the same contained is multifarious and uncertain; and for that 
the said Bichard hath taken a traverse^ upon a traverse, and 
traversed a matter not traversable; and hath not well con¬ 
cluded the plea by him in rejoining pleaded, 

Joinder in demurrer. 

But because the court of our said Jord tlie king now here is 
not yet advised of giving their judgment of and upon tlie pre¬ 
mises, a day thereof is given to the sai^ parties before our 
lord the king at Westminster until day next after, to hear 
their judgment of and upon the premises, for that tlie court 
of our lord the king now here is thereof not yet, &c. 


Be'nnet versus Filkins. 

'Y^EBT. The plaintiiF declares upon a bond for 200/. en- 
tered into by the defendant to the plaintiff by the name 
of John Bennety esquire, bailiff of the liberty of the dean and 
chapter of the collegiate church of SU Petery Westminsteiy 
dated the 6tli o^Pebruaryy in the f7th year of the now king. 
The defendant prays oyer of the condition, which is, that if 
one Kingmell appeared before the king at Westmimtery on Sa¬ 
turday next after^e octave of the Purification of the Blessed 
Maryy to answer to Sir William BoUouy knight, and James 
Bradshxmey of a plea of trespass, and also to a bill, &c. for 90/. 
then' the bond shall be void, &c. 'To which the defondant 
pleads the statute of 23 if. 6. c. 10. of sheriff’s bonds; * 
and further says, that ‘the plaintiff was bailiff of the liberty 
aforesa^, add befoie the bond was taken, namely, in Hilary 
term iulthe 16th and 17th yerrs of the now king, Bolton and 
Bradska’we sued out a bill of Middlesex against Kit^welly 
returiiable on Friday next after the octave of the PuriBcation; 
and the sheriff thereupon made a warrant to the plaintiff, 
then bailiff of the Jibeitj^ according to the bill of Middlesexy 
by force whereof the plaintiff arrested Jpngvoelly and had and 
detained him in his custody for the cause aforesaid, and King- 
well being in his custody, tbe defendant, together with one 


* See 2 Stiind. 155. Ben&on v. Welby, and tlie authorities there cited. 
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Inch and Kingwell, entered into tlie said bond and condition Bsknbt v. 
for ease and favour to be shewn to Kingwell of his said impri* ^ Filkins. ^ 
sonment, and for having his deliverance from thenc^ which [ 21 3 

bond tlie plaintiff accepted by colour of his office and against - 

the form of the statute; and so thd defendant says that the * 

■bond taken in form aibresmd, by force of die statute} was void 
and of no effect; anfl prays judgment if he ought to be 
charged by ^is bond, plaintiff replies, that Bolton and 

Bradsha’we in the same Hilary term sue^ Out a bill of Middle¬ 
sex against King;welli returnable on Sahtr^ay next after the 
octave of the Purification, •according to the condition of the 
bond, upon which the sheriff made his warrant accordingly to 
the plaintiff (beingJbailiff), ^ virtue whereof the plaintiff toOk 
KingaoeU / and the plaintiff further says that Kir^well, at the 
time of making the bond, was in prison under the custody of 
the plaintiff then bailiff of the liberty by virtue of diat war¬ 
rant, and not hy virtue of the voarrant specified in the plea of 
the d^endant. And this, &c. Wherefore, &c. The defendant 
rejoins as before, that Kir^'meUy at th^ time of making the* 
said bond, w^ in prison undei'*tjie custody of the plaintiff, by 
virtue of the ^id warrant specified in the plea of the defend¬ 
ant ; mthout thisy that Kingwell was in prison under the cus¬ 
tody of the plaintiftv by virtue of the \yarrant in the replication 
of the plaintiff above-mentioned, as the plaintiff has alleged. 

And this. See, Wherefore, Stfi. To which rejdnder the plaintiff 
demurs in law specially, because the defendant has taken a 
traverse upon a traverse. , ^ 

And it was argued by Wildey seijeant, on the part of the 
plaintiff, that the defender’s rejoinder was bad, because the 
defendant has taken a traverse after a traverse: for the j^lain- 
tiff has replied that Kingwell was in custody by virtue of the 
warrant, returnable on ^turday next after the octave of the 


(1) In a subsequent case, GoldC and takbn upon a gl&neral demurrer, 1 L. 
Cutlery 28 Car. II. 2 Lev. 174c which Raym. 152. and an immaterial traverse 
was similar to the present, the court is only matter of form, and aided upon 
was of a contrary opinion, holding th*at a general demurrer by statute 27 Elizr 
the traverse of the day specified in the c. 5. Cro. Eliz. 161. Mannings v. 
plea was good, being of the most ma- , Townsend, 2 Lutw. 1560. Gnoinne v. 
terial point; but this opinion does not Poole. 2 Roll. Rep. 442. Johnson 
seem to be well founded; though the v. Norton. . Carth. 166. Brddburn v. 
judgment of the court wdS subst&tially Kennerdale, See post, 207 v, A. (5). 
bright, inasmuch as the objectiorf was 209. n, (7) (8). (a) 


(a) See ante, 14. note 2. 
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BeKNBT Vk 
FlbKlNB. 



• Bro. Travers 
sans ceo, 4.j 


«• ,Et non” 
sufficient words 
of traverse. 


[22 ] 


i- So Ld. 
Uaym. 356. 
Pullen V. Ben¬ 
son. 

Where tlie first 
traverse is good, 
there shall be 
no traverse 
taken after¬ 
wards, but 
where the first 
traverse is im¬ 
material there 
may. 


+ S.P. 1 hd. 
Uaym \‘2l, 
Serle v. Dar- 
Vord. 


PuiificadoD, whidi was the right one according to the con¬ 
dition of the bond) and not by virtue of the warrant retum- 
^le on Friday next after the octave, of the Purification, as 
tlie defendant has pleaded. And this was a traverse upon 
which the defendant ought to take issue, and not to traverse 
over as he hath done here. And he put several cases where 
there shall be no traverse after a traverse token before by the 
other side, as 27 H, 8. fb. 3. a. *, %nd Digly and Fit^erherfa 
cose. Hob. 103.; an^ here, he said, the plaintiff in his repli¬ 
cation has traversed the warrant returnable on Friday^ and 
therefore the defendant in his rejoinder cannot traverse the 
warrant returnable on the Saturday; and so he concluded 
that the rejoinder is bad. , 

Saunders, for the del^dant, argued that the rejoinder was 
good. And, first he denied that the pkintilf hath mode any 
traverse in his replication, for the plaintiff only says that the 
said KingweU was in prison by virtue of the warrant return¬ 
able on Saturday, and not by virtue of the warrant returnable 
e on Friday, which no traverse, but a flat negative, and 
the plaintiff has relied upoi| the precedent affirmative matter, 
and has not traversed at«!!. For the proper words of a 
traverse are “ mthxfut this,” which are not in the plaintiff’s 
replication, and therefore he has not taken any traverse. But 
the court did not pay much regard to *this. f Then he 
argued, that the traverse in the defendant’s rejoinder was 
good, notwithstanding the plaintiff has %ken a traverse in 
his replication. And he agreed to the rule, that a traverse 
ought not to,be taken after a traverse; but he took the diffe¬ 
rence to be, where the first traverse is good, and taken to a 
material point, and goes to the substance, then there shall be 
no other traverse taken after; but where the first traverse is 
idle and not well taken, nor pertinent to the matter, but is of 
that which was sufficiently confessed and avoided before, 
there the other pari;y may take another traverse after such 
immaterial traverse taken h<''foVe:|;: and for this he relied 
upon the above cited case pf Digby and Fitzkerbert, (2) Then 
here fhe defendant has pleaded that KingweU was in prison 


Q 


(2) Upon a review of the several Issue joined^ decide the cause one way 
cases on this subject, the following or other, if the adverse party plead a 
rules* may be observed. 1. Whenever matter inconsistent with, and contrary 
any' material fact is alleged in any to, shch allegation, he muj/ traverse 
pleading, which, if denied, will, upon it. Hob. 103. Digby v. Fitzkerbert, 
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by virtue of the warrant returnable on 'Friday t and therefore Benhet u. 
the condition of the bond, not being pursuant to the return , Filkins. 
of the warrant, was void; whereupon the plaintiff in his ’ 
replication has shewn that he was, according to the condition, 
in prison by virtue of the warrant returnable on Satwrdcy^ 
which was according to the condition of the bond; then the 


Vaugh. 8. TufUm v. TeM'pl^» 1 Sid. 
301. Courtney v. Phelps* 1 Ld. Raym. 
41. Waltham v. Sparkes, Yelv. 140. 
Ewer and Mode, {b) So if there are 
several material facts alleged, he may 
traverse which of them die pleases; 
6 Rep. 24. b. Read's Case. 1 Wils/SSS. 
Griffith V. Williams, 2. Whensoever 
such a traverse is taken, the other 
party is bound to it, and cannot waive 
it, and tender another traverse; for the 
parties are not to go on ad infinitum. 
Hob. 104. 1 Saund. Bennet and Fo¬ 
kins. 1 Ld. Raym, 121. Serie v. Dar- 
ford. Vaugh. 62. The King v. Bis^tjp 
of Worcester^ (c) *Postea,^18. Bury v. 
Bishop. Cro. Car. 105. 3. If the tra¬ 
verse be not to the sijbstancc and point 
of the action, the other party may either 
pass it by, and traverse the induoement. 
Hob. 104. Moor, 870^' Digby v. Fitz~ 
herbert. Bennet v. Filkins above cited, 
4 Term Rep. 440. Mayor of Orfprd v, 
Richardson, 'pot BuUer Justice, S. C. 2. 
H. Black, 1^.6 Rep. 24. b. llelyar'% 
case. 2 Lill. P. R. 588. * Or demur 
specially for this cause. Cro. Jac. 221. 
and Yelv. 151. Bedell v. Ltdl. 4. In 


(£) See post, 209. note (8). 

{c) Where it appears that the king 
may take.a traverse after a traverse, 
where his title appears by office or other 
matter of record. 

(d) See the reason of this rule, ppst, 

209. note (8). * 

(e) So, where e party sets up nfatter 
consistent with., but qualifying the ihat- 
ter alleged on the other side, he should 

20 ' 


some cases, a traverse may be taken after 
a fprifter apt and pertinent traverse; as 
where, in a transitory action laid in such 
a county, there is a special 2bca2 justifica* 
tion, with a traverse of the county, the 
plaintiff may either traverse the special 
justification, or join in the defendant's 
traverse at his election. Cro. Car. 105. 
Chichesleyv. Thompson. Co. Litt. 282. b. 
* Hob. 104. Moor, 428. Bonham and 
fringe. Ibid. 350. Paramour v. Fer- 
wold. 1 Ld. Raym. 121. Serie v. Dav 
fo%^. S.C.Lutw.l438. 4Pac.Abr.73. 
5. (d) But where amiUerial point, alleged 
by one party, ii fully confessed and 
avoided, that is, where the other party 
sets up a matter consistent with such 
allegation, but which, if true, is an 
answer to it, there he cannot also tra¬ 
verse it* Crp. Car. 384. King v. Cote. 
Bennet v. Filkins, Hob. 104. Cro. Jac. 
,221. Yelv. 151. Bedell v. Lull, [e) 6. 
A traverse ought not to be taken, but 
where the thing traversed is an issuable 
fact. H Rep. 10. b. Priddle and Nap- 
per*& case. Yelv. ^X). Kennicot v. 
Bogan, Plow. /ISO. b. 231. a. Dougl. 
154. The King v. Lyme Regis. (./) 


not also traverse. • 1 Wils. 25.^.' Ken- 
chin V. Knight. 

{f) See further as to traverses, post, • 
23. n. (5), 82. n. (3), 207. n. (5), 208. n. 
{6 & 7), 209. n. (8), 268. n. (1), 298 a. 

• n. (5), 312. d. n. (4&*5), 347. n. (1), 
347 a. n. (1), fo\. 2. 5. n. (3), 5.d. same 
note, 10. n. (14), 206. n. (21 & 22), *207. 
n. (24), 207 a. same note, 295 b. 
n. (2).* * 


i 



Bennet versus Filkins. 




Bekmkt V. 
Filkins 


An issue joined 
on an immate¬ 
rial travene 
was a jeofail at 
common law. 


And now a 
patty is not 
bound to take 
issue on an im- 
niaterial tra* 


C M ] 

* Flu. Repli¬ 
cation, 59. 
i* King T. Coke. 


} See 1 Ld. 
Raym. 465. 
Or^velttr. 
BunrdL 


plaintiff has fully confessed and avoided the defendant's plea; 
for though Kingwell was in prison by virtue of the warrant 
alleged by the defendant, yet if he was also in prison by force of 
the. warrant alleged by the plaintiff, the bond was good, and 
not void: and therefore it was not material for the plaintiff 
to traverse the warrant alleged by the defendant, which the 
plaintiff has sufficiently confessed and avoided before. And he 
further said, that if issue should be joined upon the traverse 
offered by the'plaintiff, it would be a jeofail at common law. 
For suppose it should be found that Kingaoell was in prison 
by virtue of the warrant retnOimable on Friday^ yet at com¬ 
mon law the court could not proceed to judgment for the 
defendant, because it does not appear b^t that he might also 
have been in prison by virtue of the warrant returnable on 
Saturday, because it is so pleaded and oot denied by the other 
party (3), and therefore the bond good. And although per¬ 
haps it would be aided at this day by the statutes of jcofiiils, 
yet the defendant is not constrained (4) to take such issue any 
more than he was ate the common law. And he argued fur- 
dier, that the issue shall be taken upon the most material 
point, and for this he citedi Helyar^a c^e, 6 Rep. 24. b. And 
the most material point here, was the warrant returnable on 
the Saturday, which was the rightful warrant: for upon issue 
joined upon this, a verdict found one way or the other de¬ 
termines the matter. For if it be found that the said King- 
well was in prison by force thereof, the bond is good; and if 
it be found that Kingaoell was not in prison by force thei'eof, 
the bond is void. And also he put the cases of 41 Edw. 3.*; 
Dy. 171. Cro. Car. 384. t Trespass for breaking the 
plaintiff's close ; the defendant says that it is his freehold ; if 
the plaintiff entitles himself to a term for years, he shall not 
traverse the freehold of the defendant, because he has suffi¬ 
ciently avoided it; aOd the plea and replication may well 
stand together.' And sor he concluded that the rejoinder was 
good.^* I. 

And for these reasons TwysdenB.nA justices, were 

of the same opinion, Moreton, justice, being absent. But 


(S) And therefore shall be taken to perhaps if the plaintiff had joined 
be admitted. Plow. 48. ^1 Salk. 91. ** upon it, and it had been found for 

(4) Lord Hobart argues to the ** hiru, he should bavp had judgment, 
same effect in Digbyv, Fitzherbert, Hob. “ ycJt clearly he was not bound to (keplea 
104#. “ Therefore,” says he, “ though “ as not final to the aetipii.” 
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Kelifnge, chief justice, was of opinion that the rejoinder was Bennet o. 
bad, l^cause he took it to be but one warrant, biit that the ^ Filkins. ^ 
parties differed in tlie return of it. And then the plaintiff 
alleging it to be returnable at another day than the defend¬ 
ant has })leaded, ^he did well to traverse the return which the 
defendant has allege^! ^ before, upon which traverse the de¬ 
fendant ought to have taken issue, and not to traverse over. 

And afterwards in the same term, the matter was argued 
again by Pemberton for the plaintiflj and*Jb»es for the defend¬ 
ant, to the same intent as before. And Twysdeny Wyndhamy 
and Moretouy justices, deliver^ their opinions sei'idtim for 
the defendant, that the rejoinder was gootl, KelyngCy chief 
justice, being absenft; but, at the instance of the plaiiitifPs 
counsel, the court gave him liberty to discontinue his action 
upon payment of costs, although it was after they had deli¬ 
vered their judgment. * 

Note; that Sawiders of counsel with the defendant thought 
that the plaintiff would have objfjqted to the manner of the 
traverse; because the defendant had trflversed, without this, * 
that King'i!oeU,'fii\s in prison •virtue of the voarrq.'nty that 
“ ly virtucf ought not to be Aaversed: but it was not 
moved. That this is good, see Hob. 52.. Foster’ and Jackson's 
case, 9 H. 6. 14 and 20. (5) • 

(5) It is agreed, that inhere the court alone is to judge of the laiio. 
words, ” virtute, preetextUy per quod," Plow. 231. at IVillion v. Berkley, 2 H. 
and the like, introduce a consequence Plack. 1*82. Richardson v. Mayor of 
or inference from the preceding matter, • Orfordk Willcs’s Rep. 380. Grills v. 
they are not traversable, 11 l^&p. 10. Mannell. ‘Hence it appears, that what 
Priddle and Nappers case. 1 Lord is said in 2 Lev. 112. Rex v. County of 
Raym. iOS. Beal v. Simpson. 5 Terra. Nottingham, respecjtjng a traverse, by 
Rep. 66. King v. Mayor of York, the inhabitants of the county, of their 
Post, 298. n. (3) but the preceding obligation to repair, which is usually 
matter is alone traversable. And this ddded in their plea to an indictment for 
rule holds much stronger, where these* not .repairing a sounty bridge, seems 
words introduce a conclusion oijaio, not to be well fougded, and that such a 
for every traverse must regularly bfe of» traverse «'s demurrable to. S.P. Dougl. 
mutter of fact, and not of law; for tlfe 154. per Butter Jusj;ice. {g) But it is, 

{g) This, however, has been since that if such a traverse were necessary, 
doubted; and, indeed, in 1B. &A. 348.^ the conclusion of the plea in the words, 
Rex V. Ecclesfeld, (Inhi^.) one of *the and that the inhabitants of the said 

objections to such a pjet^bya pgrish, parish at Marge ought not t(\ be 

was, that the plea did not conejude ** charged,” was a sufficient and effec- 
with a traverse of the obligation of the tual traverse, 
parish to repair. But the court said, 

VoL. i. * 


D 





98 a Esrl of Manchester <§• al, versus Vale. 

sud, that matter of law connected with Rep. 776. Grocer's Comjiany v. Arch- 
fact, or rather matter of right resulting bishop of Canterbury, S. C. S Wils. 
from facts, is traversable. 2 Black. 234. 


Case 5. 


Earl of 
Manches¬ 
ter V , 
Vale. 

^ j 


C 24 ] 


The Earl of Manchester and others against Vale. 

Trin, 18 Car. 11. Regis. Rol. 147. 


Somersetshire, 
to wit. 




fE it remembered that heretofore, to wit, in 
Easter term last past, before our lord tlic 
king at Westminstei', came Edmird Earl of Manchester^ lord 
chamberlain of the household of our lord the now king, Sir 
Lancelot L/ikei knight, and Carey Harvey, otherwise Mildmay, 
by Eobert Patdet, their attorney, and brought here into the 
court of our said lord the king, then there, their certain bill 
against William Vale, in the custody of the marshal, &c. of a 
plea of trespass; and there are pledges of prosecution, to wit, 
John Doe and Richard Roe, which said bill follows in these 
words, to wit: Somersetshire, th wit, Edward Earl of Manchester, 
lord chamberlain of the hcrusehold of ^our lord the now king. 
Sir Lancelot Lake, knight, and Carey Harvey, otherwise Mild- 
may, complain of William Vale being in the custody of the 
marshal of the Marshalsea, of our h^rd ’the king before the 
king himself, foi' that he, on the 20th day of September, in the 
17th year of the reign of our lord Charles the Second, now 
king of England, with force and arms, &c. broke qnd entered 
the closes of them the said Earl, Sir Lancelot, and Carey, 
called Mark Moore and Yonder Moore, in the parish of Wesi- 
marjee, in the said county, and with his feet in walking trod 
down and consumed the grass of the said Earl, Sir iMiicelot, 
ami Carey, then lately growing in the said closes, of the value 
of 10/.; and with certain cattle, to wit, horses, oxen, cows, 
swine,^nd sheep, eat up' trod down and consumed, other the 
grass‘of the said Earl, ^\x Lancelot, and Cnr^, in the said 
closes likewise lately**growing, of the value of 10/. (1), con- 


(1) Trespass is laid with a conlmu- 
ando for several days, to prevent the 
necessity-of bringing several actions. 
2 Rbll. Abr. 545. pi. 1. The more 
usual^ay of declaring at present, is, 
tlR^hc defendant on sCch a day, in 


“ such a year, and on divers other days 
“ and times Itetween that day and some 
other day," ^jommitted the trespasses 
coro{iiained of. And the plaintiff may 
givL evidence of a trespass committed 
on all, or any of, the days; and since 
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tinuing the said trespass in the said closes, as well with his Earl of 
feet in walking, as with the said cattle, on divers days and Manciies- 
tinies, from the said 20th day of September, in the said 17th Va^e! 
year aforesaid, until the day of the exhibiting of tliis bill, to ^ ^ ^ 

wit, the 2d day of May, in the 18th year of the reign of our 
said lord the now king,; ^and other wrongs to them did, against 

the continuing of a trespass from day to liberty to prove a trespass committed at 
day, is considefed in law a several tres- any time before the commencement of 
pass on each day, and must be directly the action. 7 Mod. 152. Brook v. 
and positively answered by the defend- Bishop*. S. C. 2 Ld. Raym. 823. 
ant, as well as the original trespass; 2 Salk. 639. 2 Ld. Raym. 974. 976. 
2 Ld. Raym. 976. Monkto'^ v. Pashley ; Monkton v. Pashley. S. C. 2 Salk. 639. 
just as the removing-^f goods, wjrong- Comberb. 427. (a) If the plaintiff in- 
fully taken at first, from one place to tends to give evidence of repeated acts 
another, is held to be a Several trespass of trespass, be must confine himself to 
at each place; therefore this way of de- • the time in the declaration, whether it 
daring will answer the purpose full as be laid with a continuando, or in the 
well as laying the trespass with a con- modern way of, on divers days and 
tinnando. But there are many acts of tidies; but in cither case may, if he 
trespass which, when executed, cannot please, waive the time in the declare- 
be done again,'but terminate upon !he tion, and prove*a trespass at any time 
commission of them, and therefore can- before the action brought. The laying 
not in their nature be ttontinued ; as of -a trespass with a continuando where 
where a man cuts down another’s trees, ut ought not to be so, is bad upon special 
or kills his horses, dogs, or rabbits, or demurrer, but aided by a verdict. 1 Ld. 
takes away his goods. In th^se and Raym. *240. ^/bntfcroy v. So 

the like cases, if the trespasses were if it be ignproperly laid “ on divers days 
repeated, it is necessary to allege tliat ‘‘ and times f" as where the declaration 
they were committed, on dift*erent days * was that the defendants on, &c. and on 
and times; or at least to insert as many divers other days and times between that 
counts in the declaration as there are day and, 8^c, made an assault upon the 
trespasses, for they cannot Jie laid with plaintiff, &c. it wast held bad upon 
a continuando. If they are, objection special demurrer, because an assault is 
should be made at the trial, and the one entire individual act. Cowp. 828. 
])laintiiF will not be permitted to give Michell v. Neale. S. P.fi East, 395. 
evidence of more than one act of tres* English v. Pursef. Contra, 2 Bos. & 
pass. He is not however confine^ to Pull. 425. Burgd^s v. Freclova. (^) So 
the time in the declaration, but is at’ where several trespasses are laid with a 

— —WV———WPM— —— • 

{a) ypon the same principle, where rial traverse. 2 B. Moore, 91. Cor- 
in covenant for stocking lands otherwise poralion of Arundel v. Bowman, 
than with sheep on a certain dsiy /ind* (X) In that case the’expression used 
divers other days and iimes, the dc- was, that thp defendant “ assaulted;” 
fendant p]eaded.that, he did not^tock which is remarked by Lord EllSnho- 
other^ise than with sheep on any of the rough C.J. in 6 East, 395. at^dis*in¬ 
days laid in the declaration, the plea guishihg the* case, 
was held^bad as tcndcrirg an immate- 
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Earl of 
Manches¬ 
ter V. 
Vale. 

Imparlance. 


Pica. 


As to tlio force 
and arms, and 
the tres; 
with sw 
defendai 
pleads r 
guilty, 

issue thereon. 


And as to the 
residue of the 
said trespass. 
Sir Ttiomas 
Bridges seised 
in fee of the 
manor of Wed- 
more ; 


C 25 ] 

and prescribes 
in Sir Tliomas 
Bridges for a 
right in com¬ 
mon in the 
locus in quo, 


as appurtenant 
to tlie said ina- 


the peace of our said lord the now king, and to the damage of 
the said Earl, Sir Lancelot^ and Carey^ of : and thereof 
they bring suit, &c. 

And now at this day, to wit, Friday next after the Morrow 
of the Holy Trinity in this same term, until which day the said 
William Vale had leave to imparl to the^ said bill, and then to 
answer, &c. before our lord the king at PVestminstcr, come as 
well the said Earl, Sir Lancelot^ and Carey^ by tl\,eir said attor¬ 
ney, as the said William by Francis Coks, his attorney. And 
the same William defends the force and injury when, &c. 
And as to coming with force arid arms, or whatever that is 
against the peace of our said lord the now king, and the eat¬ 
ing up, treading down, and consuming the said grass with the 
said swine, at the said time when, 8cc. and on the said divers 
other days and times, from the said 25th day of Septembei', in 
the year above-said, until the said 2d day of May thence next 
following, saith, that he is not thereof guilty, and of this he 
puts himself upon the country. And the said Earl, Sir //««- 
celotf and Carey thereof likewise, &c. And as to the residue 
of the said trespass above supposed to be done, he the said 
William saith, that the said Earl, S\r Lancelot, and Carey ought 
not to have or maintain their said actkin thereof against him, 
because he saith that long before the said time when, &c. and 
at the said time when, &c. and continually afterwards hitherto, 
one Sir Tliomas Bridges, knight, wjis and yet is seised of 
and in the manor of Wedmore, with the appurtenances, in the 
said county in his demesne as of fee; and that he the said 
Sir Thomas, and all those whose estate he now has, of and in 
the said manor, with the appurtenances, from time whereof 
the memory of man is not to the contrary, have hatl, and been, 
accustomed to have for themselves, their farmers and tenants 
of the said manor, with the appurtenances, common of pas¬ 
ture for all«nd all manner of their commonable cattle, levant 
and cdiichant withiii the said manor, in the said closes called 
Marine Moore and Yonder MrOre in every year, and at all times 
of the year, as to the said manor of Wedmore, with the appur¬ 
tenances belonging and appertaining. And the said Sir 77/o- 
mas, being so seised of and in the said manor, with the appur¬ 
tenances, he the said Sir Thomas, before the said time when, 


eonlinuoRcfo, and some of them are pro- trespasses only which’are capable of 
perf4hd the others not, after verdict the being continued, 7 Mod-. 152. 2 Ld. 
continuando shall be extended to those Raym. 823. 2 Salk. 639. 
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&c. to wit, on the 28th day of September, in the 17th year 
above-said, at the said parish of Westmark, in the said county, 
constituted and appointed him the said William to have the 
care of the cattle of the said Sir Thomas, which he, at any 
time from the said 28th day of September, in the 17th year 
above-said, until the said 2d day of Map, in the 18 th year 
above-said, should put ihto the said closes called Marke Moore 
and Yonder Moore, to use and take the said common of pasture 
there. And the said William further sajth, that at the said 
time when, &c. and on the said divers othef days and times 
in the said declaration above specified, there were divers com¬ 
monable cattle of him, the said Sir Thomas, in the said closes 
called Marke Moore>, and' Yonder Mooi'c, which said cattle he 
the same Sir Thomas caused to be put into the same closes, to 
eat up the grass there 'growing, using and perceiving his said 
common of pasture in the said closes ao as aforesaid belonging 
and appertaining to his said manor of Wedmore aforesaid: 
whereupon the said William, as the servant of the said Sir 
Thomas, and by his command, at tiie said^time when, &c. and 
on the said divers other days ati^ times, from the said time 
when, &c. unt^l the said 2d day «f Map, in the 18th year 
above-said, entered int^ the said closes called Marke Moore 
and Yonder Moore, to see the said cattl^ of the said Sir Thomas 
then, upon the occasion aforesaid, so as aforesaid being in the 
said closes eating upj using a^d taking his common aforesaid, 
lest any damage should at any time happen to (be said cattle; 
and the said William with his feet in^ walking trod down and 
consumed the said grass in th<^ said closes then g^rowing, as it 
was lawful for him to do : which said entering of him the said 
William into the said closes, for the cause aforesaid, and with 
his feet in walking, treading down and consuming the grass in 
the said closes, and consuming and eating up, with the said 
divers commonable cattle of the said Six Thomas Bridges, other 
the grass in the said closes, for the saiil tim3 in the said declar¬ 
ation above specified, using and*jperceiving his said common 
of pasture there, is the same residue of the said trespass, 
whereof the said Earl, Sir Lancelot, and Carep above thereof 
complain against him the said William : and this he is ready 
to verify. Wherefore he prays ju^gfiient if the said Earl, 
Sir Lancelot, and Carey ought to have or maintain their said 
action thereof against him, 8tc.* 

And for causes of demurrer in law upon that plea, they 
the said Earl, Sir Lancelot, and Carep, according to the form 
' .• ' D 3 


Earl of 
Manches¬ 
ter V . 
Vale. 

V„ —y — I f 
Sir Hiomos ap¬ 
pointed defend¬ 
ant to take care 
of liis cattle in 
the locus in 
quo. 

'ITierc were di¬ 
vers common¬ 
able cattle at 
the said time 
when, &c. in 
tlic locus in 
quo, &c. which 
Sir ThomM Iiad 
caused to be 
put there: 
whereupon de¬ 
fendant entered 
into the said 
locus in quo,&c. 
to see the said , 
cattle, lest any 
dianiagc should 
happen to them. 


which is the 
same residue of 
the trespass. 
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Causcadf 

Demuiw. 



J2G Earl of Manchester al. verstis Vale. 

« 

Earl of of the statute in such case lately made and provided, shew 
Manches* jjjg cQurt here these causes following: that is to say, 

Vale! uncertain, and wants form, &c. 

V .11 y ^ Joinder in demurrer.—But because the court of our said lord 
Continuances. |.jjg king, now here, is iiot yet advised of giving their judg¬ 
ment of and upon the premises, wliereof the said parties have 
Venire fodas pm themselves upon the judgment 'of the court, a day is 
Se'ksurasTo therefore given to the said parties, before our lord the king at 

aj«e8s the con- Westminster, until day next after ' to hear their 

ungent damages . Ai'i -ri-. n 

upon die dc- judgment of and upon tlie premises, for that the court ot our 

said lord the king, now here, is thereof not yet, &c. And a.s 
• See post, well to try * the said issue above joined between the said 
109. note ( 1 ). jg jjg jjjg counlvy, as ,to inquire what da¬ 

mages the said Earl, Lancelot^ and Carey have sustained on 
occasion of the said trespass, whereof the said parties have 
f 27 3 put themselves upon the judgment of the court, if it should 
happen that judgment shall be thereof given for the said Earl, 
Ijanceloty and Carey against the said William^ let a jury thereof 
come before our lorj,i the king at Westminster on the day 

next after and who neither, &c. to recognise, See. 

because as well, &c. Tho,same day is^given to the said parties 
there, &c. 


Case 5. The Earl of Manchester and others against Vale. 


If in trespass 
for breaking 
and entering 
plaintilf’s ciuse, 
and with cattle 
eating up his 
grass, the de¬ 
fendant pleads, 
u jlistilication, 
which is good as 
to tlic breaking 
iuid entering 
the close, but is 
bad as to the 
trespass witii 
Uic cattl^, the 
plea is bad for 
the whole. 


^ iTRESPASS. — The plaintiffs declare that the defendants 
on the 29tii of Scptemherflw the 17th year of the reign of 
the now king, broke the close of the plaintiffs, called Marking 
and Yonder Moores in the parish of Westmarlce, in the county 
of Somerset^ and the grass there with feet in walking trod 
down, and other the grass there with cattle, to wit, horses, 
oxen, cows, sw'iue, and sheep, eat up, with a continuando, 
&c. ‘The Hefenduiit as to the force and arms, and the tres¬ 
pass ''^th swine, pleads not^ guilty, and to the residue of the 
trespass, he pleads iit bar^ that Sir Thomas Bridges^ knight, 
was seised of the manor of Wedmorev/\\h the appurtenances in 
the said county, in his demesne as of fee, and prescribes in 
<-he said Sir Thomas for common in the place where, &c. for 
all his commonable cattle levant andjcouchant upon the said 


manor at every time of the i,’ear, as .appurtenant to the said 
manor. And further says,<. that the said Sir Thomas consti¬ 
tuted and appointed the defendant to take care of his cattle 
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put into the said close in which, &c. And he further says, Earl of 
that the said Sir Thomas caused to be put divers commonable Ranches 
cattle of the said Sir Thomas Bridges which at the time when, Vale! 
&c. were in the said place where, &c. Whereupon the de- V,. .■ y — 
fendant, as servant to the said Sir Thomas Bridges at tlie time 
when, See. entered into the said close in which, &c. to see the 
said cattle there, lest &rfy damage should happen to them; and 
in entering he trod down the grass there, which is the same 
residue of the trespass, and this, &c. Wherefore, &c. upon 
which the plaintiffs demurred in law. 

And it was objected on the part of the plaintiffs, that tlic 
defendant in his bar hath only said tliat the cattle were in the 
place where, &c. bijt not that he put them tliere. And it aj)- 
pears that the cattle were not the defendant’s own cattle, and 
therefore^ if he did not put them into the place where, &c* 
lie is not guilty: for a man cannot be guilty of trespass with 
cattle, unless they are his own cattle, or he actually put them ^ p^„j| |j 
into the place where, &c. And here the defendant has justi- and Eimott.' 
fied the trespass with cattle, and yet has not confessed it, nor t 

• 1 1 • 1 t r... . -Sponder. 

said any thing to such purpose. (1) Ihen the plea being bad [ 28 J 

in part, is bad for th^ whole, although he has justified some t, Ascue v. 

part well; for an entire plea cannot be good in part, and 

bad in another part, because such an entire plea is not divisi- Thomel v. 

ble. Cro. Eliz. 268. *■— SSl.f — 434.$ — Cro. Jac. 27. § (2). 


(1) See Hatue and Plannerf ante, 14. 
note (3), and the authorities there 
cited. Every plea in justification states, 
circumstances, which either excuse the 
fact complained of, or shew it to be 
lawful. From its nature, therefore, it 
must confess the fact, otherwise it is no 
justification^ but a denial of the fact, 
and amounts to the general issue. See 
3 Term Rep. 298. Taylor v. .Colg, 

1 Salk. 394. Hotter v.Busk, Garth. 380. 
S. C. by the name of Hattett v. Byrf. 
Willes’s Rep. 15. Itotoe v. Tutte. (c), 

(2) So in Norton v. Harvey^ cited in 

2 SauUd. SO. Webb v. Martin, 1 Lev. 
48. (d) So an entire replication, which 


is bad" in part, is bad for the whole. 
Trueman v. Hurst, 1 Term Rep. 40. 
Webhex v. Tivill, 2 Saund. 127. Upon 
the same principle of the plea being en¬ 
tire, and therefore not divisible, it is, 
that if two or more join in a defence 
which is a sufficient justification for 
one, but no justification for the others, 
the plea is bad as to all; for the court 
cannot sever it, and say that one is 
guilty and the others not, when they 
all put theinselve's upon the same terms. 
Str. 509. Philips v. Biron. Ibid. 994. 
Smith v. Boucher, Ibid. 1184. Mid¬ 
dleton ^ Price. 3 Term Rep. 376, 377. 
per Butter J. in Duffigld v. Scott, 


(c) And is therefore bad on special 
demurrer. 6 East, 583.' The king v. 
Johnson. ■' 

{d) A plea of set-off is an exception 


to this rule/ the different parts of such a 
plea being considered as different counts 
in the same declaration. 2 Black. 910. 
Dofuosland v. Thompson and others. 

D 4 
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Earl of Manchester aL versus Vale. 


Earl of 
Manches¬ 
ter V. 
Vale. 


— And of such opinion was all the court. (3) And judg¬ 
ment was given for the plaintiff. - Saunders of counsel with 
plaintiff. 

Note. — There was another fault in the plea, because it was 


(3) So 1 Lev. 4-8. JVebb v. Martin. 
Coivp. 133. Ridout v. Brough. Every 
plea must answer the w’hole declaration 
or count, (c) Co. Litt. 303. a. ,Cro. 
Eliz. 434. Ascue v. Sanderson. 2 Lilly 
Pr. Reg. 302. 5 Term Rep. Her- 
rics v. Jamieson. Yelv. 225. Netohall 
V. Bernard. S. C. 1 Buis. 116. Post, 
267. Osborne v. Rogers. But this dif¬ 
ference arises from the Jhrm of the plea, 
namely, if a plea begin with an answer 
to the 'lahole dedaration, but in truth 
the matter pleaded is only an answer 
to part, the whole plea is bad, and the 
plaintiff may demur. 1 Salk. 179. Weeks 
V. Peach. 1 Ed. Raym. 231. Truscott V. 
Carpenter. Gilb. Hist. C.B. 3 edit.157, 
158. 1 Str. 303. Woodivard v. Robinson. 


(e) Or rather all that it assumes in the 
introductory part to answer, and no 
more. Chitty on PI. vol. 1. p. .511. 

(f) 5 Taunt. 27. Bamafd v. Duthy. 
Post, 296. note 1. I Chitty’s Rep. 132. 
Wilcox V. Neuman. 

(g) But it has been decided that 
where a plea begins as an answer to 
part, and contains yi the body of it an 
answer to the whole, the plaintiff may 
demur. 2 Bos. & Pull. 427. Gray v. 
Pindar. It is observable^ however,* 
that in this last case tlicre was a pica of 
no}t assumpsit to the wJfoIe declaration ; 
so that the special plea which was de-<> 
puirrcd to could no]; operate as a dis¬ 
continuance. 

(A) But notwithstanding he has re¬ 
plied or demurred, the plaintiff mayi* at 
any time during the term of which the 
plea's pleaded, take judgment by nil 
dicil as to the part not answered. 1 Ld. 
Raym. 716. 1 Salk. 180. . 


2Roll. Abr.104. (N),pl. 1. {f) Butifa 
plea begin only as an answer to part, and 
is in truth but an answer to part; or 
though in law it is an answer to the whole, 
(g)it is adiscontinuance, and the plaintiff 
must not demur, but take his judgment 
for that as by nil dicit ; for if he de¬ 
murs or pleads over, the whole action 
is discontinued, f Rep. 62, a. Uerla~ 
kendena case and the authorities there 
cited. 1 Roll.. Abr. 487. pi. 10. 1 
„Salk. 179. Ibid. 180. Market v. 
Johnson. 1 Ld. Raym. 231. Ibid. 
716. Vincent v. Beston. 2 Ld. Raym. 
841. Peers v. Henriques. Gilb. Hist. 
C. B. 155. 158. 1 Str. 302. Woodward 
V. Robinson, {h) But thjs rule must be 
uiderstood with this jimitatimi, that 

In Willes, 480. Bullythorpe v. Tur¬ 
ner, Willes C.'J. says, that Herlakcn- 
den’a case is certainly not law, and cites 
Yelv, 38. Hughes v. Philips, and Cro. 
Jac. 27. Thornel v. Lassels, in support 
of his opinion. But the former of those 
cases does not apply, for there the de¬ 
fendant’s plea did profess to answer the 
whole declaration, and the ])laintlff de¬ 
murred, because an improper traverse 
was taken and had judgment: in the lat¬ 
ter, although the plea left part of the de- 
Olara’tion unanswered, and the plaintiff 
demurred for bliat, among other reasons, 
^ct l[hc question as to the demurrer 
operating as a discontinuance was not 
mooted. It seems, therefore, t^at the 
opinion of Willes C. J. is not well- 
founded, especially as the other cases 
cited in the above note, fully support 
IIerlal!enden*a'<iBse. That the plaintiff 
does not discontinue the action by re¬ 
plying to a plea which purports to an- 
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not averred that tlie cattle were levant and coucliant (4) — but 
this was not moved. 


2Ba 


the part of the declaration which is not 
answered by tlie plea is material, and* 
the gist of the action, for where, any 
thing is inserted in the ^declaration as 
matter of aggravation, the plea need not. 
answer or justify that, for the answering 
of that which is the gist of the action 
will cover the whole declaration. 3 Wils. 
20. Dye v. Leatherdale. 3, Term Rep. 
297. Taylor v. Cole, and Fisherwood 
v. Cannon, there citc^. (*) 

(4) And therefore bad upon °a ge¬ 
neral demurrer. So i^s 1 Lev. 196. 
Cheadle v. Miller. 1 Sid. 313. S. C. 
And so, I conceive, it still is, notwithv * 
standing the statute 4 Ann. c. 16. For 


the averment of levancy and couchancy 
is material and traversable. So is 6 
Mod. 115. Emerton v, Selby. 1 Burr. 
316' Robinson v. Raley. H. 10 Ann. 
C. B. Com. Dig. Pleader, 767. But 
the want of such averment is aided 
after verdict by the statute of jeofails, 
for it §hall be intended after verdict. 
1 Lev. 196. above cited. Sty. 428. 
Bronge v. Moore. 1 Vent. 34. Anon. 
1 Mod. 7. MeUer v. Staples. 1 Vent. 
165. by Twisden J. in Hoskins v. 
Robbins. Post, 227. Stennel v. Hogg, 
and 228. note (1). Cro. Eliz. 458. 
Corby son v. Pearson. Cro. Jac. 44. 
France v. Tringer. (k) The reason 


- j f- ’ j 

swer the whole declaration, but is in 
law no answer to part, and might tfiore- 
fore have been denourred to, b%c 
6 Taunt. 645. Everard v. Paterson. 

{i) 2 Wils. 313. Gates v. Bayley, 
2 Campb.175. Monfrivate v. Smith and 
another. ‘ * 

{k) These positions, viz. that Ibr want 
of an averment of the cattle being levant 
and couebant, a plea of common is bad* 
on general demurrer; and that t|te want 
of such averment is aided after ve^diet 
by the statute of jeofails ; cannot, it is 
apprehended, both stand good. The 
omission of a material and traversable 
averment may, indeed, be aided after 
verdict; but then it is at common*law^ 
where the fact omitted to be aver|;ed is 
a necessary part of the issue, whith is 
not the case here. See post. 228.*a. 
note. ,No cose can be put in which the 
statutes of jeofails have been held to aid 
the total omission of a material avert 
ment, except such as are expressly 
mentioned in the statutes^ amongfwhich 
this is not; indeed it has been recently 
held, in several cases, that such an 


ontission is not aided Sfter verdict. 
1 M, & S. 234* Jackson v. Pesked. 
3 M. & S. 110. Cook V. Cox. 4 B. & A. 
655. Butt V. Hotuard'. and in these 
^ cases no attempt was made to argue 
that the omission was aided by the 
statutes of jeofails. It is, however, per¬ 
fectly clear that the cases above cited 
by the learned serjeant establish the 
point, <hat the want of an averment of 
levancy and couchancy is aided after 
verdict by the statutes of jeofails, and 
the expression “ for it shall be intended" 
is frequently used; but, with submission, 
the reason is bad; it applies to omis¬ 
sions aided after verdict at common 
la\t>, which are raided by intendment: 
but it does not a[)piy to omissions aided 
by the statutes of jeofails, which do not 
operate by intcndi:gcnt, but by positivq 
enactment, that the omission of mat¬ 
ters of form, and certain specified mat- 
terS of substance, shall be aided. The 
truth seems to be discovered by an ex¬ 
pression used by the court in Cro .Eliz. 
458. Corbyson v. Pearson, “ yet now 
it shall be*taken to be good enough. 
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why it is necessary to aver, that the “ without number^* as contradistin' 


cattle were levant and couchant, is, 
because levancy and coucliancy is the 
measure of that kind of common which 
is claimed by the plea. 1 Saund. 352. 
Potter V. North. 2 Saund. 327. Hoskins 
V. Robbins. 5 Term Rep. 48. Scholes v. 
Hargreaves. Common appurtenah^' tq«! 
land is either, common without number,' 
as it is termed, or limited to a certain 
number of cattle. By common with¬ 
out number, is not meant common for 
any number of beasts, which the com¬ 
moner shall think fit to put into the 
common, but it is limited to his otvn 
commonable cattle levant and cduchant 
upon his lands ; (by which is to be un¬ 
derstood as many cattle as the land of 
the commoner can keep and maintain in 
the winter. 2 Brownl. Patrick v. Lowre. 
101. I Vent. 54. Leech v. JVildsJcp. 
5 Term Rep. 48. Scholes v. Har¬ 
greaves;) (I ) and as it is uncertain how 
many in number these may be, there 
being in some years mote than in 
others, it is therefore called common 


guished from common limited to a cer¬ 
tain number; but still it is a common 
certain in its nature. Therefore a plea, 
.prescribing for common appurtenant 
to land for commonable cattle, without 
, saying aiidcouchanty is bad. Post,. 
343i A/e/^or V. Spateman. 3Wils.274. 
Pdr.it'lhall be intended common with¬ 
out number, according to the import 
of the words, without any limitation 
whatsoever; for there is nothing to 
limit it when it is not said for cattle 
levant and tcouchant. 1 Roll. Abr. 
398.-pi. 3. Hard. 117, 118. Ckichlep's 
case; and see MeUor v. Spateman, post, 
346, note (1). 8 Term Rep. 396. 

j^enson v. Chester. From hence it fol¬ 
lows, that where the common is limited 
t5 a certain number, it is not necessary 
4.0 aver tliat mey were levant and cou- 
chant; 1 Roll. Abr. 401. pi. 3. Cro. 
J^c. 27. 2 Mpdt 185.1 Ld. Raym. 726. 
Richards v. Squibb; because, it is no 
prejudice to the owner of the soil, as 
the number is ascertained. 


and to be holpen by intendment, when 
it is said, that he put them in utendo 
communia sua prcedicta, that it was at 
such a time as the common is to be 
used, and with such beasts as are there 
to use the common.'* In other words, 
that the common allegation that the de¬ 
fendant put his said cattle into the said 
place in which, &c. to use his common 
there, even if the words “ being' his 
commoivible cattle, le«rant and couchant,. 
&c.” be omitted, shall be considered an 
averment, though an informal one, that 
the cattle were such as came within 


the prescription, i. e. levant and couch¬ 
ant. If this be a right view of the case, 
the omission will be strictly one which 
is aided by the statutes of jeofails, but 
it will not render the plea bad on gene¬ 
ral demurrer. If, however, there be 
no averment, that the cattle were put 
in to use the common, or to that eftect, 
it will follow that the plea will be bad 
both on general demurrer and in arrest 
of judgment or on error. 

^ {1) 1 Barn. & Aid. 706. Cheesman v. 
Hardham. 1 Selwyn’s Ni. Pri. 428. 
Rogers v. Benstead. 
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% 

ybrfaAirg,! TIE it remembered tlxit heretofore, to wit, in Samcprccc- 
towit. / Easter term Inst past, before our lord the Ent?i 65 !*b. 
king, at IVestminste}*, •came hy Emanuel Scorak 

his attorney, and brought inio ^iSve court of our said lord the ^ 
king, then there, his certain bill against* Trippet, Case upon an 

gentleman, one of the clerks of Sir itobert Henlep, knight, 
chief clerk of our said lord the king, assigned to inrol pleas 
in the court of our said ford the king, before the king himself, 
present here in court indiis proper person, of a plea of trespass 
upon the case niuf there are pledges for the prosecution, to 
wit, John Doe and Itxchard Roe ; which said bill follows in 
these words, to wit; Yor^ire^ to yit, John Rirks complains 
of Bw'remes Trippet^ gei^enfan, *bne of the clerks of Sir 
Robert Henley^ knight, cpief clerk' of our said lord the king, 
assigned to inrol ))lefdi iiif*Hhe sait}|pou(t of our said lord the, 
king, before the king himself^ j[)resent here in court in his 
proper person; for Ifcat whereas,fivers quarrels, discords and 
disputes had arisen, and were depending, between him the 
said John and the said Btarrawes ; and in order to make an 
end and final determination thereof, and of all other causes 
of action tlicn depending between them, as well the said John 
as the said Burrowes, on the 14fth day of April, in the year of 
our Lord 1666, at Doncaster, in the said county, submitted 
themselves to stand to the arbitration, order, and final judg¬ 
ment of one Francis Barker} indifferently elected an arbitrator 
between them, to arbitrate, order, and finally award, of, upon 
and concerning the premises. And the said after¬ 

wards, to wit, on the same day and year aforesaid at Doncaster 
aforesaid, in the said county, in consideration of the said sub¬ 
mission, and in consideration'that the* said John had then 
and there faithfully promised ^he said Burrowes to pay to the 
said Burr&wes 40/. of lawful mohey of England, whenever 
alter he should be thereto required by him the said Burrom's, 
if he the said John should not perl(>rm and fulfil all and singu- [ 29 3 
lar those things, which the said arbitrator should so arbitrate, 
order, and finally a^ard, on his part, to be performed and 
fulfilled, of and upon .the promises, undertook, and then and 
thefe faithfully promised the,said John, diat, if he the said 
Burrowes should not perform and fulfil all and singular those 
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things, which the snid arbitrator should arbitrate and adjudge^ 
on Iiis part to be performed and fulfilled, then he the said 
Burrffwes would well and truly pay and satisfy to the said 
John 40/. of lawful money of England, whefievo' ajtei' he shoidd 
be thereto required. And the said John in fact says, that tlie 
said arbitrator did take upon himself the trouble of arbitrat* 
ing, ordering, and awarding between iKem the said John and 
Burrmses, of and concerning the premises so as aforesaid sub¬ 
mitted to his awai*d, and afterwards, to wit, on the 21st day 
of the same month of April, in the said year of our Lord 
1666, at Doncaster aforesaid, in the said county, did arbitrate, 
order, and adjudge between them, in manner and form fol¬ 
lowing, that is to say; first, that the said J^urrensoes should pay 
to the said John the sum of lbs. fur and in consideration of 
certain damages, which the said John had sustained in an 
action of trespass and assault; and also 20s. more for the said 
John's having kept and depastured a certain horse of the said 
Burro'wes : and further, the said afbitrator did arbitrate, 
, order and award, thfvt th^ said B^rrdwes should pay to the 
said John another 10s. for the^said John's having kept certain 
beasts, and for keeping and applying n^ldicines to two young 
bullocks of the said Burrawes ; and also the further sum of 4/. 
towards his the said John Birks's costs expended in law about 
divers diiTerenccs had between them:' which said sums, 
amounting in the whole to 6/. the said arbitrator did arbitrate 
and award the said Burrowes to pay to the said John, upon 
the 23d day of the sanrie month of April, at the mansion- 
house of Henry Jenkinson, in the parish of Hansworth, in the 
said county of York and that, upon the receipt of the said 
6/., general releases under the hands and seals of them, anti 
each of them, should be mutually giVen and delivered from 
the beginning of the world until the said 23d day of Ajn-il, in 
the said year of our Lord 1666. And also that the said Bur- 
ro'iioes should delivei to the said Joh7i a certain fine con¬ 
cerning'and belonging to thei.said andonejb^n 

Mairiot, late of the [Jarish of Hansworth aforesaid, in the 
siiid ebunty. And also the said arbitrator, in order to make 
peace, and to determine the said t^sputes and differences, 
and out of regard to the' quiet of the said John and Burrowes, 
did further arbitrate, order, ^nd award, that the said John, 
from the date of the said releases., should cease and desist from 
all further prosecution at tlio general sessions of the peace 
against the said Burrowes. And the said Joh7i in fact says. 



Mich. 18 Car. II. Regis. 


f29a 


that although the said Jo/m did well and faithfully perform Biiiks v. 
and fulfil all and singular the premises specified in the above .Tnii’pgi.^ 
award, on the part of him the said JoAn to be performed and j- ^ 
fulfilled, according to the form and effect of the said award; 
yet the said JoAn in fact says, that the said Butrcmes hath not 
paid the said 6l, to the said John Bir/cs upon the said 23d day 
of Aprilj in the said year of our Lord 16()6, at or in the saitl 
mansion-house of him the said Uemy Jenkinsoti, or any 
where else, nor delivered the said fine to the said ac¬ 

cording to the form and effect of the said aw^d (although the 
said Burrowes afterwards,. to wit, on the 24th day of April, in 
the said year of our Lord 1666, at Doncaster aforesaid, was 
thereto required). •Nevertheless the said Burnmes, not re¬ 
garding his said promise and undertaking, in form aforesaid 
made, but contriving hnd fraudulently intending, in that bc- 
halfj craftil}' and subtily to deceive aad dcfrauil him the said 
John Bir/cs of the said 40/. hath not yet paid the same to the 
said Jo/in according to Hie said premise and undertaking, nor 
hath hitherto made the said Jo/m any saMsfaction for tiie same; 
wherefore the said Jo/in says, th'at he is injured and hath sus¬ 
tained damage Jx) the value of lOOi. and therefore he brings 
his suit, &c. 

And now at this day, to wit, on Tuesday next after three Imparlance, 
weeks of St. Michael, in this same term, to which day the 
said Bwrofwes had leave to in^parl to the said'bill, and then to 
answer, &c. before our lord the king at Westminster, come ns 
well the said John by his said attoriipy, as ^le said Burrtmes 
in his proper person; and the said Burronioes, defends the Plea, 
wrong and injury when, &c. and says, that the saidt/o^» Bir/cs 
ought not to have or maintain his said action thereof against 
him, because he says, that true it is that he the said But'rcmes 
and the said Jo/in Bh/cs did submit themselves to stand to the 
award, order, and final judgment of the said Francis Bar/cer, 
an arbitrator, between them indifferently'elected to arliitrate, 
order and finally award, of aUd concerning the prdlnises; 
and that he the said Burremes tli^rcupon undertook to per¬ 
form and fulfil all and every thing, which the said arbitrator 
should'adjudge and award on the part of him the said Bw'- 
rovoes to be performed and fulfilled)*as the said John ddlh 
above allege; but tho said Burremes further says^ that after 
the making of the said submission, and also after the said 
promise and. undertaking of him the said Burremes, and be¬ 
fore the said arbitrator made any award or fin.M judgment 
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Birks V. between him the said Burrmes and tlie said John Birkst to 
wit, on the 20th day of Api il, in the year of our Lord 1666, 
at Doncaster aforesaid, in the said county of York, the said 
JoJm was indebted to the said Bnrrorjoes in 4/. of lawful 
money of England, as well for fees by him the said John to 
the said ButTmves, as attoniey of and for him the said John, 
before and at that time due, owing and unpaid; as for divers 
sums of money before that time expended and 4id out by the 
said Burrmoes for the said John, at his instance and request: 

C 31 ] of which said debt of so as aforesaid due and owing to 
the said Burrowes by the said John .the said arbitrator after¬ 
wards, to wit, on the same day and year last aforesaid, at 
Doncaster aforesaid, had notipe. And 'the said Burrowes 
then and there made appear to the said arbitrator, that the 
said 4/. was justly owing to the said Burrowes, and ought to 
have been paid by the %aid»7oA7j; and he the said Butrowes 
then and there requested the said a^itrator to make an al¬ 
lowance for the same to ^he said Burrowes by the award 
of him the said arbitrator, to be made between him the said 
Burt'Oice^ and the said John^ " And the said Bu>;rowcs further 
says, that the said nrbitrat6r afterwardir, to wit, on the said 
21st day of April, in, the said year of our Lord at Doncaster 
aforesaid, made his said award between him the said Bumrwes 
and the said John, without taking, into his consideration, or 
making any, allowance to the sai<? Burrowes for his said debt 
of U. so being due and unpaid to the said Butrowes by tlie 
said John as aforesaid, notwithstanding the said notice and 
proof thereof so as aforesaid given, and made to the said 
arbitrator by the said Butrowes. And this he the said But'- 
rowes ls ready to verify: wherefore he prays judgment if the 
said John ought to have or maintain his said action upon the 
said written award, in manner and form aforesaid made, 

against him the said Burrowes, &c. 

. ♦' 

To ^His there was a demuri;pr and joinder in demurrer. 

I 

But because tlie court of our said lord the king, now here, 
is not yet advised of giving their judgment of and upon the 
premises, a day thereof is given to the said parties before our 
lord the king, at Westminster, until day next 

after to hear their judgment of and upon the 

premises, because the court of^our said lord the king, .now, 
here, is thereof not yet, &c. ' 
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A SSUMPSIT. The plaintifF declares, that there were 
clivers differences between the plaintiff and defendant; 
and for the determining thereofj they submitted themselves 
to the award of one •Barker, an arbitrator, indifferently 
chosen between them to arbitrate^ ordain, and finally adjudge 
of and upon the premises; and that the defendant, in con¬ 
sideration of the submission, and in consideration that the 
plaintiff had promised the said defendant to pay him 40^. 
whensoever he should be requested, if the plaintiff should 
not perform the a\^ard*to be made on his part, undertook 
and promised the plaintiff that’ if the defendant should not 
perform the award to be made on his part, then, the said de¬ 
fendant w'ould well and faithfully pay^O/. to the said plaintiff, 
•eoheii he should be thereunto requested. The plaintiff avers 
that the arbitrator made his 'award, and thereby awarded 
that the defendant should pay to* the pjaintiff 10s. in con¬ 
sideration of damages in an action of battery, and 20s. more 
for curing a horse, an^ 10s. more^or curing an ox,*and 4/. 
more for the pfaintiff’s expences in law, and that upon pay¬ 
ment of the said sums amounting to 6^. they should give to 
each other general* releases, and that the defendant should 
deliver a fine to the plaintiff. ^ And tlie plaintiff avers that the 
defendant hath not paid the 6/. nor delivered the fine accord¬ 
ing to the award; yet the said defendant not regarding 
his promise, but intending to defraud the plaintiff of the 
said 40/. had not paid the saitl 40/. to die plaintiff according 
to his promise, nor contented him for the same, and so con¬ 
cludes the action to his tftnnagc, &c. without alleging any de¬ 
mand of the 40/. — The defendant pleads in bar, that the 
plain till’was indebted to him being an‘attorney in 4/. for fees 
and expences, and before the making of the award he gave 
notice thereof to the arbitrator, ^nd offered to make it Appear 
to him, and prayed he would allow *it in his award ; but the 
arbitrator made his award without any allowance or consHder- 
ation had of the said 4/. notwithstanding such notice and proof* 
And this, &c. ‘Wherefore, &c. U^ibn <iwhich tlie plaintiff 
demurred in law. ^ ^ 

And it was argued by Lindsjy, of counsel with the plaintiff, 
that the plea was bad, because the submission was not con¬ 
ditional with an ita quod, &c.; for if it had been so, perhaps 


Case G. 

S.C. 2 Ki-b. 
126. 1 Sid. 
303. 

Assumpsit on a 
promise to pay 
a collateral sum 
on request, an 
actual request 
is necessary be¬ 
fore action 
brought, and 
the declaration 
must aver a 
special request. 
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the arbitrator could not make his award of part of the dif¬ 
ferences, if he, had notice of more, as Baspol^s case, 8 Co. 98. 
Cro. Jac. 355. * Dyet' 216. 21*2. But it appears by some of 
the said books, that if the submission be not conditional, then 
the arbitrators may mdke their award of parcel, although 
they have notice of more, and the award shall be good for 
such parcel. (1) But he said, that adiAitting the submission 
had been conditional with an ita qiiody yet this is a good 
award, for he hath,awarded general releases from,both par¬ 
ties ; and although the defendant had notified his debt to the 


I--------- ^ -,-_i- 

* 

(1) See also the same diversities in the awajrd be made of eome only, the 
1 Roll. Abr. 256. pi. 7, 8, 9.. Cro. award is'gopd^j[br no mere shall be 
Jac. 200. Middleton y.JVeeks. Cro. presumed tg^h^ye been made known to 
Eliz. 839. Risden v. Inglet. But these . the arbitrator^ if in fact other 
nice distinctions are now disregarded, causes of action in being were made 
courts of justice being at present more known to tlie arbitrator,- then such 
liberal in the construction of awards award would be bad, as well where the 
t’lian formerly. And therefore an award submission i^ conditional with an ita 
may be good, though made of less titan quod^ as where it is absolute. 1 Burr, 
is contained in the submission; as if 277'. Hatukins v. Colclough. 1 Bac. 
the submission be of all actions, tres- 4ibr. 141. (a) ^ ^ 

passes, demands, and controversies, and 


(n) If it appear on the face of the 
award that other matters were submitted 
besides those determined by the arbi¬ 
trator, the Court will not enforce per¬ 
formance of the award by attaUiment,' 
7 East, 81. Randall \. Randall,'hut will 
set the award aside. 2 B. Moore, 72.3. 
Winter v. Muntor. Secus, if the ob¬ 
jection do not appear on the facc^ of 
the award. 6 T. R. 161. Holland v. 
Brooks. Although it may^bc pleaded 
as a defence. 16 Eas^ 58. Mitchdl v. 
Stately I or shown fo evidence, if the 
award be given m evidence without be^ 
.ing pleaded. 8 East, 445. Ingram v. 
Milnes. In answer, it may be bhown 
that the arbitrator had no notice of the 
other makers, ifnd he may^be calie'd to 
prove this. '4 T. R. '1^,. Beeve v. 
Fanner. The award is bad. If made of 
matters not within the submission. 11 
East. 188. Fisher v. Phniley; but if 


part of the matters be within the sub¬ 
mission, and pare not, it is good for so 
much as is within .the submission. 
8 East, 445. Ingram v. Milnes. 

If all' matters in difference be referred, 
after' bn award made, in favour of one 
party, the other party cannot set off 
a claim which he has neglected to 
bring forward before the arbitrator, 
but is concluded by such award. 
15 .Ea§t, 213. Smith v. Johnson. In 
'any case where the submission is of ail 
controversies, until a particular day, and 
an award is made on a previous day, 
lihlcss it be shown specially to the court, 
tiuit a (lill'erence did arise betwe^en those 
duy.s, the award will not .be set aside. 
iCaldwcil on Arj^'tra.tion^ p. 102. citing 
Roi. Arbitration, M. 5. Cro. Eliz. 858. 
Bam'ts V. Greentoell. . Cro. Car. 216. 
Ward V. Uncom. 
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Arbitrator, yet the arbitrator was not bound to allow it, for Birks v. 
p^haps he did not deem it to be a just debt, and therefore , Trippet. 
did not allow it; and the arbitrator was the judge of it; and 
here he has given his judgment that the plaintiff should be re¬ 
leased by the defendant; and so he hds made his award thereof, 
and of all other differences whatsoever. And of such opinion 


was the court. « * • . 

Saundet'St of counsel with the defendant, said, that he would 
not maintain*the plea. But Jre took an objection to the de¬ 
claration, that the plaintiff in his declaration had not laid any 
request of the penalty of For the declaration isj that the 
defendant promised to pay 40^. request^ if-h?'did not 
perform the awardand the request is material; for be took 
a difference between a mere duly and a collateral sum. For 
where a mere duty is promised to be paid upon request; os if 
in consideration of all monies lent to the defendant 'he pro¬ 
mised to pay them, again upon request, no actual request is 
necessary, but the bringing of the action is a sufficient re¬ 
quest ; but otherwise it is upon a proinujp to pay a collateral 
sum upon request; tfor there an request ought to be made 
before the actiqn brought. Cfo. Jqf. las. Selman v. King 525. 
Hill V. Wade. 639. Waters v. Bridges. ^ Now'hfere the pro¬ 
mise of payment of the 40/. upon rcq\;e^t Is collateral, and is 
a penalty, and not.A precedent duty, and therefore there ought 
to have been a request beforp the jictiorf brought.* And so 
was the opinion of the whole court. And Tyoysden justice, 
interrupted Saunders, and said to him^ what mkes you labour 
so ? The court is of your opinion, and the. matter clear. And 
thereupon judgment was giveii for the defendant, that the 
plaintiff should take nothing by his bilf. (2) , 


Where a mere 
duty is promised 
to l/e paid upon 
request, there 
necids no actiinl 
request, but 
where a colta-. 
terul sum is 
promised to be 
paid upon re¬ 
quest, there 
must be an 
actual request. 


(2) So is Yelv. 66. The case of the arises until a request be made. The 
Innkeeper. 2 Bulst. 229. Harrison omission of averring a special request or 
v. Miiford. 3 Bulst. 298. ' Peclt v. notice, where by law they are necessary, 
Methold. S. C. Sir 'V^ill. Jones, 85. is matter of substance, *and may be 
Ibid. 56. Lffaoe v. Kirby. 2 Roll. 9ep., thken advantage of on a general demur- 
62, Hilt V. Wood. Latch, 209. Jllco^ rer, 5 Terra Rep:' 409. Bach v. Ovocn ; 
v. Ble^dd. 3 Leod.'73. Banks \. and is not aided aft^r verdict, 3 Bulst.* 
Thxuaites. Ibid. 200l Bstrigge v. Oxtfles. 299. Doug. 679* 3d edit. Rushton v. 
Cro. Car. 384. Vivian v. Shipping. *A^nqll ; and the general averment of 
For the request is parcel of the eonr* licet seepitis r^uisitus will not be suflici- 
tract, and must be proved, And no action ent., 1 Str. 88. WaUis v. Scott. • As 


£4] See BovadeU v. Pardons. ,10 East', , of assumpsit, in which there were sevc- 
359. contra. That case was an action rnl spVcia] counts. The hrst stated a 
VoL.J. • ' E 
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the bringing of an action is a sufficient 
request in all those coses where the cno* 
ney is due and payable immediately by 
the agreement, therefore a lender of the 
money after action brought is too late, 
&c.; and the plaintiff may reply that 
he sued out a writ, and no tender was 
made before that time, [c] For the de¬ 
fendant must be always ready to pay, 
and state that circumstance in hiS p^ea 
of tender. If the plaintiff can^ falsify 
the plea, he avoids it; as where the 
defendant has been at anytime requested 
to pay, either before or after the ten- 


promise by the defendant to deliver to 
the plaintiff certain hay, uohen he should 
be thereunto afterwards requested: and 
averred that the defendant did not deli¬ 
ver it, although he was requested by ipe 
plainti/f so to do, but that, on the con¬ 
trary, he afterwards sold and disposed 
of it to other persons, without the con¬ 
sent and against the 'will of the plain¬ 
tiff. The second count stated the same, 
promise, and averred fh'at the plaintiff 
did request the defendant to deHver the 
hay, yet that the defendant did not, 
although duly requested, deliver it. There 
were other similar counts. Aftef judg¬ 
ment by default, it was moved in arrest 
of final judgment, that the requests 
were bad, not being laid with time and 
place. But the Court held that tlic 
allegation in the first count, of the de¬ 
fendant’s selling and disposing of the 
hay, rendered it unnecessary to s'fate 
any reqiyest. (See lilso .5 B. & A. ,712. 
Aniory v. Broderick, I Dowl. & Ity. 
S61. S. C.) And that the want of time 
and place in the second count was mat¬ 
ter of special demurrer only. As tor 
coses where the bringing the action is 
a sufficient demand, see post, 2 Sound. 
63 b: 

. [f] But a replication that the plaintiff 
h^ before tender instructed his Uttor- 


Tripiiet. 

der, and neglected or refused so to do* 
that avoids ail tenders made both be¬ 
fore and after such request; and the 
plaintiff may state it in his replicaUon. 
•2 Salk. 622. Giles v. Hart. S. C. 
1 Ld. Raym. 254. Carth. 413. 12 Mod. 
152. 2 Salk. g^3. Sweatland v. Squire. 
S. C. 10 Mod. 81. 1 Lutw. 227. 

Johnson v. Mapletqft. , Willes’s Rep. 
632. Haldenby v. Take. 8 Term Rep. 
629. Briggf v. Calverly. See also 
10 East, 168. Hume v. Peploe. 
Formerly pleas of tender were consi¬ 
dered in the fight of dilatory pleas, and 


ney to sue out^ writ, and that the at¬ 
torney had before tender applied for 
such writ, which was afterwards sued 
out, is not good. 8 Term Rep. 629. 
Briggs V. Calverly. 5 Taunt. 307. 
Moffat V. Parsons. 1 Marsh. 55. S. C. 

[d] In v/hich case it was held that the 
acceptor of a hill of exchange, having 
dishonored it when due, cannot plead 
a subsequent tender of the amount, 
charges, pnd interest, before action 
brought A plea of tender is applica¬ 
ble only to cases where the party plead¬ 
ing it has never been guilty of any 
* breach of his contract. Per Lord EUen- 
borongh C. J., S. C. Such a plea was, 
however, pleaded in 5 B. & A. 630. 
Rivers v. Griffiths ; and no objection was 
made to it. But the drawer or indorser 
of a bill of exchange may plead a tender 
raad^e within a reasonable time after 
fiotice of dishonour. 5 Taunt. 240. 
Walfier v. Barnes, i Marsh. 36. S. C. 
In Rivers v. Griffiths the plaintiff re- 
pfled a previous demand of the sum 
tendered, on which the defendant took 
issue, end on the trial it was held by 
•Abbfitt C. J., and confirmed afterwards 
b^ the Court, that proof of a demand 
of a larger sbm did not support this 
issue; a demand of -the precise sum 
tendered must be proved. 
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ponstrued widi the same strictness. 
Therefore it was held^ that a tender 
must be pleaded within four days, and 
cannot be pleaded after a general im¬ 
parlance. But of late years this strict-* 
ness has been relaxed; and the rule now 
is, that a tender need,ijot be pleaded 
within four days; may be after an im¬ 
parlance ; is ai\ issuable plea within the 
terms of pleading i suably under a 
judge’s order; and is in short looked 
upon as a fair and honest, plea to the 
merits of the action. 1 Burr. 59. KieU 
toick V. Maidman^ 1 H.* Black. 369. 
Noone v. Smith. 2 i?aund. 2 a. fn the 
notes. The action of gssumpsit being 
to recover damages against the defend¬ 
ant for the iion-pcrformancc of his pro¬ 
mise, a tender cannot in this action be 
pleaded in bar of the damages, Ijor 
that would be to preclude the plaintiff 
from recovering his debt, which cdhpot 
be, for the debtor must npvertheless pe^ 
the debt. Therefore the form of the 
plea in that case is to confess the da- 
mages due, and briog the money into 
court, and pray judgn\cnt further da¬ 
mages, such ns interest and thc^osts of 

[e] So the person pleading a tender . 
must prove an actual offer of the money 
produced, or that the production was 
dispensed with by the creditor. 10 East, 
101. Thomas V. Evans. 2M. & S. 86, 
Read v. Goldring. 5 Taunt. 307. 
Moffat V. Parsons. I Marsh. 55. S.C. 
In this last case it was held, that 
tender made to an agent authorized 
to receive the money is a good teVler. 
to the principal. See also 1 Campb. 
477. Goodland v. Blemth. S. P. The 
bank restriction acts did not make bank 
notes a legal tender. 2 Bos. & Pull. 526. 
Grighy y. Oakes. But {^tender in bank 
notes is good if not objected to^t the 
time «n that dccount. .3 T. R. 554. 
Wright V. Read, per BuUer J. 5o, a 
tender in country bank notes. ' See 
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bringing the action. But in debt, os 
the judgment is to recover the debt, and 
damages are merely ancillary, being only 
for the detention and delay of the debt, 
the proper form is to plead a tender in 
bar of the damages; but still the tender 
is no bar to the action in debt any 
more than in assumpsit. 2 Salk. 623. 
Giles y. Hartis. 1 Ld. Raym. 254. 
12*Mod. 152,153. In this plea it is not 
suflicieot to state that the defendant is, 
and altoays has been, ready to pay, but 
he must also say that he tendered and 
offered to pay. 2 Wils. 74. French v. 
JVatson. [«J An idea seemed once to 
prevail, that if the plaintiff did not ad¬ 
mit the tender, he could not take the 
money out of court. 2 Ld. Raym. 774. 
Burton V. Souter. 1 Ld. Raym. 643. 
Home V. Lewin. But in the case df 
LfkGreia v. Cook, 1 Bos. & Pull. Rep. 
332., where the plaintiff replied an 
original, and took the money out of 
court, it was held that the plaintiff 
might do so. [f] Indeed if the plaintiff 
'permit the money to remain in court, 
and a verdict pass for the defendant, 
the court will lay hold of it to secure 

Lockyef v. Jones. Peake’S Ni. Pri. Cases, 
239. note, .and the other cases in the 
same note. Tender of a larger sum 
demanding change isnotgood. 3 Carapb. 
70. Batterbce v. Ddvis. 6 Taunt. 336. 
Robinson v. Cooke. Nor when a re¬ 
ceipt in full is demanded. Peake’s Ni. 
Pri..Cases, 238. Cole v. Blake. 5 Esp. 
48. Glascott v. Day. 2 Camb. 21. 
Huxham v. Smith. • 

[y] Where in an action of debt for 
double value, with *a second count for* 
the single rent, the defendant pleaded 
tender to the seconds count, and the 
plaintiff took the money out of court, 
it was held Cliat he might still progecil 
on the 6rst count. 10 East, 48. Ryal 
V. Riqh. 
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the defendant’s costs. lg\ Lord IloU plea of tender. 3 Wils. 145. Dovi- 
is said’to have been of opinion, that a gall w. Bowman. 4 Term Rep. 194. 
tender could not be pleaded to a count Maclellan vt Howard, [tj If the de> 
upon a quantum meruit. 1 Ld. Kaym. fendant has never had an opportunity 
255. Giles v. Hartis. But the con* *to make a tender, or has neglected to 
trary has been since settled upon de> make one, he may however relieve him* 
murrer. 1 Str. 576. Johnson v. Lan* self by paying llie debt into court after 
caster. [A] A tender may also be the action brought, together with the 
pleaded to the whole declaration,tljough costs of the action up tc that time. [A j 
the usual practice was to plead it t6 a And in case the plaintiff refuses to ac- 
particular count only, if thei \2 were cept the money, he proceeds at his 
more than one in the declaration. But peril, insomuch that if, at the trial, he 
the defendant will not be permitted to be nonsuited, or the jury shall not give 
plead double, first, non*assumpsit to him a sum exceeding the money paid 
the whole declaration, and secondly, a into court, he will be obliged to pay 

— — - . -- • 

[^] “ After a plea of tender it is said 10 East, 525. Canmack v. Gregory. 
that the plaintiff cannot be nonsuited, 13 East, 90. Rouveroy v. Alejson. 
but it is the practice to nonsuit him if 1 Brod. & Bing. 66. Butler v. Brown. 
h*e cannot make out his case after pay- For the word “ recover” in the statute, 
ing money into court.” Tidd. 895. 6^6. means a recovery by judgment; and 
And sec 1 Carapb. 327* Harding v. the Form of the rule ties the defendant 
Spicer^ and the learned note of the tf payment of costs. ^ But where an 
reporter there. attorney brings an action for his bill, 

[A] Tender may be pleaded in* an and arrests the defendant for more than 
action of covenant for payment of rent, is found to be due on taxation without 
.7 Taunt. 486. .Tohnson v. Clay. 1 B. probable cause, the case is within the 
Moore, 200. S. C. And a replication statute, and if it were not, the court, in 
of a subsequent demand is not proved the exercise of its summary jurisdiction 
by the mere fact of bringing the action. > over its own officers, would enforce the 
Ibid. . paymentof the defendant's costs. 5 B.& 

fi] Nor a tender and alien enemy. A. 661. Robinson v.Klsam. So, where 
10 East, 326. Sh(\pibeck v. De la Cour. a verdict was taken subject to a refer- 
Nor non est factum and a tender. 5 T. ence, and the arbitrator awarded a less 
R. 97. Jenkins v. Edwards. 4 Taunt, sum than that for which the defendant 
459. Orgill v. Kempskead. was arrested, the case was held to be 

[A] Thestat. 43 Geo. 3. c. l6. s. 3., .within the statute. Neale v. Porter. 
which gives the defendant costs, where K. B. T. 44 Geo. 3. M. S. Tidd. 998. 
the plaintiff arrests him without proba- .-Sco also 1 B. Moore, 92. Silversides v. 
^ble cause for a greater sum than is Powley. 1 B. & B. 278. Payne v. 
afterwards recoveredy does not apply to Acton. The defendant’s paying money 
cases where the defendant pays money into court does not preclude him from 
into court, whiah the plaintiff takes out ^entering a suggestion on the roll, to 
and abandons any further demand, dejftive the plpintiff of his costs under 
although the sum paid in" be less than stat. 39&40G. 3. c. 104. s. 12. (Lon- 
that for which the defendant was arrest- don Court of Requests Act.) . .5 M. 
ed. 1 Smith, 428. Clarke v. pisher. dr 196. Jordan v. Strong, 

2 Smith, 667. Linthwnite v. Billings. 
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the costs of the action t though he Is 
still entitled to take the money out of 
court as well in this case, as on a plea 
of tender; for the defendant in both 
cases admits, that the plaintiff has a^ 
cause of action to the amount of the 
money tendered or paid into court. 

2 Salk. 597. Elliot v. Cdlfbtv. Ibid. 596. 
Greggs case, [/j 5 Burr. 2639. Bur- 

rough V. Skiitner. 2 Term. Rep. 6+8. 
Malcolm V. FuUarton, per Duller jus¬ 
tice. 1 Terra. Rep. 465. Cox v. Parry, 

2 Str. 1027. Cox r. Robeson, S. C. 
Cas. Temp. Hard. 206., Sec 2 H. 
Black. .374. GuHeridge v. ^mith. 

2 Term Rep. 275. Watkins v. Towers. 
Peake’s Cases Nisi Pritfs, 15. 2 East, 
128. Yate v. WiUan. I Bos. & Pull.* 
264. Ribbons v. Crickett. 6 East, 
sot. Clarke v. Grey. —The practice of 
paying money into court is not of Idng 
standing. The first motion of tlt^ kind 
was made by •Serjeant Levinz in *1116 
reign of Charles the •Second, wlAn 
Kelynge was chief justice of the K. B. 

1 Ld. Rayni. 255. Giles v. Ilartis. , 

2 Str. 78". While v. Woodhoute. So 
with respect to the idiinner of jpleadmg 
the statute (^limitations, there is this dif¬ 
ference to be observed. Where iIktu 


[/j Wiiere it was held that in an ac¬ 
tion by an administrator, the defendant 
cannot bring money into court; because 
by law an administrator is not liable to 
cosLs. But see 2 Str. 796. Crutchfield 
V. Scott, contra ; where it was held that 
he might, and that the effect would lx.*, 
not to make the executor pay, biy: only 
to lose the subsequent costs in the Iwcitt 
of his failing to recover beyond the 
sum paid into court. The general rule 
Is, that money may be paid into court, ^ 
where the action is brought for .a 
sum certain or capable of being ascer¬ 
tained by contputation ;■ but n9t in an 
action for general damages. ^Burr. 
1120. Hallettw.E.I.Company. ST.R.47. 


is a precedent debt or duty, and the 
consideration ia exeeutedf as in asspmpsit 
for money lent, goods sold and Sliver¬ 
ed, and the like, the manner of pleading 
the statute is, that the defendant did 
not promise within six years, because 
the debt and promise existed at the 
same instant, and tj»e statute begins to 
run from that time; but where the 
promise is to pay a collateral sura, or to 
dd a colliSteral thing upon request, so 
that the request is parcel of the agree¬ 
ment, the plea is not that he did not 
promise within six years. For though 
the promise were'made.upwards of six 
years before the commencemeht of'the 
action, still the cause of action may 
have accrued'within that time, and the 
pica of the statute would be no bar, 

and consequently be-bad. But if the 
cause of action really accrued upwards 
oV six years before tlie action brought, 
then the form .of the plea would be, 
that the cause of action did not accrue 
xoithin six yearst &c. Sir Will. Jones, 
191-. Shut/ord V. Percowe. S. C. Cro. 
Car. 139. Godb. 137. Sir. Will. Jones, 
3'29. • Peeke v. Ambler. 1 Lev. 48. 
Webb V. Mdrlin. 1 Mod. 89. Buckler 
v. Moore. 3 Burr. 1281. So in every 

Saltv. Salt. For instances of the appli¬ 
cation of the rule, seeTidd.640. etser/. 
and also for cases sjjecially provided f«)r 
by acts of parliament. As to a plea of 
tender or payment of money into court, 

' admitting the cause of action, see Tidd, 
ibid., and the cases there cited. 1 Phill. 
Evid. 185. etseq^ and see 3 Taunt. 162. 
Waldr<tn v. Coombe; arul 1 Barn, d: 
Cress. 3. Dyerw.Asj^ton, in which last case , 
it was said per curiam, “ The effect of 
“ all the cases upon this subject is, that 
“ ^payment of money 4nto court admits 
“ every thing which the plaintiff would 
“ be obliged to prove, in order lo,reco- 
“ ver that money.” 

• * 
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case, where the consideration of the &c. 2 Salk. 422. Gould v. Johnson, 
promise is executory, the plea must say, S. C. 2 Ld. Raynr. 838. f m] 
that the cause of action did not accrue, 


[»i] And that form of pleading is pre¬ 
ferable, being applicable to ali cases. 
16 Easti 421. Leaper v. Tattony per 


FAlenborough C. J. 


Lord 

2 Saund. 63 b. in notes 


And see 


c V 
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Jones v. 
Pope. 


C% <)/■ Jiriitif/, 
to wit. 


Dcrlnratioii in 
debt on cscapoi 


* Jones ver'sus Pope. 

« 

Trin. 18 Car. II. Regis. Roll. 213. 

'»\"OE it remembered that herctolbre, to wit, iw 
the term of St. Michael last past, before 
our lord the king, at the city of OxJ'tmly in the county of Oar- 
fardy came Hichard Jones, esq. by ,Toihn Savage, his attorney, 
:md brought into the court of our said lord the king, then 
there, his certain bill against John Pope, late one of the sheriffs 
of the said city of in,the custody of the marshal, &c. 

of a plea of debt; and therd are pledges of prosecution, to wit, 
John Doe and Hichard ItSe, which said bill follows in these 
words, to wit: City of Bristol, to wit, Hichard Jones, esq. 
complains oiJohnPopt, late one of the sheriffs of the said 
city of Bristol, being in the custody* of tho marshal of the mar- 
shalsca of our lord the king, before the king himself, of a plea 
that he render to him 1007/. Os. 6d. of lawful money of Bng^ 
riaintiffsned land, which heovres to, ahd unjustly detains from, him; for that 
whereas the feaid Hichard Joncs^ on the 1.5th day of Jtme, in 
far. against one the year of our lord 1654, prosecutcil out of the court of the 
’ late Oliver, pretended Protector of Bngland, before the pre¬ 

tended Protector himselfi in the then upper bench, (the same 
court then being at Westminster, in the county of Middlesex), 
a certain writ* of .the sivid ‘[iretended Protector of testatum 
capia&fid satisfaciendum, directetl to the then sheriffs of the city 
of Bristol, reciting thjit whereas he had lately commanded his 
sheriff of Gloucestershire, ‘that he should take Fabian Hill, 
otherwise called Fabian Hill of the city of Bristol mercer, if he 
should be foinul in his bailiwick, and him should safely keep, 
so that he should have his ibody before the said pretended 
Protector in the then upper bepch at Westminster, on Tuesday 
next after three weeks of the Holij Trinity, to satisfy the said 
Hichard Jones cJ the said 1000/. debt, and also of tlie said 


* Sec post, 
38. 

directed to tlie 
'sherifl's of'Jl. 
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7/. Of. 6d. for his damages, which he had sustained as well 
on occasion of the detention of that debt, as for his costs 
and charges by him about his suit in that behalf expended, 
whereof the said Fabian Hill was convicted, as by the record 
thereof in the same court did more fully appear: and his said 
sheriff of Gloucestershire on that day returned, that the said Fa¬ 
bian was not found in*bis bailiwick; whereupon, on the behalf 
of the said Richard^ it was sufficiently testified in the said 
court that the said Fabian did lurk and run up and down in 
the county of die city of Bristol; and therefore the said pre¬ 
tended Protector commanded the then sheriffs of the said city 
of Bristol, that they should take the said Fabian if he should 
be found in dieir Jbailhvick, and should safely keep him, so 
that they should have liis body before the pretended Protector 
in the upper bench affiresaid, at Westminster, on Saturday next 
after one month of St. Michael, to satisfy the said Richard of 
the debt and damages Aforesaid; by virtue of which said writ, 
the said John Pope and one Thomas Bidl, then being sheriffs of sheriifs of li< 
the said city, afterwards, to wit, "on the 10th day of Ai^ust, in anj* 

the year aforesaid, at the city of Bristol aforesaid, took .and ar- imd him in 
rested the said Fabian Hill in execution for the debt and da- 
mages aforesaid, and him the said Fabian Hill then and 
there had and detained in prison there in their custody in 
execution for the said debt and dam'nges, until they the said 
John Pope and Thomas Bull afterwards, to vit, on the 1st day 
of September, in the year albresaid, (the said John Pope and 
Thomas Bull then and there being sheriffs of *the said city), at 
the said city of Bristol, in the county of the’said city, without nntil tiioy vo- 
the leave and against the wiW of the said RichaJd Jones, voltm- luntefjiy 

•7 / \ V , , . 1 7 . T ».17 1 mitted him to 

lartfy{\) permitted the said Jabian Hill to escape, and go at escape. 


Jones v. 
Pope. 
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Defendant and 
one T. B. heimr 


(1) The word voluntarily, though 
generally used in .the declaration in an 
action for a voluntary escape, is li^ld 
to be superfluous, and not necessary to 
the action. The proper place id%to set 
it forth in the replication; therc(pre, 
under a declaration or count, alleging 
the escape to be voluntary, the plaintilT 
is at liberty to give a negligent escape iif 
evidence; and the defendant may plead 
thereto that he took the prisoner on a 
fresh pursuit*, without traversing the 
voluntary Escape. And if thS truth 


were, that the defendant did retake 
him on fresh pursuit, he is now bound 
to pjead it, and cannot give it in evi¬ 
dence on 7til debet. For by the statute 
8 & 9 Will. 3. S. 27. s. 6. no retaking 
on fresh pursuit shall be given in evi¬ 
dence, on the trial of any issue in an/ 
action of escape, unless the same be 
specially pleaded; npr shall any special 
plea be allowed without an oath by the 
defendant^ that the prisoner escaped 
without his knowledge; LatcH, 200, 
201. Harvey V. Sir G. Reynold; 1 Vent. 
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Jones v. 
Pope. 


T.B. died. 


largo wherever he would, the said Richard Jones then and yet 
still not being satisfied of the said debt and damages. And 
the said Richard Jones in fact says, that the said Thomas Bull 
oiler wards, to wit, on tlie 10 th day of April, in the 16th year 


‘ill, 217* Sir Ralph Bovy's case; 
2 Term Rep. 126. Bonajbus v. Walker;, 
notwithstanding it seems to be holden 
in Cro. Jac. C57. Whiting v. Reynel,, 
that a traverse of the voluntary escape 
is necessary. Debt lies by the statute 

1 Ric. 2. c. 12. as well, where the es¬ 
cape is negligent, as where it is volun¬ 
tary. 2 Str. 873. Slonehousc v. Mullins. 

2 H. Black. 108, 112, 113. Alsept v. 
Kyles. If the shcrih', &c. where the 
escape is a ncgUi^cnt one, retake upon 
fresh pursuit before .an action is brought 
for the escape, he shall be excused. 

3 Rep. .*>2. b. Ridgcway*s case. S. C. 

Moor. 660. Sir W. Jone.«!, 14.5. Ilarvfij/ 
V. Reyncll. 1 Roil. Abr. 808. (e) pi. 1. 
1 Sid. 3.30. Allanson v'Butler. But it 
is otherwise, if the action is brought 
before the retaking. 1 Roll. Abr. 808. 
pi. 2. Sir W. Jones, 14.5. But if it be 
a voluntary escape, the shcrift’ cannot 
retake him; and is subjeet fo an action 
for a false imprisonment, if he does. 
1 Sid. 330. 1 Show. 174. Busfon v. 
Home. Barn. .373. S. ('. Viii. Abr. 
Jiseape, 93. pi. 7. 5 Term Rep. 2.5. 

Atkinson v. Jameson. The plaintiff, 
liowever, in both ca'Ses, may retake him 
by a new capias ad snli,^ncicndum. 
1 Sid. 330. 1 Show. 177. Buxton v. 
Home. 1 Vent. 4. y/wow. , Ibid. 269. 
James v. Peirce. 1 Lev. 211. Allanson 
V. Butler. J2 Mod. 136? Basset v. Salter. 
Sir T. Jones, 21. Allen v. Vinter. Of, 

' he may have an action of debt, or a 
.\cire facias, against the defendant upon 
the former judgment. 1 Vent. 260. 
Sir T. Jones, 21. 2 Lutw. 1264 — 

t 

[r/] III, this case it was held, that 
where the plaintiff had dibcharged out of 


1266. Sudall v. Wytham. And now, 
by the above ft^tute 8 & 9 W. 3. c. 27* 
s. 7. if any prisoner in execution shall 
shall' escape by any ways or means 
howsoever, the plaintiff may retake him 
by a new capias, or capias ad satiffaci- 
endum, or spe forth any other kind of 
execution on the judgment, as if he had 
never been in execution. So if the 
prisoner returns to prison after a volun« 
tary escape, the,pluintift’may admit him 
to be in execution ; and, if he be turned 
'over to the new sheriff, &c. and after¬ 
wards escape, may bring an action 
ags^inst the new' sheriff for the escape. 
1 Vent. 260. James v. Peirce; in which 
IIob.‘202. Sheriff of Kssex’a case, to the 

t 

co^itrary, is den\pd. 2 Lev. 109. Lcnthal 
v.Lenthal. Ibid. 132. James r. Peirce. 
— But if the prisoner be permitted to 
‘ go out of prison with the consent of the 
plaintiff*, neither the sheriff, nor the 
plaintiff* t>an afterwards retake him, for 
he is thereby discharged from the judg- 
pient. Therefore, if debt, or a scire 
facias, be afterwards brought upon the 
judgment, or if it be pleaded as a sub¬ 
sisting debt, the defendant may plead 
that he was discharged out of custody 
by the plaintitt*’8 consent. Or if he be 
afterwards taken in execution, the court 
wHl upon motion set aside the execu¬ 
tion, and discharge him out of custody. 
l^SheVv. 177. Buxton v. Home. 2 Mod. 
13{?. Basset v. Salter. 4 Burr. 2482. 
Vigers v. Aldrich. 1 Term Hep. 557. 
Jacques v. Withrj. 6 Term Rep. .525, 
' 526. Clark v. Clement, [n] 1 Bosan. & 
Bull.*Rep. 212, Da Costa v, Davis. 


eustofy one defendant taken on a joint 
ca. sa. upon an uiidcrtaking ‘to render 
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of the reign of our said lord the now king, at the said city of Jones v. 
Bristol^ in the county of the said city, died; whereby an action , 
has accrued to the said Bichard Jones to demand and have of ureacii. 
and from the said John Pope the said 1007^. Os. 6d., yet the 


And an agreement by the defendant, 
on his being discharged out of custody 
with the plaintiiF’s consent, that the 
judgment should be revived, is held to 
he void. Barnes, 205. Thompson v. 
Bristoto. But it is said, that the plain¬ 
tiff’s consent must be previous to the 
escape, for a subsequent assent by him 
is no bar to debt, or a fcire Jacias, upon 
the judgment. 1 Salk. 271. Scott v. 
Peacock. It has been, held, that in 
ca^e of a negligent escape, a voluntary 
return of the prisoner into prison before 
action brought is tantamount to a re¬ 
taking on fresh pursuit. Com. Rep. 554-. 


himself on a gii^n day, if he did not*in 
the mean time jfby the debt; he coulA 
not afterwards take the other defend¬ 
ant, or retake the defendant who had 
been discharged- But the .discharge 
must be by consent of the plain(jfF; for 
where two defendants were in custody, 
and one of them was discharged under 
an insolvent act, the other was held not 
to be entitled to his discharge, S East, 
14-7. Nadin v. Battle. Neither after dis¬ 
charging the defendant out of custody 
under a ca. sa. on an undertaking to 
pay at a future day, can the plaintiff, in 
the event of his failing to pay, sue.out 
0 . fieri facias. 7 T. R. 420. Tannery'. 
Hague. Nor take him again on ase^nd 
ca. sa. even if it were expressly agreed' 
that he should be at liberty to do so. 
2 East, 243. Blackburn v. Stupart. 

[5] But the plea must show a deten¬ 
tion of the prisoner down to the c^m-* 
mencement of the actmn, or a legal 
discharge from «uch detehtion. 1 Bos. 
tS: Pull. 413. Griffiths y.F.yles. 11 East, 
10b. Chambers v. Jones. 


Chambers y.Gambier. 2 Term Rep. 129. 
Bonqfous v. Walker. 2 Black. 1050. [5] 
With respect to what shall constitute 
an escape, it has been adjudged that if 
a person taken in execution is at large 
for ever.so short a time, us well before 
as after the return of the writ, it is an 
escape, [c] But in arrest upon mesne 
process [rf], it is sufficient if the sheriff 
brings in the body on the day of the 
return; and therefore, in actions for 
^escape on process of execution, the 
form is “ ad largum ire permisit," but on 
mesne process *• ad largum ire permisity 
“ et non comperuit ad diem." 2 Black! 

*» 

[c] Even if he be in company with 
and under the controul of a follower of 
the.shcrifrs officer, before he be taken 
to prison. 1 Bos. & Puli. 24. Benton 
V. Sutton. But it is no escape, if the 
prisoner' be taken to a lock-up house. 
4Taunt.j}08. Houlditch v. Birch. If 
the sheriff discharge a prisoner taken on 
a ca. sa* on payment of debt and costs, 
he is liable Vor an escape ; at all events, 
unless he immediately pay over the 
money to the plaintiff'. 14 East, 
Slackjord v. Austen. So where he dis¬ 
charges the defendant a bankrupt, on 
production of his certificate. 4 Taunt. 
631.* Sherwood y.‘Benson. And in ge¬ 
neral, every csciftiu which (joes not 
arise from the act of (iod, or the king’s 
enemies, is, in construction of law, a. 
negligent escape. 2 II. Bl. 108. Al- 
«ept V. Fh/les. 4 T. R. 789. ICiliot v. 
Dale of Norfolk. 

[(/] An ai^achment for non-payment 
of money is considered as mesne pnfCess 
within this rule. 2 B. iS: A. .!)6. Lewis 
v. Moreland. 
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said John Pope (although often required) has not yet paid the 
said 100*1 1. Os. 6d. to the said Richard Jones, but to pay the 
same to him has hitherto altogether refused, and still refuses; 
to the damage of the said Richard of 40/. And therefore be 
brings suit, &c. 

And now at this day, to wit, Friday next after the morrow 
of the Holy Trinity in this same tefrfi, until which day the 
said John Pope had leave to imparl to the said bill, and then 
to answer. See. (before which day tlie said plaint was adjourned, 
by the writ of our lord the king of commmi adjournment 
before our said lortl the king, to Westminster aforesaid, in the 
county of Middlesex), before our said lord the king at West- 

1049,1050./fawAwsv. P/ower. 2 Bos. Pull.'225. Webh'i. Mattheim.[e~\ And 
& Pull. 35. Pariente v. Plumbtrce, Ibid, if the officer be obliged to pay the cre> 
246. AUingham v. Flower. 2 Saund., ditor himself, he cannot recover back 
61 c. n. 4. And therefore if the sheriff, the money from the debtor. 8 East, 171 
without the plaintiff’s consent, suffer a Pitcher v. Bailey. Indeed this case 
person arrested upon mesne process to differs from the voluntary escape of a 
go at large, upon an undertaking^ to person in execution in this respect, that 
appear, instead of taking a bail bond, here the sheriff may retake him before 
and bail above is not duly put in, it is an the return oft the writ, without being 
escape: .and the court will not relieve ' liable to an action for false imprison- 
thc sheriff by permitting him to put in ment. 2 Term Rep. 172, 176, 177* 
and justify bail afterwards. 7 Term. Atkinson v. Malicson. [_/] 
llcp. 109. Fuller v. Prest. 1 Bosan. Sc 

m 

[e] 2 Smith’s Rep. 52. Parker v. Eng- rupt who shall be in custody in exe- 
land. 2 Marsh. 261. Burfiv. I&herift'of cution at the time of his last cxamin> 
Middlesex. 6Taunt. 554. Si C. reported ation, 'in the same manner as is practised 
by the names of Birn v. Bond. 4 M, with respect to bankrupts in custody on 
& S. 397. Moses V. Norris. mesne process. This clause is held to 

[y] It has been held in several cases, extend to any examination of the bank- 
tbat a bill cannot be hied against the rupt, and that the marshal of the King’s 
warden of the Fleet in vacation, bepeh, who brings up a bankrupt under 
6 Taunt. 347. Crook \. Eyles. 2 Marsh. ' such a warrant on his first examination, 
49. S. C. 6 'raunt. j>52. Stock v. Eyles. is pot liable to an action for an escape. 
2 Marsh 54. S. C. But now by 59Gs 3. Spence v. Jones. 5 B. & A. 705. 1 Dow. 
C.64. it may. Sec also 2Brod. & Bing. & Ryl. 377. S.C. 

51. Bolton y. Eyles, where a bill hied The marshal may retake a bankrupt 
against the warden on the day after the who has escaped, and has surrendered 
essoin day of *lEaster term, entitled of utvicr his commission, and received the 
Easter term, was held g(V)d. protection of ^ Geo. 2. c. 30. s. 5.; tbat 

The statute 49 Geo. 3. c. 121. s. 13. clause applying only to the creditors of 
authorizes commissioners of bankrupt thef bankrupt. 1 B. & A. 308. Anderson 
by their warrant, to bring up any bank* v. Hampton, 
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minster afor^id comes as well the said Richard Jones by his Jones v. 

said attorney, as tlie said John Pope by Robert Pcndet his 
attorney. And the said John defends the wrong and injury pica, tiiat the 
when, &c. ;'and says, that the said Richard oiiuht not to have of action 
or maintain his said action thereof against him, because he within axyeara. 
says, that the said bill of the said Richard was first exhibited 
in court here against hhn the said John Pope on the 21st day 
of November, in the 17th year of the reign of our said lord 
the now king, and that, since the cause of the said action 
accrued, six years and more have elapsed before the day of 
exhibiting the said bill of the said Richard. And this he is 
ready to verify. Wherefore he prays judgment if the said 
Richard ought to have or maintain his said action thereof [ 36 ] 
against him, &c. 

Demurrer in tlie usual form. — And for causes of demurrer special d»< 
in law upon the said plea, the said Richard, according to the 
form of the statute in such case made and provided, shews to 
the court here these causes followjpg; that is to say: That it 
does not appear by the said plea whctliej: the said bill of the 
said Richard was exhibited befbi'e the said 20tli day of No¬ 
vember in the ^aid pka of the sai'J John mentioned, or not; 
and also for that the said John does not shew in and by his 
Siiid plea at what time the cause of the said action did accrue; 
and also for that the said plea of the said John is not sufficient 
in matter and form. 

, John lla^at. 

Joinder in demurrer. 

But because the court of our said lord the kiqg, now here, Continuance, 
is not yet advised of giving their judgment of and upon the 
premises, a day thereof is given to the said parties, before,our 
lord tlie king at Westminster, until Tuesday next after three 
weeks of Michael, to hear their judgment of and upon, the 
premises, because the court of pur said lord the king here is 
thereof not yet, &c. * 


Jones versus Pope. 


Case 7. 


__ • 

Tp^EBT on escape. ♦— The pl^ntifFdeclares that lie, on the C ^ 
14th of tfutie 1654, prosecuted, out of the tfien court of ^ Kefirs! 
the upper bench, a writ of testatum capias ad satisfaciendum, andiLcv.i<n. 


nebt Tor an 


against one Fabian Hill, directed to the sherifls of the city of 
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Jones v. 
Pope. 


execution is nut 
within the sta¬ 
tute of liinita- 
tiuiis of SI 
Jac. 1. 16. 

In tills ac^n it 
is neccssiirj' to 
fchew that tlic 
plaintiff reco- 
rovered a judg¬ 
ment, and 
thereupon .i ca. 
sa. issued by 
virtue of which 
the party was 
taken. (I) 


• See 2 Saund. 
6'1. Ilodsdcii 
V. n.-irrulge, 

S. 1’. as to debt 
on an .award. 


Brislolt whereby the sheriil^ were commanded that they 
should take the said Fahian Hill, to have his body before 
the late pretended Protector Oliver^ &c. in the upper bench 
at WestmimteTy on Saturday next afler one month of St. Mi- 
cJiaelf to satisfy the pldintilF of 1000/. debt and 7/. 6t/. costs, 
by force of which writ the defendant and one Thomas Bull, 
then sheriffs of the said city afterwards, to wit, on the 10th 
of August, in the year abov^said, within the same city, took 
the said Fabiati Hill in execution for the debt and costs afore¬ 
said, and had him in their custody until afterwards, to wit, 
on the first of September, in the year 1654> aforesaid, the said 
now defendant and the said Bidl, being then sheriffs, let the 
said Hill at large, and sufiered him to escape, the plaintiff not 
being satisfied his debt and costs, and that aflerwards Bull 
died, whereby an action accrued to tlie plaintiff to demand 
and have his tlebt of tha defendant, being the surviving sheriflj 
yet the said, &c. The defendant pleads in bar, that the 
plaintiff’s bill was exhibited against him on the 21st of Ntrcem- 
ber, in the 17th yeajjof the reign of the now king, and that 
since the cause of action accrued, six years and more were 
clapsc(f before the day of jhe exhibiting of thc^said bill. And 
this, &c. Wherefore, &c. Upon which plea the plaintiff de¬ 
murred in law. 

And Jones of counsel with the plaintiff argued against the 
plea, that an action of debt for an escape is not within the 
statute of limitations of 21 Jac. 1. c. 16. For the words of the 
statute are: “ All actions of debt, grounded upon any lend- 
“ ing, or contract, without specialty, all actions of debt for 
“ arrearages of rent, shall be brought within six years,” &c. 
But he said, that an action of debt on an escape is not within 
the statute, for two reasons. First, because the action is not 
founded upon any lending or contract *; and the statute does 
not limit all actions of debt generally, but only actions of debt 
founded upon a lending or contract without specialty; and 
this isi^ debt created by the</aui without any lending or con¬ 
tract, and therefore is*not limited or restrained by the statute. 
Secondly, he said, that the action of debt on an escape is 
founded upon a specialty, namely, upon statute law, and so 


(1) And so are the precedents. Lib. able authority. 2 Inst. Clcr. 314?. 346. 
ri 9 c.ll 2 . pi. 9. 122. pi: 32,3.3. LTO. 5th ulit. Lill. Ent., 151. 156. 187. 
pi. 80. Thi.s book is sometimes called 2 Sf^und. 98. 

Thompson's Entries, and is of consider* 
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out of the statute of limitations. For at common law no action Jokes v. 
of debt lay against a gaoler for an escape out of execution, but ^ Pope. ^ 
only an action upon the case, as appears in 2 Inst, 382. (2). 

Tlien the statute of 1 Bic. 2. c, 12. gives to creditors an ac¬ 
tion of debt against the warden of the Fleet upon an escape 
out of execution, and the statute by construction extends to 
all other gaolers and sHerilfs. And so tlie statute is a sped- 
alty, upon which the action is founded; and therefore it is 
clearly out of the words and intention of the statute of limita¬ 
tions, which only limits actions of debt without specialty. 

And he further said, that although the words of the statute of 

limitations are general, .as to the limitation of all actions of 

debt for arrearages of rent, yet, it had been adjudged that an 

action of debt fo^ the arrearages of rent reserved by indenture 

was not within the intention of the said statute. Hutton*s 

Rep. 109. Freeman and Stacids case. * And soy'he said, it had on^suaute 

been adjudged upon the statute of 2 & 3 Ed. 6. c. 13. of tithes, not witiiin tiie ' 

that an action brought upon that* statute was not within the statute of limi.. 

.1 1 • 1 . • tations. S. P. 

statute ot limitations, because it was tounTled upon a specialty, g Ld. Raym. 


(2) In which dhse the creditor migift: 
recover damages for the officer’s mis¬ 
conduct ; but still an action lay against 
the original debtor. But the statutes of 
IVesminster 2. and 1 R. 2. c. 12. gave 
an action of debt against the sheriff or 
gaoler to recover at once the sum for 
which the prisoner was charged in ex¬ 
ecution. These being affirmative sta¬ 
tutes do not take away the common 
law remedy, so that the creditor has 
still his election; if he adopts the action 
of debt, it is said, that he is entitled to 
recover the whole debt, and sheriff’s 


poundage; 2 Term Rep. 129. Bonqfous 
V. Walker t per Butter justice; 2 H. 
Black. 113. Alsept v. Eylds. 2 Black. 
Rep. 1048. Hatokins V. Plomer but 
if he brings an action upon the case, he 
will recoyer such damages as the jury 
are inclined to give. 2 Term Rep. 132. 
Bonajous v. Walker; [g] and in this 
action the* defondant is at liberty to 
plead the statute of limitations, ns well 
because the action jay at the common 
law, as because the words of the statute 
are “ all actions upon the case," Ac. 
1 Sid. 30G. [A] 


[g] So in an action for an escajlls on^ 
mesne process ; which must be brougljt 
in case, as the statutes of West. 2. and 
1 R.2. apply only to escapes out of 
execution; and therefore the court will 
not stay the proceeding^ on payment of 
the sum sworn to and costs, for perhaps 
the jury may bd satisfied that a larger 
sum is due, and give the plaintiff da¬ 


mages according])!. 2 Anst. 522. Ga¬ 
bel V. Perchard, 

[4] The nominal |llaintiffin ejectmentr 
in whose name the mesne profits have; 
beep recovered, may s^c for an escape 
of the defendant in execution for such 
mesne profits. 2 M. & S. 473. Doe v. 
Jones. 
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Jones v. 
Pope. 


1503. arg. 
Warren v. Con- 
•ett. [ij 


• S.P. 2Ld. 
Raym. 1503. 
arg. 


namely, the act of JEdw. 6. Cro, Car. 51S>, 15 Car, 1. Talot'y 
and Jackson's case. And therefore he concluded the plea 
was bad. 

Satmders e contret. And that the plea was good. And he 
said, that the action of debt upon an escape was within the 
statute of limitations, because, although it is not founded 
upon a lending or contract properly, yet the law has made a 
contract, and the statute intends to limit all actions of debt 
founded upon a contract without specialty, and has not dis¬ 
tinguished between contracts in law and in fact, but includes 
all. And he further said, tliat the action is not only founded 
upon the statute of 1 Bic. 2. but upon the escape, which is a 
naked matter of fact: for though the statute and also the 
judgment and writ of execution are of record, and so special¬ 
ties, yet the escape, upon which the action is founded, is a 
mere matter of fact. For if the action were founded upon a 
record, the defendant could not plead nil debet; for this is no 
plea to a specialty; but .without doubt the defendant can 
plead nil debet. ♦ A\id so it seemed to him that the plea was 
good (3). ' 

But for the reasons of Jones, the court held the plea bad, 
and that the action was not within the statute of limitations. 


X 


(3) Where the specialty or record 
is but inducement to the actibii, and 
matter of fact is the foundation of it, 
nil debet is a good plea; as in debt for 
rent by indenture, or for an escape, or 
on a devastavit, the indenture or judg¬ 
ment is but inducement, and the arrears 
of rent; the escape, and devastavit are 
the foundations of the action. Dut on 
the other hand, where tlie action is 
grounded upon a record or specialty. 


[»3 But now by l!atutc S3 Geo. 3. 
c. 127. s. 5. “ No action shall be 

brought for the recovery of any pe¬ 
nalty for the not setting out titlies; 
nor any suit instituted in any court of 
equity, or in any ecclesiastical court, 
,to recover the value of any tithes, 
unless such action shall be brought, or 
such suit commenced within six years 


nil debet is no plea; Hard. 332. 3 Lev. 
170. ^Tyndal v. Hutchinson; Gilb. 
C. B. 61. 3d edit. 2 Ld. Raym. 1500. 
Warren v. Consett, S. C. 2 Str. 778. 
8 Mod. 107*; though facts are mixed 
with it; as in an action by the assignee 
of the shcriiF upon a bail bond, nil 
debet is no pica. 2 Ld. Raym. 1503. 
2 Str. 780. 5 Burr. 2536. Hart v. 

' Weston. See Willes’s Rep. 127. Morse 
v. James. [A] 


froiw the time when such tithes be¬ 
came due.” 

[A] But ill such a case, if the plain¬ 
tiff do not demur, but take issue on the 
plea, he must prove his whole declar¬ 
ation, and the defendant will be let-into 
any defence which be may have on the 
merits, 5£s^.36. Ravdinsv, Danvers; 
and-' the same observation applies to 
actions on replevin bonds. 





Mich. 18 Car. 11. Regis. 

Then Saunders moved an exception to the declaration, that 
the plaintifip has only shewn that he had sued a writ of execu¬ 
tion, by which Hill was taken, and escaped; but he has not 
shewn that the plaintiff had recovered any judgment, as he 
ought: because the defendant might have pleaded nul tiel re-' 
cord to the judgment, if the plaintiff had set it out, as appears 
in doctor Druri/s case*, *8 Bep. 142. but by this declaration 
the defendant is ousted of such a plea. And suppose the 
judgment had afterwards, and before the bringing of this ac. 
tion, been reversed, the action would have been gone, as ap¬ 
pears by the same book f., And here it ought to be presumed 
that there was a writ of execution without any judgment; 
and if so, though the sheriff would be excused for executing 
the writ, because he is not to examine the act of the court, 
and perhaps would be lined for the escape, as a contempt to 
the court, in not obeying the process of the court, and doing 
his duty; yef the cannot bring an action of debt against 
him for the escape, because there, was no debt due to the 
plaintiff, nor any duty to him. And of such opinion was all 
the court (4). ^But then the pldii^tiff prayed to discontinue 
his action, whiph was. granted to^ him upon payment of 
costs, &c. 
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Exception to 
the declaration 
tliat it lias not 
set forth any 
judgment. 

#; 

If the judgment 
be reversed, tlw 
action of escape 
is gone. 

f 142. b. Slie- 
riir bound to 
execute erro¬ 
neous process. 

[ ] 


(4) But it is not necessary to shew 
the whole record; it is su^cient to 
begin with the judgment, “ Qudd cum 
“ recuperasset for it is but conveyance 
to the action. Cro. Eliz. 877. pi. 3. 
Eden v. Lloyd, where t^e wapt of 
reciting the whole record was assign¬ 
ed for error. 2 Salk. 565. Waites v. 
Briggs. [/] And in an action against 
the marshall or warden of the fleet for 
an escape, it must appear that the com¬ 
mitment is of record. Therefore, wherfi it 
was laid that the prisoner, being brought 
before Sir W. C. mie of the justices \)f 


[^] But care must be taken to state 
the record correctly: for where in an 
action for a false return to a Jii. 
against bail, the declaration stated that 
the plajntifis by>the jud^ent the 
court ret^vered against the bail; and die 


our lord the king at his chambers, was 
there committed to the custody of the 
marshal at the suit of the plaintift*, it 
was held ill on special demurrer, for the 
prisoner >is not in point of law in the 
marshal’s custody until the commitment 
is entered on record ; nor cun the court 
take notice that Sir }V, C. had any 
power to commit him, he being stiled 
only one of the justices of the king, 
which every common justice of the peace 
is. 2 Str. 1226. W-ightman v. Mullens. 
See on this head Turjier v. Kyles, 3 Bos. 
•Sc Pull. 456. as to an action of escape 


evidence adduced was the sci. fa. roll, 
which concluded in the ^ommon form, 
’that the plaintiffs should have execution 
against the baU, the variance was held 
to be fatal. 1L East, 516. PhiUipson 
V. Mangles. 
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against tlic marshalt or warden of the Jones, 5 East; Rep. 440. as to au action 
Fleet, out of execution ; and Wigley v. of escape on mesne proscess, [*»] 


[»i] The omission to aver that the Respecting the evidence necessary 
commitment is of record, is matter of’ to support an action of escape. See 
special demurrer only. 2 B. Moore, 2 Saund. ISO. et seq ., 

^\. Jiarns V. Eyles. 
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Barker*c^* Ua\ versus Tliorold. t'aso 8. 

Trin. 18 & 19 Car. II. Reg. Roll. 1G92. 

7,onrfoM,\ yi E it remembered, thSt on Monday (I) next after „ C ] 

to wit. J IT.*- n 1 . *•. n -r . . Same pm-e. , 

the Morrow 01 the Ascension of our Lord, in dim. a Wod. 
Easier term Ihst past, before our*lord the king at IVi'alminster 
came Itichanf Barker^ doctor of'*pliysic, anil Theodosia his 
wife, by Andrew Baker their attorney, a’nd broiiglit here into 
the court of our said lord the king, then there, his certain bill 
against Anthony Thorold,* esquire, otherwise cnlietl Anthony 
Thorold, of Marslone, in the county of Lincoln,' esquire, in 
the custody of tlie marshal, &c. in a plea of breach of co- ii‘’cl.ir.n!oii in 
venant, and there are pledges of prosccutihg, to wit, John 
Doe and Richard Roe, which said bill follows in these words, 
to wit: IjOtidoti, to wit, Richard Barkct', doctor of physic, 
and Theodosia, his with, complain of Anthony Thorold, es(|uire, 
otherwise called Anthony Thorold, of Marslone, in the county 
of Lincoln, esquire, being in the custody of the marshal of 

the marshalsea of our lord the king, before the king himself 

_____ __ - — ■ 

(1) This momoraudum varies,* in' the term; and consequentlywould 
stating that the action was commenced appear that the actipn was hrought bo¬ 
on a particular day in term instead of fore there was any cause of action, 
the term generally. The former is called The meniorandum must he on some par- 
a special memorandum,and is necessary, ticolar day subsequent'to the cause of 
when the cause of actiifn arises within action, and the declaration must also be 
the term in which the plaintiff deoiarcs: intitlcd of the’ same day. Sec 2 Saund. 1, 
for if the memorandum be of the (erin c. note. 
generally, it relates to the first day of 
. VoL.,I. F 
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Barker xs. 
Thorold. 


sottiii" fortli tlic 
articles. 


C 41 ] 


Reciting tliat 
Sir BcUiel 
Wray was a 
lunatic : 


that the custody 
of lih) person 
and estate was 
granted to 
John Cuw|>cr. 


ill a plea of breach of covenant; for that whereas by certain 
articles of agreement tripartite, indented, had, made and 
agreed upon, the 29th day of Apt'il, in the 17th year of the 
reign of his present majesity, at London^ to wit, in the parish 
t)f St. Mary-le-Bamo, in the ward of Cheapo between the said 
Anthony, by the name of Anthony Thorold, of Marstone, in 
the county of Lincoln, esquire, of the first part, one John 
Cowper, esquire, by the name of John Connper, of St. Martin 
in the Fields, esquire, of the second part, and them the said 
llichard and Theodosia, by the name of Richard Barker, of 
Barbacon, Tendon, doctor of physic,* and Theodosia his wife,' 
of the third part, (orie part of which said articles, sealed with 
the seals of the said Anthony and John Cowper, they the said 
Richard and Theodosia bring here into court, the date whereof 
is the same day and year,) reciting, that whereas JSrMc/ tVray, 
gent, now Sir Bethel Wray, baronet, by an inquisition, bear¬ 
ing date on the 23d day of December, in the 15th year of the 
reign of his said present majesty, had been found a lunatic, 
and not of sound mefttory; and the custody of the person and 
estate of the said lunatic, by a grant under the great seal of 
F?iglafid, bearing date on l^ie 8th day of Januaiy, in the said 
15th year of the reign of his said present majesty, had been 
committed to the said Richard Barker and Theodosia his wife, 
one of the sisters of the said lunatic, as by the record thereof 
more fully .appeared; and whereas the said John Cowpei', on 
the 20th day oi December, in the 16th year of the reign of his 
said present ms^'esty, had likewise obtained a grant of the 
custody of the person and estate.of the said lunatic, under the 
great seal, and several articles of agreement had been there¬ 
upon, made and executed between the said Anthony Thorold, 
who married Grisild, another sister of the said lunatic, and 
the said John Cowper ; by reason whereof great disputes had 

arisen between' the said Richard Barker and Theodosia his 

• * < 

wife, and the said Anthony Thorold and John Cowper s and tlie 
receipt of the rents of tlie^saiif estate had been obstructed, and 
divers suits were ihereupoci likely to arise; therefore to the 
intent that all questions, disputes and differences between the 
said parties, might be .composed and ended, and that a good 
understanding and IriendishiQ might be established and con¬ 
tinued between them, it was mutually covenanted, agreed 
and concluded between them as followl^: — In the first place, 
that the several articles of a|;reeraent made between the said 
Anthony Thorold and John Cowper, bearing date on the 21st 

21 
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day of December then last past, n true copy whereof was na- 
nexed to the said articles brought here into court, and every 
clause and matter therein mentioned and contained, should 
be to all intents and purposes, and,were by the said recited 
articles brought here into court, established, ratified, and 
confirmed. I^condly, that in consideration of the labour and 
charges which the said 'Anthony Thorold should be put to, in 
demising, letting, and disposing of the , estate of the said lu¬ 
natic, as long as the said Sir Bethel Wray should continue a 
lunatic; and also, in consideration of the cliarges which he 
would be put to, in supporting the houses and keeping up 
the fences of the park, .and likewise in keeping the house at 
Glentvoorth, together with the outhouses, gardens and or¬ 
chards thereto belonging, in good order and repair, and in 
discliarging the dutie's and taxes which were, or might be, 
imposed or assessed thereon, the sxsAdt AiUhony Thorcld should 
have the sole government and disposal of the said houses, 
gardens and orchards, and should have and receive to his 
own use, during the lunacy of tlie said*Sir Bethel Wray, as 
to any thing, which should concern the said Bichgrd and 
Theodosia Barker, all*the profits and emoluments which, in 
any manner howsoever, should lawfully /irise out of the park 
belonging to the said house, and also out of three closes of 
meadow or pasture called (he Sands, and the upper and lower 
Badmoore thereto adjoining, and containing thirty-jeight acres, 
or thereabouts. Provided always, that in case the repairs 
of the said houses should exceed yearly the,sum of 15/. that 
all beyond and besides the said 15/. a year, should be equally 
borne between the said Anthony Thorold, and Bichard and 
Theodosia Barker, Thirdly, Uiat all the profits and emo¬ 
luments whatsoever arising out of tlie estate of the said Sir 
Bethel Wray, (the said John Cowper being first satisfied and 
paid his allowance according to the said articles annexed to 
the said articles brought here into court, and the said houses, 
gardens, orchards, park, andVlos.es, likewise excepted as 
aforesaid,) should be equally divided between the said^^;?- 
thony Thorold and the said Richard and Theodosia Barker; 
and as soon as the manors, lands, and tenements, out of which 
the said profits should arise, should he equftlly and indifierently 
valued and computed^ the said Anthony Thorold should have 
to his own use and behoof^ t>ne full moiety tliereof at his 
own particular disposal and management, and the other 
moiety thereof should be at the particular disposal and mn- 
• F 2 
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If2 

Harksu V . 
Tito HOLD. 

'- , -' 


Tile* nrtiolcs 
iiK'iUioiied lu 
In; annexed to 
till' articles on 
wliicli tiicnctiuii 
is Ijroujrlit. 
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naffementof tliem the said Richard and Theodosia Barker, and 
to their own use and behoof. Fourthly, that the said Richard 
and Theodosia Barker, within the term next following after 
ascertaining the profits of the moiety of the said estate allotted 
to them as aforesaid, should give security to the Lord Chan¬ 
cellor, or to the keeper of the great seal of England, for the 
time being, for their accounting for so much of the profits of 
the said estate as they should receive, w’ith such condition as 
had been accustomed in cases of the like nature; and in the 
mean time the said Anthony Thorold should demise, let and 
ilispose of all the said estate, rendering a just account to the 
said Richard and Theodosia Barker, ys by the said articles it 
<loth more fully appear. Tljc tenor of which said articles 
made between the said John Coxvper and Anthony 'Thorold, 
and mentioned to be annexed to the said articles brought here 
into court, follows in tiiesc words: “ Articles of agreement, 
“ indented, had, made, concluded, and agreed upon the 21st 
“ day of Decemhp', in the kfith year of the reign of our lord 
“ Charles the Second over Fnigland, &c. and in the year of 
“ our Lord 16d4, between John Co'JcptT, of the parish of 
“ St. Martin in the Fields, es(|uire, 'of theoone part, and 
“ Anthony Thorold ,, of Marstone, in the county of lAncoln, 
** esquire, of the other part: Whereas the custody of the body 
“ and lands of Sir Bethel Wray, baronet, a lunatic, is by his 
“ majesty,, granted unto the said J. Cowpei': And whereas 
“ the said J. Cowper and Anthony Thorold, who married 
Grhilla, one ©f the sisters of the said Sir Bethel Wray, are 
“ fully agreed that the said Anthony Thorold shall have the 
“ letting, setting, and disposing of the present estate of the 
“ sa|d Sir Bethel Wray, so long as the said,7o7m shall 

have the said custody, and that the said Jo/m Cowper shall 
“ have the custody, care and tuition of the body of the said 
“ Sir Bethel Wray; and it js agreed that the said Anthony 
“ Thorold, so long as the said John Cowpei' shall have the 
“ custody of the said Shv^Bethel Wray, shall manage the said 
“ estate, and shall and wUl well and truly pay unto the said 
“ John Cowper, the sum of 4007. by the year, for the main- 
“ tenance and education of the said Sir Bethel Wray, in 
manner following; that is to say, two hundred pounds 
“ upon the feast of the Annunciation of the Blessed Virgin 
“ Maty next ensuing, in thb common dinigg-hall of the 
Middle Temple, London; 'and the rest by quarterly pay- 
ments at the feast of St. John Baptist, St. Michael the Arch~ 
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** angely the Birth of our Lord, and the Annunciation of the 
“ Blessed Virgin Mari/y at the place aforesaid, by even quar- 
“ terly payments of 100/. at a time; and if it shall happen 
“ that the said Sir bethel Wray shall die before the quarter- 
“ day, or that the said custody shall otherwise determine, 
“ that then the said Anthony Thorold shall pay for so long a 
“ time as he shall keep the said Sir Bethel Wray after any of 
“ the quarter days, so much yro rata for that time, according 
“ to the rate of 400/. by the year. Item, it is agreed, that 
“ that the said Anthony Thm old shall join with the said John 
“ Cffsoper, as a security^ for the person and estate of the said 
“ Sir Bethel Wrayy and shall from time to time give such 
“ other security conceniing the saitl estate as he shall be 
“ ordered by the Lord Chancellor of Englandy or keeper of 
“ tlie great seal of Bnglandy fiir the time being; and shall 
“ also account for the estate of the said Sir Bethel Wrayy mid 
“ free and discharge the said John CirjopeVy bis heirs, exccu- 
tors, and administrators, of and from all sum and sums of 
“ money that he shall receive out of tjje said estate, except 
“ the said sum of 400/. And llm said Anthony Thorold doth 
“ covenant and agrees to and with the said John Co'wpery that 
he will manage the said estate for the best advantage, and 
that no waste and destruction be done in the said houses, 
wood, and premises, but that constant and due repairs be 
made; and that he will k^ep up the said park stored with 
“ a convenient number of deer, at no time less than 150. 
“ And further, that if it shall happen, that Anne, the only 
“ daughter and heir of Sir John Wrayy baronet, deceased, 
“ shall die during the said custody, whereby a greater addi- 
“ tion of estate will fall to the said Sir Bethel Wrayy and^ the 
** attendance upon him will be the greater, that then thd said 
“ John Corvper shall have allowed unto him by the said An- 
“ thony Thoroldy the sum of 300/. by the year, over and above 
“ the said sum of 400/. for the mahitenaiice and education of 
“ the said Sir Bethel JVrayy todie paid at such days, •and in 
“ such manner as the said sum of 4*00/. by the year, is by the 
said articles limited and appointed to be paid. In witness 
“ whereof the said parties interchangeably have set their 
“ hands and seals to these presents,* the day and year first 
“ above written.” And they thb said Richard and Theodosia 
protesting that the smd Anthony hath not iierformed any 
thing contained in the said artjplcs brought here into court, 
on his part to be performed and I'ulfilled; in fact, they the 
. ]' 3 
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Barker Ux, versus Thorold. 

snid Richard and Theodosia say, that he the said Anlhomf 
between the said time of making the said articles here 
brought into coui*t, and the 20th day of May in the 18th 
year of the reign of his snid present majesty, to wit, on the 
iSth day of May^ in the l8th year afor^aid, at Lemdon afore¬ 
said, in the parish and ward aforesaid, had and received 
1800/. of lawful money of Englandf from the p)rofits and 
emoluments arising out of the estate of the said Sir Bethel 
JVrayt bart. (the said John Cermper being first satisfied and 
paid the said aljpwance above specified in the articles afore¬ 
said, of the 21st day of DecendteVi ii\ the 16th year aforesaid, 
according to the said articles; and the said houses, gardens, 
orchards, park and closes, mentioned in the said articles, here 
brought into court, likewise excepted): and that the said An^ 
ihony^ from the time of making the articles aforesaid brought 
here into court, until the day of exhibiting this bill, to wit, on 
the 28th day of May, in the 18tli year aforesaid, hath not 
rendered to the said liichqrd and Theodosia, or either of 
them, any account ofi the rents, issues and profits, or emolu¬ 
ments arising or accruing frptfi the estate of the said Sir Bethel 
Wray, nor hath paid to tlje said llichot'd or Tjieodosia, or to 
either of them, one moiety of the said 1800/. or of any of the 
profits, so ns aforesaid had and received by the said Anthony, 
out of the said estate of the said Sir Bethel Wray, according 
to the form and effect of the s^id articles (although the said 
Anthony, with^ that time, to wit, on the 22d of May, in the 
8th year aforesajd, and often afterwards, at London aforesaid, 
in the parisl\ and ward aforesaid, was by the said Richard and 
Theodosia thereto required); and so the said Richard and 
Thpodosia say, that the said Anthmnj (although often request¬ 
ed) hath not kept his said covenants mode with the said Richard 
and Theodosia in this behalf, but hath altogether broken the 
same, and al^gether hitherto hath refused and still doth re¬ 
fuse to k^ep the same with the said Richard and Theodosia j 
whereupon they the said Ricjyird and Theodosia say, that they 
are injured and have damages to the value of 500/. and there¬ 
fore' they bring suit, &c. 

And now here at this ^ay, to wit, on Triday next after the 
Morrow of the Holy Trinihf, in this same term, to which day 
the said Anthony Thorold had 'Jeave to imparl to the said bill, 
and then to answer, &c. befqre our lord the king at Westmin¬ 
ster, come us well the said Richard Barker and Theodosia his 
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wife, by their said attorney, as die said Anthony Thorold by Barker v. 
William CaJkme^ his attorney; and the said Anthony Thorold ^Thor olp. 
defends the wrong and injury when, &c. and says that the 
said Richard and Theodosia ought not to have or maintain 
their said action thereof agmnst hifti, because he says, that That, before 
well and true it is that he the said Anthony received the 1800/. 
out of the profits and •emoluments arising from the estate of iaidoiit isic 
the said Sir Bethel Wray, bart.; but the said Anthony further 
says, that before the receipt of the said 1810/. to wit, on the c]MTgcs, 

7th day of May, in the 18th year aforesaid, he the said An¬ 
thony had expended and laid out the sum of 1810/. in and 
about repairing the said premises in tlie said articles above- 
mentioned, and other necessaty charges; wherefore he the said and retained i 
Anthony retained in his hands Hie said 1810/. by him received 
as aforesaid, towards* Satisfaction of the said 1810/. by him 
laid out and expended as afoi'esaid; and by reason thereof 
he hath not rendered any account to the said Richard and 
Theodosig.: and this he is ready to verify. Wherefore he 
prays judgment if the said Ricfmrd J^arker and Theodosia 
ought to have or maintain their said action thereof against 
him, &c. * 

Demurrer and joinder in demurrer. . 

But because the court of our said lord the king, now hero, [ 46 ] 
is not yet advised of giving^their judgment.of and upon tlie Coiumuancc. 
premises, a day thereof is given to the parties aforesaid 
before our lord the king at Westminster, until Tuesday next 
after three weeks of St, Michael, to hear tfiieir judgment of 
and upon the premises, for that the court of our said lord 
the king, now here, is thereof not yet, &c. At which day 
before our said lord the king, at Westminster, come the'said 
parties by their said attornies; but because the court of our 
said lord the king, now her^ is not yet advised of giving their 
judgment of and upon the preniisfts, a further day thereof is Further con- 
given to die said parlies, belbse our lord the king, at West- 
minster, until Monday next after tfie Morrow of the Purifi¬ 
cation of the Blessed Virgin Mary, to hear their judgment of 
and upon the premises, for that the court of our said lord 
the king here, is thereof not yet, &c.* At which day, before 
our lord the king, at Westminster, come the said parties by 
their said attornies: wjlicreupon all and singular the premises 
being seen, and by the court yf our said lord the king, now 
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here, more fully understood, and mature deliberation being 
thereof had, for as much as it appears to the court of our 
said lord the king now here, £hat the said plea by the said 
Anthony Thorold^ in manner and form aforesaid above plead¬ 
ed, and the matter in the same contained are not sufficient 
in law to bar the said llichard Barker and Theodosia from 
having their said action thereof agjiinst the said Anthony 
Thorold^ thereupon it is considered that the said Richard 
Barker and Theodosia ought to recover their damages against 
the said Anthony Thmold^ on occasion of the breach of cove¬ 
nant; but because it is not known to the court of our said 
lord the king now lierc, what damages the said Richard and 
Theodosia have sustained by reason of the breach of the said 
covenant, therefore the sheriifs of London are commanded 
that they diligently irujuire, by the oath of twelve good and 
lawful men of their baili A^ick, what damages the said Richard. 
and Theodosia have sustained, as well by reason of the breach 
of the said covenant, as for their costs and charges by them 
about their suit in this'behalf expended; and that they return 
to our lord the king at Westminster, on Wednesday next after 
fifteen days of Piaster, the iiupiisition which they should take 
thereon, under their seals, and the seals of those by whose 
oath they shall take the inquisition, together with his Majesty’s 
writ to them thereof directed; the same day is given to the said 
Richard and Theodosia there, &c. At which day, at Westminster^ 
come the said Richard and Theodosia before our lord the king, 
by their said attorney; and the sherifls oi London, namely. Sir 
Robert Vinet', knt. and bart. and Sir Joseph Sheldon, knt, re¬ 
turned an inquisition taken before them at the Ouildhall of the 
city of loondon, situate in the parish of St. Laxermee in the Old 
Jury, in the ward of Cheap, on the 21st day of March in the 
19th year of the reign of his present majesty, by the oath of 
twelve good, &c. by virtue of his majesty’s writ to them 
thereof directed,- whereby it is found that the said Richard and 
Theodbsia have sustained daniiiges on occasion of the breach 
of the said covenant, besides their costs and charges by them 
aboul their suit in that behalf expended, to 318/. 9s. 9d, 
and for those costs and charges to 26.'?. 9d. Therefore it is 
considered that the said Richard Barker and Theodosia his wife 
do recover against the said Anthony Thofiold their said damages 
by the said inquisition above ^n form aforesaid found, and 
also 20/. 1 3s. 4f</. of increase awarded by the court of our said 
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lord the king now here, to the said Richard and Theodosia^ 
with their consent; which said damages, in the whole, amount 
to 3391. 9s. 9d .; and the said Anthony in mercy, &c. 


Barker IJx. versus ThoroUl. 

C OVENANT. The plaintiffs declare that by articles of 
agi'eement tripartite made the 28th of April, in the 17th 
yeiir of the reign of the now king, between the defendant of 
the first part, JoJm Covoper of the second part,* and the plain¬ 
tiffs of the third part, reciting that * JSir Bethel^ Wray was 
found a lunatic by inquisilion, and that the custody of his per¬ 
son and estate was committed toT the plaintiffs, (the wife being 
the sister of the lunatia,) and the said John Cawper had also 
obtained a grant of the custody of the person and estate of the 
said lunatic, whereupon sevei’al articles of agreement were 
made between Cowper and defendant, who had married 
Grisild another sister of the lunatic* and thereupon there were 
divers differences between themi Therefore to the end that 
those difiercnce's shoulc^cease, it w^as agreed between the*partics 
that the articles of Co-jcper should be observed and performed, 
and the defendant, in consideration of his* labour and charges 
ill letting and disposing tlic estate of the lunatic, and in 
consideration of the chargeS of repairs and taxes, should have 
and receive to his own use the profits of certain’ parcels of 
land, and if the charges should exceed 15/. a-year, they should 
be ecjually borne by the plaintiffs and defendsfiit, and that all 
the profits of the residue of the laud (the allowance to Cotvper 
being first paid and satisfied) should be eipially divided be¬ 
tween the plaintiffs and defendant; and as soon as the hmds, 
out of which the profits accrued, could be equally and indif¬ 
ferently estimated and computed, the defendant should have 
one moiety, and the plaintiff*s the*otlier, to their own use; and 
that the plaintiffs, within one term next afler the ascsrtaiii- 
ment of the moiety of the profits of the estate ns aforesaid, 
should give security to the Lord Cliancellor for their uccouiit 
of so much of the profits as they should receive, with the 
usual condition in such cases. The jihiintiffs then shewed the 
articles of Ctmper in Ixec verba, by which the defendant was 
to pay Ccnxper 400/. a-yeur *for tlie maintenance of the 
lunatic: and if the daughter o^* Sir John Wray should die, 
then to pay Co’xpcr 300/. a-year mure, 'riicn the plainlifls 
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Barkcr V, assigned a breach that the defendant on the 18th of Mat/t in 
Thorolp. ^ jjjg jgflj Ijjg rgjgn jijg king, received 1800/. 

out of the profits of the estate, (the allowance to Comper being 
paid, and the charges deduct^ and allowed to the defendant 
according to the articles,) and that the defendant had not 
rendered an account to the plaintiffs of the profits, nor paid 
the moiety of the said 1800/. so received, although he had been 
requested, &c. The defendant pleads in bar, and confesses 
that he had received the 1800/. but said that before the re¬ 
ceipt of die said 1800/. he had expended in and about the 
repairs of the premises, and other n^essaty charges, the sum of 
1810/. Wherefore he retained the 1800/. towards satis&ction 


of the 1810/. by him so expended, and by reason thereof he 
had not rendered any accdunt to the plaintiffs; upon which 
plea the plaintiffs demurred in law. 

And Winnington for. the plaintiff argued that the plea was 
bail for two causes. First, because there was no clause in the 
L D articles which authorized the defendant to expend more than 
15/. a-year in charges, and to pay Camper his-allowance; fi>r 
. if the charges were greater, the plaintifi^ were to pay a moiety, 
and therefore the defendant is not bound to qxpend it, unless 
the plaintiffs will pay a moiety. And secondly, upon which 
he principally relied, that the plea was uncertain, because the 
defendant said he had expended 1810/. towards the repairs, 
and other necessary charges, and^ it is not shewn what those ne¬ 
cessary charges were, so that it may appear to the court 
whether they were necessary or not. And for this uncertainty 
he said the plea was bad. And so was the opinion of the 
court. (1) 

First cxfiepiioii, SattTulers of counsel with the defendant took an exception 
the declaration. And said, that there were two breaches 
signwl to audit assigned, namely, the not rendering of an account, and the 


(1) So is 2 Rep.4.a. Mansers case. * ed judge, that by common intent is to 
Latch, 16. IVilkinscn's case. 1 Lutw. be .amderstood, ** that when words arc 
421, 422. Parkes v. Middleton, Com? ‘ ** used, which will bear a natural sense, 
Dig. Pleader, 392< (E.5.) But certainty and also an artificial one, or one to 
to a common intent is sufiicient, that is, “ be made out by argument, or infer- 
what upon a reasonable constructiqn ** ence, the natural sense shall prevail; 
may be called certain without recurring > ** it is simply a rule of construction and 
io possible HsLCls, Co. Litt. 303. a.; and “ not of addition: common intent can- 
by Mr. Justice Butter in the King v. << ndt add to a senteil^ce words which 
Lyme Itegis, Dougl. 153. Or, as it is ** «rc omitted.’* 2 Black. 530. 
expressed elscwliere by the same Jearn* Dovaston v. Payne, 
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not paying of a moiety of the 1800/. As to tho not rendering Barker v. 
of the account, it appeared to him that the breach waa not ^‘Thobo^d. ^ 
well ^signed, because it did not appear that the plaintiffs had ujcddfcnZntC 
ever assigned auditors to audit the account of the defendant, account, 
and therefore the defendant could not make any account for 
delault of auditors; and the defendant was not compellable 
to account before the *plaintiifs; and he cited the books 
of 45 Ed. 3. 14.5. * 7 H. 4. 14. 5. f 34 H. 6. 43. h.% * Rt*. Ac 

4 Edw. 4. 6. §; by which it appears, that if the defendant Brof Acrampt. 
of his own accord accounts before the plaintiff himself, the 
account wjll be good, but the defend^mt is not compellable 
by law to account before the plaintiff himselfi^ For then the i pitz. Barrc, 
plaintiff would be a judge in his own cause, and for this reason 
he held the declaration bad in this point. And as to pay- compt, 9 . 
ment of a moiety of 1800/., he said, that the defendant was § Ac. 
not bound to pay it before the lands were estimated and ascer- cxcepUral 
tuined, which was not averred to be done; because by the ~ n®* 

articles the plaintiffs were bound within a term after the ascer- declaration tLt. 
tainment, and not before, to give securi;^ to the Chancellor 
for so much of the profits as they should receive. And here ascertained, 
the defendant will be Responsible for all the 1800/. 'to the 
lunatic, althougfi he pays a moiety of it to the plaintiff; and 
yet he has no remedy by the articles to compel the plaintiffs 
to give security for their share of the profits, because no ascer¬ 
tainment is made." For thou^ the defendant's bound to pay 
immediately upon the ascertainment a moiety of'the l800/» 
profits, and the plaintiffs have liberty to give security for a 
term after the ascertainment, yet the defendant was not 
bound to pay a moiety of the profits before the ascertainment, 
since he has no remedy by the articles to compel the plaintiffs 
to give security. And therefore the ascertainment ouglrt to 
precede the payment; and, because it is not averred that there 
was any ascertainment, he concluded the declaration bad in 
this point also. ' 

But it was resolved by the court that the declaration was Both objections 
gootV enough. For as to the first point of not rendering an 
account, it was answered, that perhaps the defendant by*law [ 50 ] 
is not compellable to account before the plaintiffs themselves; 
but in this case, it is not the laiv, but tlfe defendant has bound 
himself by his own deed to adbouht before the plaintiffs 
themselves, to which he.was not compellable by la^'. And it 
appears by the books above cit^d that such account before 
the plaintiff himself is good. And the defendant has here 
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Barker v. covenanted to make such account) and, because he has not 
Thorold.^ made such account with the plaintiffs, he has broken his 
’ ^ covenant. And, os to the second point of the non-payment 
of a moiety of the 1800/. it was answered that, the ascertain¬ 
ment was good enough; by the averment of the plaintiffs tliat 
the defendant has received so much money, for otherwise the 
^ ascertainment of the 1800/. could not be mode. And the 
first clause of the covenant was that the profits should be 
equally divided, without respect to any ascertainment or 
estimate whatsoever. And the breach was without question 
well assigned upon that. — And judgment was given for the 
plaintiff, and a writ ot inquiry awarded. 
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Gainsfftrd versus Griffith. 


Trin. 19 Car. II. Reg. Roll. 546. 

• 

London, \ TIE it remembered that heretofore, to wit, in 
faster term last pas^ before our lord the king, 
at Westminster, came Gemge Gain^orfj, hy James Lane his attor¬ 
ney, and brought here into the court of our said lord the king, 
then there, his certain bill against David Griffith, otherwise 
called David Griffith of Westminster, in the county of Mid¬ 
dlesex, victualler, in the custody of the marshal, &c., of a plea 
of debt, and there are pledges of prosecution, to wit, John Doe 
and Richard Roe, which said bill follows in l^ese words, to 
wit; George Gainsford complains of David Griffith, otherwise 
called David Griffith, of Westminster, in the county of Mid¬ 
dlesex, victualler, being in the custody of the marshal of the 
marshalsea of our lord the king, before the king himself, of a 
plea that he render to him 100/. of lawful money of England, 
which he owes to, and unjustly,detains from, him; for that 
whereas the said David, on the IStli day of October, in the 
16th year of the reign of our sai^lord the now king, aX.^ Lon¬ 
don aforesaid, to wit, in the parish qf St. Mary le Bow, in the 
ward of Cheap, by his certain writing obligatory sealed with 
tlie seal of the said JDav/e^^^nd to the court of our said lord 
the king now here shewn, the date wliereof is the same day 
and year, acknowledgt^ himself to be held and firmly bound 
to the said George in the said 100/. to be paid to the said George 
when he should be thereunto requested; yet the said David 
(although often requested) has not yet paid the said 100/. to 
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the said Georget but to pay the some to him has hitherto alto> 
gather refused, and still refuses, to the damage of the said 
George of 40/., and therefore he brings his suit, &c. 

And now at this day, to wit, Friday next after the Morrow 
of the Holy Trinity in this same term, until which day the said 
David had leave to imparl to the said bill, and then to answer, 
c. before our lord the king at Westtninster, comes as well the 
said George by his said attorney, as the said David Griffith^ by 
Thomas Aram, bis attorney; and the said David defends the 
wrong and injury when, &c. and prays oyer of the said writing 
obligatory, and it is Read to him, &c.; he also prays oyer 
of the condition of th^^d writing obligatory, and it is read 
to him in these words, to wit, ** The condition of this obli> 
** gation is such, that if the above bounden David Griffith, 
his executors, administrators, or assigns, or wy or either of 
« them, do and shall in all things well and truly pay, observe, 
perform, fulfil, and keep all and singular the payments, 
“ covenants, conditions, and agreements, which on his and 
their parts and )>ehalfs are and ought to be paid, observed, 
** perfoimed, fulfilled, and kept in manner and form as they 
** are mentioned and expressed in a certain pair of indentures 
of assignment, bearing date with the date above written, 
** made, between the above bounden David GrffjIUh of the 
“ one part, and the above-nam^ George Gainsford of the 
(( other part, according to the, true intent and meahing of the 
same indentures; then this obligation to be void and of 
none effect, or else to stand, remain, and be in full force 
** and virtue.” Which being read and heard, the said David 
says, that the said George ought not to have or maintain his 
said action thereof against him, because he says that the said 
indenture, in the said condition above specified, was made at 
the parish of St. Mary le Bam, in the ward of Cheap, London, 
on the 18th day of October^ in the 16th year of the reign of 
our'16rd*C^ar/fs the Second, now king of England, between 
him the said David Grijffth,ffoy the name of David Griffith of 
the parish of St. Margai^et in Westmifister, in the county of 
Middlesex, citizen and grocer of Ixmdon, of the one part, and 
the said George Gainsffbrd, of IS p tminster aforesaid, gent, of 
the other'part, (which qther pa^ 'sealed with the seal of the 
said George, he the said David brings here into court, the date 
whereof is the day and year aforesaid/) in whicji said indenture 
it is recited as follows: That B. Pagettvr, qf Westminster 
aforesaid, gent, by his indenture of demise, bearing date tlie 
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20th day of Januaiy, in the 14th year of the reign of our lord Gainbvord 
Charles the Second, now king of England^ &c. for the consi- 
deration mentioned in the same indenture, demised, granted, t ^ ’j 
and to farm let, to the said David Griffith all that messuage 
or tenement commonly called or known by tlie name or sign [ ] 

of the White Ldon^ bdng late parcel of a capital messuage 
commonly called or known by the name or sign of the George^ 
situate, lying, and being%on the west side of King-streetf in the 
parish of St, Margaret, in Westminster aforesaid, and then in 
the tenure or occupation of Richard Bromhale or his assigns ' 
together with all shopaif ^cellars, sollars, chambers, rooms, 
lights, easements, ways, water-courses, profit^ commodities* 
advantages, and appurtenances whatsoever, to the said de¬ 
mised messuage or tenement belonging, or in any ways apper¬ 
taining, and then used, Occupied, or enjoyed to and with the 
same: to have and to hold the said messuage or tenement, and 
all and singular the premises let by the said indenture of de¬ 
mise, to die said David Griffith, his executors, administrators, 
and assigns,'ifrom the feast of St, Michael^lte Archangel then 
last past before the date of the sai4 indenture, unto the full 
end and term of ^enty-«ne years then next ensuing, and fully 
to be complete, and ended, at and under the yearly rent of 22/. 
of lawful money of England, payable at the four usual feasts 
or terms in the year, that is to say, Christmas, Eady-day, St. 

John the Baptist, and Michaelmqs, by even and equal portions, 
and upon and under several other covenants, conditions, and 
agreements, contained in the said indenture, as by the said 
recited indenture of demise (relation being thereuntp had) does 
more fully and at large appear. And Nicholas Taimly, esquire, 
chief lord of the fee or fees of the premises, by an indorse¬ 
ment under his hand upon the back of the said recited inden¬ 
ture of demise, ratified and conQi^ied the said indenture of 
demise and grant made by the said Richard Pagettur to the 
said David Griffith at and under the rent and covenants Con- 
t lined in the said indenture, as by. the said indorsement more 
fully and at large appears. And the S; 9 id first above-ni^Utioned 
indenture of assignment witnessed, that tlxt said David, for 
and in consideration of tlMi^m of 28/. of lawful money of 
England, to the said Dav/d mhand pgid by the said Gemge 
Gainffin'd, before tlie sealing and delivery of the said indenture 
of assignment before mentioned, the receipt wherefof he the 
said David, by the said indenture above-mentioned, acknow¬ 
ledged, and from every part or parcel thereof clearly acquit- 
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Covenant that 
the lease was 
indefeasible, 
and would so 
remain during 
tlic remainder 
of the said 
term. 


and for quiet 
enjoyment 
witliout the 


ted, discharged, and released the said George Qahi^ordt his 
executors, administrators, and assigns, by the said abovomeiw 
tioned indenture of assignment, did give, grant, bargain, sell, 
assign, and set over to the said George Gains/hrd, os well the 
said messuage oi; tenerhent, and premises, os the said recited 
indenture of demise, and all the estate, right, title, interest 
i/possession, term of years then to come, claims anddemands 
whatsoever, which the said David Gr^th then had or could, 
or in any manner ought to have or claim, of, in, and to the 
said messuage, or tenement, and premises, with the appurte¬ 
nances, and every part and parcel thfercof, by force and virtue 
of the said indenture of demise, or the indorsement thereon, 
or in any way%hatsoever; to have‘and to hold tlie messuage 
or tenement, and the premises, with the appurtenances, and 
the said recited indenture of demise, and all the estate, right, 
title, interest, term oCycurs to come, and all other the estate 
of the said David Griffith^ of, in, and to the same, and every 
part or parcel thereof, to the said George Gain^ot'dt his exe¬ 
cutors, administratprs, and assigns, from the day of the date 
of the said above-recited indenture of assignment, for and 
during all the rest and residue of the^said terni of twenty-one 
years demised and granted in and by the said indenture, and 
then to come and linexpired, in as large, ample, and beneficial 
a manner, to all intents, constructions, and purposes, as the 
said t)avid Gr^th then had or could, or in any manner ought 
to have and enjoy the same by force and virtue of the sniil 
recited indenture of demise, or in any other manner whatso- 
eVjCr. And the said David Griffith^ for himself, his executors, 
and administrators, did covenant, promise, and grant, to and 
with the said George Gamsford, his executors, administrators, 
and assigns, by the above-mentioned indenture of assignment, 
that the said recited indenture of demise, at the time of die 
sealing and delivery of the said before-mentioned indenture 
of IteSignment, Mas a good, sure, perfect, and indefeasible 
lease in law of the said messuage or tenement, and premises, 
demised «by the said incleMure of lease, and should so stand, 
rehiairif continue and be^o the said Geotge Gain^ord, his 
executors, administrators, and a|^ns, for and during all the 
remainder and residue of the wra" term of twenty-one years 
granted by the said indeniure of demise, and then to come 
and unexpired, under the redt and covenants mentioned and 
contained in^die said indenture of demise: and-that he the 
said George Gam^qrdf \d& executors, administrators, and as- 
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^igns, should lawfully^ peaceably, and quietly have, hold, pos- Gainsford 
sess, and enjoy the stud above-mentioned messuage or - tene- 
ment, lease, and premises, and every part thereof, with the i ^ 'j 
appurtenances, for and during the rest, remainder, and num- lawful let of 
ber of years then to come and une'kpire4.of the said term 
granted in and by the indenture of lease, without any lawfid ^ 

impediment, suit, disturbance, denial, or intemiption, of th|p 
said David Griffith^ hj^^^xecutors, or assigns, and that freely 
and clearly acquitted ^snd discharged, or otlierwise well and and free front 
sufficiently saved and kept harmless of and from all other 
gills, grants, bargains,^les, leases, rents, arrears of rent, for¬ 
feitures, re-entries, cause and causes of re-entries, disturb¬ 
ances and incumbrances' whosoever had, mdde, committed, 
or done, by the said David Griffith^ his executors, administra¬ 
tors, and assigns (the rent and covenants reserved in and by 
the said i-ecited indenture of lease, which on the part of the 
tenants or lessee of the said premises, are and ought from 
thenceforth to be performed and done, only excepted): from 
which said rents and covenants the said Qeorge Gainsford^ for 
himself^ his executors, administrators, and assigns, did cove¬ 
nant, promise,'and grayt, to and with the said David Griffith^ 
his executors and administrators, by the said indenture of as¬ 
signment before-mentioned, clearly to acquit and discharge, 
or otherwise, from time to time, and at all times from thence¬ 
forth afterwards well and sufficiently to save and keep harm¬ 
less and indemnified the said jAavid Griffith^ his executors and 
administrators, by the said before-mentioned intlenture of as¬ 
signment, as by die said indenture (relation Being thereunto 
had) doth more fully appear. And the said David Gri£it1i and pleads for 
says, that he, after the sealing and making of the said inden- 
ture of assignment, of which the said indenture above-men¬ 
tioned is the counterpart, until the day of exhibiting the bill 
of the said George^ has well and truly performed, fulfilled, and 
kept all and singular the articles, covenants,* promises, grants, 
and agreements, which on the part of him the said David 
were to be observed, performed, BiHilTed, and kept, according 
to the form and effect of the said uidentu^e of assignment. 

And this he is ready to verij^; wherefore he prays judgment, 
if the said Geotge ought tb^mve or maintain his spid octidn 
thereof against him. See. • , 

any thing by the said Replicadon. 
not to be barred from 
G 


• m 

And the said‘George says that he, b 3 
David above in pleading alleged, &ught 
VoL. I. 
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mises to the 
defendant for 
tlie said term 
of twenty-one 
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having his said action thereof against him, because protesting 
that the said David has not observed, performed, fulfilled, or 
kept any of the said articles, covenants, promises, grants, or 
agreements on the part of him the said David to be observed, 
performed, fulfillef:!, and'kept, according to the form and effect 
of the said indenture of assignment, as the said David, has 
lltbove in pleading alleged; for plea, the said George says, that 
lonjg before the making of the said,^ indenture by the said 
David here into court brought, one TKomas Tovardey^ gent, was 
seised of the said messuage or tenement, with the appurte¬ 
nances, commonly called or known by^^he name or sign of the 
White Lion, mentioned in the said indenture by the said Da- 
7)/d brought lietfe into court, in his 'demesne as of fee: and 
being so thereof seised, the* said Richard Pagettur above 
named in the said indenture here into court brought, after¬ 
wards, and before the, making of that indenture, to wit, on 
the 20th day of January, in the said 14)th year of the reign 
of our said lord the now king, entered into the said messuage 
with the appurtenances upon the seisin of the ^aid Thomas 
Trmnley thereof, and expelled anti disseised the said Thomas 
Tcwnley therefrom, whereliy the said Richard Pagettur was 
seised of the said messuage with the appurtenances in his de¬ 
mesne as of fee by the said disseisin; and being so thereof 
seised, he the said Richard Pagettur afterwards, and before the 
making of the saiti indenture here into court brought, to wit, 
on the said 20th day of January, in the 14th year aforesaid, 
at London aforesaid, in the parish and ward aforesaid, by his 
iiu^nturc, sealed with his seal, then and there made, and 
mentioned in the said indenture here into court brought, did 
demise, grant, and to farm let, to the said David Gi'iffith, the 
said messuage with the appurtenances, to have and to hold to 
the said David, his executors, administrators and assigns, 
from the feast of St. Michael the Archangel then last past, 
unto the full end and term of twenty-one years then next 
ensufiig, and fully to be complete and ended; by virtue of 
which said demise be the said David Griffith entered into the 
saitl messuage with the appurtenances, and was thereof pos- 
sesseil; and being so thereof possessed,* the said David after¬ 
wards, to wit, on the said IStlf^day of October, in the said 
16th year of the reign ^f otlr said lord the now king, at Ijon- 
dxm aforetoid, in ^e parish end wa^d aforesmd, by the smd 
indenture made between the said David of th*e one part, and 
the said George of the other part, which said other part the 
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said David now brings here into court, granted and assigned Gaimsford 
to the said Gearse as well the said messuage with the appurtc- _ 
nances, as the said recited indenture of lease, and all the estate, i ^ ‘j 
right, title, interest, possession, and ^rm of years, of him the who awgned 
said David of and in the said messuage with the appurte- 
nances, then to come and unexpired; by virtue of which said^iaintiff, < 
grant and assignment he the said George entered into the saic^ho entered 
messuage with the' appurtenances, and was thereof possessed; 
and being so thereof possessed, and the right of the said mes¬ 
suage with the appurtenances belonging and. appertaining to 
the said Thomas Tawrdej^ and his heirs, he the said Thomas 
afterwards, to wit, on the last day of February, in the 17th 
year of the reign of our said lor4 the now king, entered into 
the said messuage with tlie appurtenances upon the possession 
of him the said George thereof, claiming his said estate of and C 57 ] 
in the same, and expelled and ainov^ the said George from upo^'aic^piahi. 
his possession thereof, and was thereof seised in his demesne UffandexpeUed 
as of fee, as in his said former estate therein; whereby the 
said term of years of and in the said messuage with the appur¬ 
tenances by thp said David to tlie«said George so as aforesaid 
granted and assigned,* then became void. And he the said 
George says, that the said lease, so as aforesaid made by the 
said Richard Pagettnr to the said David of the said messuage 
with the appurtenances, at^the time of making the said inden¬ 
ture by the said David here,into court brought, .was not a 
good, sure, perfect, and indefensible lease in law of the said ant, and by him 
messuage with the appurtenances demised by Uie said Richard 
Pagettur to the said David Griffith, and so as aforesaid grant- not a sure and 
e<l and assigned by the said David to the said George. And j”^*'^**’*® 
this he is ready to verify ; wherefore he prays judgment; ^and — * 
his said debt, together with his damages on occasion of the 
detention of the said debt, to be adjudged to him, &c. 

General demurrer, and joind^ in demurrer. 

But because tlie court of ouiw^id lord the king, no^ here, Dics^atus. 
is not yet advised of giving their judgment of and upon the 
premises, a day thereof is given to the said parties before our 
lord the king, at Westminst^, until day next after three 
weeks of St. Michael, to hear their judgment of and upon the 
premises, because the court of four said lord the king now 
here, is thereof not yet, &c. '• At which day, befifre our lord 
the king at Westminster, come jhe said parties by their said 
attornies, w'hereupon all and singular the premises being seen, 
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Gainsford and by the court of our said lord the king now here, more 
*fiilly underetood, and mature deliberation being thereupon 
>. for that it app^rs to the court of our lord the king now 

*[ 38 ] here, that the said plea by the said George- in manner and 
form aforesaid above in replying pleaded, and the matter in 
the same contained, are go^ and sufficient in law for him the 
'^'said George to have liis said action thereof maintained against 
Judgment for him the. Said David, therefore it is considered, tliat the said 
the plmintiffi George Gainsford recover against the said David Griffiik his 
said debt, and ajso 6L for his damages which he has sustained 
ns well on occasion of tlie detention of the said debt, as for 
his costs and ciiarges by him about hjs suit in tliat behalf ex¬ 
pended, by the court of our said lord the king now here, 
awarded to the said George with his assent (1). Aqd the said 
David in mercy, &c. 


(1) At this time the plaintiff not 
only hadjudgment to recover the penalty 
of-the bond together with his co^^ts, 
but was also entitled to take out execu¬ 
tion for the tvhole, without any regard 
to the damage which he had actually 
sustained by the breach of covenant. 
But now by statute 8 & 9 W. 3. c. 11. 
s. 8. “ In all actions in any court of 
“ record upon any bond, or 'on any 
“ penal sum, for non-performance of 
“ any covenants or agreements con- 
“ tained in any .indenture, deed, or 
“ writing, the plaintiff wiay assign as 
“ many breaches as he shall think fit; 
“ and the jury 'sjmll assess not only 
“ such damages and costs as have here- 
“ tofore been usually done, but also 
“ damages for such of the breaches 
“ as the plaintiff upon the tpal of the 
“ issues shall prove to have been broken, 
“ and tne like Jndgmeni%\\ail be entered 
“ on such verdict as heretofore has 
“ been usually done. And if judg- 
“ ment shall be given for tl)e plaintiff 
“ on demurrer, or by confession, or 
“ nil dicit, the plaintiff may suggest 
** upon the roll as many Breaches as he 
** shall think fit, upon which a writ 
“ shall issue to the sheriff of the county 


** where the action is brought, to sum- 
“ mon a jury before the justices of 
assize of tliat county to inquire of 
“ tlve truth of those breaches and to 
" assess the damagesin which writ 
* the said justices of assize shall be 
“ commanded to make return thereof 
" to the court from whence the same' 
“ shall is^ue at the time mentioned in 
“ such, writ. And in case the defend- 
'* ant, after such judgment, and before 
execution, shall pay into court to the 
“ use of the plaintiff the damages as- 
« scssed and costs, a stay of e.xecution 
“ shall be entered upon the record; or, 
“ if by reason of an execution, the 
“ plaintiff shall be fully paid all the 
** damages and costs, and the charges 
of the execution, the defendant’s 
body, lands, or goods, shall be there- 
" upon forthwith discharged from the 
'" execution, which shall likewise be 
' *'* entered upon record; but in each 
“ case the judgment shall notwithstand- 
“ ing remain as a further security, to an- 
“ swer to the plaintiff such damages 
*' as he may' sustain by any further 
bre'&ch of covenant contained in the 
s^me indenture, deed, or writing; 
upon which the plaintiff may have a 
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scire Judas upon the said judgment 824. 826. Collins v. Collins. It is now 
“ against thedefendantt his heirs, terre- held, notwithstanding some cases to the 
** tenants* or executors or administra- contrary, Coro. Rep. 376. Walker v. 

“ tors, suggesting other breaches of the Priestly j Bull. Nis. Pri. 164.- v. 

“ said covenants or agreements, and to • Bond ; Tr. 30 Geo. 3* K» B* Patd v. 

“ summon him or them respectively to Rogers'. 5-Term Rep.54*1. n.(b); that 
“ shew cause why execution should not the words “ may assign in the first 
“ be awarded upon the said judgment, part, and “ may suggest, in the subse- 
“ upon which there shall be the Kke quent part of the statute, are corapul- 
“ proceeding as was in the action of sory upon the plaintiff. For the act was 
“ debt upon the said bond, for assessing macte in favour of defendants, and is a 
“ of damages upon trial of issues joined remedial law calculated to give plaintiffs 
“ upon such breaches, dr inquiring relief up to the extent of the damages 
“ thereof upon a writ to be awarded in sustained, and to protect defendants 
“ manner aforesaid, and upon payment against the payments of further sums 
“ or satisfaction as aforesaid of such than are in conscience due; and also to 
“ future damages, costs, and charges as take away the necessity of proceedings 
“ aforesaid, ail further proceedings on "in equity to obtain relief against an un- 
** the judgment are again to be stayed, conscientious demand of the whole pe- 
“ and so toties quoties, and the defenjl- nalty in cases where small damages only 
** ant’s body, land, or goods shall be dis- hajp accrued. And therefore, it is not 
chargedoutof execution asaforesaid.” in the plaintiff’s power to refuse to pro- 
This statute was meant to meet the case ceed according to the statute, but he 
of non-performrfhee of*covcnant8 anS was/assign the breach of such covenants 
agreements secured by bonds or inden- as be proceeds to recover satisfaction 
tures, and which covenants arc to be for; and if the defendant plead to issue, 
performed at different timq^, or the the jury upon the trial wl«s^ assess dam- 
monies paid by instalments; andpxtends ages fof such of the breaches assigned 
as well to bonds with conditions there- as the plqintiff shall prove to have been 
under written for the performance of broken, otherwise the verdict is errone- 
any thing contained therein, and to ous, anJauenirerfe nouo will beawarded. 
penalties on articles of agreement, or So it is where there is a judgment upon 
the like, for the non-performance of demurrer or by default. 5 Term Rep. 
covenants or agreements contained in 636. J/arrfy v. Sertf.'fSTd. 538. Roles 
the same articles, &c. as to covenants v. Rosewdl. 2 Wils. 377. Drags v. 
and agreements contained in another Brand. Goodwin v. Croivle. Cowp. 

indenture, deed, or writing. 2 Qurr. 359. [a] Before this act, a plaintiff 

_ • _ » • 

[a] This statute is held not to extend a bill in equity; Snd in the fitter the 
to bail bonds, 2Bos.&Pull.446. Moody chancellor is expressly empowered to 
V. Pheasant t replevin bonds, 3M.&S. assess the damages'by S Geo. 2. c. 30. 
155. Middleton v. Bryan; and bonds s. 23. Neither does it extend to corn- 
given to the chancellor by the petition- anon money bonds, against the penalty 
ing creditor on suing out a commi^ionf of which the courts give relief by stat. 
of bankrupt. 3 East, 16. Smithey y. 4 Ann. c. 16. s. 13.; nor to post-obit 
Edmonson. Fpr in the two former bonds. 2 Camb. 285. Warden v.Fer- 
cascs the courjt can relieve the de§snd- mor. 2 B. Moore, 220. Cardozo v. 
ant without his being compelled to file Hardy. S. P. Murray \. Earl of Stair. 



58 a (xainsfbrd versus Griffitii. 

could only assign one breach upon a ment of the penalty and costs into court 
bond or penal sum, for the performance satisfaction should be entered on the rc> 
of covenants; for if he assigned several cord; and Lord Lonsdale v. Church, 
breaches* the declaration was bad for 2 Term Rep. S88. was denied. That 
duplicity, because the bond was for- • was a bond conditioned to account to 
feited by the breach of one covenant as the plaintiff for all sums of money re- 
much as of several covenants; but in ceived by the defendant as receiver of 
an action of covenant he may assign the harbour 'dues of Whitehaven, and 
breaches upon every one of the coven- it was held, that damages might be re¬ 
ants. 2Rep. 4. a. Manser's case. If covered for more than the amount of the 
the defendant had paid the whole debt, penalty, and therefore the court refused 
that is, the penalty of the bond, he to stay the proceedings upon payment 
might have pleaded the payment in of the pcniilty into court. It seems 
bar of the demand before the statute, clear however, that, both at law and in 
2 Burr. 824. And upon this prin- equity, the obligee cannot recover more 
ciple, since the statute it was held in damages against the obligor for a breach 
Whiter* Sealy, Doug.49., which was a of the condition of the bond, than the 
bond conditioned for payment of rent,'" amount of the penalty and costs; for 
that the bond was only a security to the the bond ascertains the extent of the 
.amount of the penalty, and therefore damage by consent of the parties, and 
the court ordered, that upon payn^ent therefore, if a bond be conditioned for 
by the obligor of the penalty and costs performance of any act, and the obligee, 
into court the plaintiff should acknow- by reason of the obligor’s non-perform- 
ledge satisfaction on record. So in ance, sustains‘a damage far exceeding 
2 Black. 1190. Brangoiin v. Perrot, the amount of the penalty, yet he can 
which was a bond to indemnify a parish only recover to the extent of the pen- 
against a bastard child, the court made altyand costs. 6 Term Rep. 304. 6 Ves. 
a like order, that upon payment of the 414,41.5. Clarhey. Seton. ^b'\ But if 
penalty and costs into court the defend- a judgment be recovered on a bond, 
ant should be relieved from the bond, though it be a foreign judgment; in an 
And in C Term Rep. 303. Wilde v. action on the judgment interest may be 
Clarkson, which was also a bond to recovered in damages beyond the pen- 
indemnif^ a parish against a bastard alty of the bond. 1 East, 436. M'C^urc 
child, the court dtdered that upon pay- v. Dunkin. [c] 

T. 4G. 4. K.B. But all other bonds, Kinnersleyv. Mussen: although a bond 
cither for the payment of money by in- be also given. 2 Taunt. 195. Austcr- 
stalments, or of annuities, ^or fpr the bury v. Morgan. 
performance of any covenants or agree- [i] 2 Marsh. 226. Shutt v. Procter. 

meats, are within the statute. 8 T. R. ' 3 Brown. C. C. 489. Tew v. Earl of 
126. Wallcotv.Gbulding. 6 East, 550.” Winterton. Ibid. 496. Knight \. Mac^- 
Willoughby Stointon. 6 East, 613. lean. SVes. 329. Macktuorthv.l'ltomas. 
Welch V. Ireland. 2 Smith. 666. S. C. [c] But where the penalty is contained 
2Saund. 187. note(2). 'in any other instrument than a bond, 

A warrant of attorney conditioned damages may be recovered beyond it. 
for the payment of money by instal- 1 Black. 39(5. Winter v. Trimmer. 
ments is not within the statute. 3 Taunt. 13 East, 343. Harrison v. Wright; for 
74. Cox V. Rodbard. 5 Taunt. 261. the plaintiff has his option to sue either 
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With respect to the pleading upon 
this statute, the general practice is to 
declare as upon a common bond ; the 
defendant in his plea sets out upon oyer 
the condition of the bond, which is (foi> 
instance) to perform the covenants in 
an indenture; he then sets out the in¬ 
denture and the covenants, and pleads 
a performance of them, the plaintiff 
thereupon in his replication assigns 
breaclies of the covenants which he 
seeks a satisfaction for, beginning tlie 
assignment of the second and every 
subsequent breach with the formal 

for the penalty or for the breach of con¬ 
tract. 

If he sue for die penalty in an action* 
of dehti the case is within the statute 
8 & 9 W. 3., and its provisions must be 
complied with : but if he sue cither in 
covenant or assumpsit, according as the 
writing which'contains the penalty is 
under seal or* not, he proceeds f«r 
damages, and it is immaterial whether 
he claims the penalty or not, for the 
jury are not bound to give that sum, 
but may give more or less as they think 
fit; and the case is not within the sta¬ 
tute, for in these actions, which sound 
in damages, the judgment is for the 
damages found by the jury and no more, 
and cannot possibly stand as a security 
for future breaches. The statute is 
evidently confined to actions of debt. 
Even in debt, whenever the sum men¬ 
tioned in any instrument must, from 
the express language of the instrument, 
or from necessary implication, be«con- 
sidered as the ascertained or liqui(fated 
damages agreed to be paid by one party 
to the other on the happening of a par¬ 
ticular event, or the performance or 
omission of a particular act, the statute 
will not apply; for in such case the sum 
is not p penal sqm; and courts oi^quity 
will not relieve against such suiq, al¬ 
though they will against a penalty. The 


words, “ And for a further breach the 
“ said A. B. according to the. form of 
“ the statute, &c. says,” &c. [rf] But 
the best method seems to be, to state the 
condition of the bond and the indenture, 
and to assign the breaches in the de¬ 
claration. For if the defendant should 
plead non cst factum, the plaintiff may 
find some difficulty in proceeding under 
the statute ; for it does not seem clear 
whether in that case he is to suggest 
breaches, or to sue out a scire facias; 
but sec 2Saund. 187. a. 187. in the 
note. Therefore to obviate any difli- 

distinction is thus illustrated by I.ord 
Mansfield C. J. in 4 Burr. 2229. Imioc 
v. Peers. As in leases containing a 
covenant against ploughing up mea¬ 
dow ; if the covenant be not to ploug/t, 
and there be a penalty; a court of 
equity will relieve against the penalty: 
but if it is worded to pay 5l. an acre 
for every acre plowed up ; there is 
nn alternative, no room for any lelicf 
iigainst it, no compensation, it is the 
substance of the agreement.” Sec 
further us to this distinction, 2Bos. &- 
Full. 346. 'Astley v. Weldon, and the 
cases there cited. 3 Wils. 270. God¬ 
dard vT Vanderheyden. 3 Bos. & Pull. 
630. SmUh v. Dickenson. 1 Brown. C.C. 
418. Slowmanv. Walter. 2Brow'n. C.C. 
341. Errington V. AjfilSify. l tVes.4-68. 
Shackle v. Baker. 

Where Ute sum is considered os liquid¬ 
ated damages, and actions of covenant 
or aSsumpsit arc brought to recover it, it 
should seem that the jury are bound by 
the agreement of the parties to give that 
sum. 4 Burr. 2225. Lotioc v. Peers. . 
Holt’s Ni. Pri. Cos. 43. Barton v. Glover, 
,pcr Gibbs C. J. 

[(/] The breaches arc held to be suf¬ 
ficiently assigned, although they are not 
said in term^to be according to the form 
of the statute. 13 East, 3. Tombs v. 
Painter. 

G 4 
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cuJty, the plaintiff in the declaration as usual. The defendant then pleads to 
upon the bond, after the words " should these breaches, and the issues joined 
** be thereunto required,” had better thereon are tried as other issues are. 
proceed somewhat in this form, ** And At the trial the jury must find a verdict 
** the said J. P. according to the form for the plaintiff with Is. damages, and 
** of the statute in that case made and 40s. costs as before, and muii also assess 
“ provided, says, that the said writing damages upon such of the breaches as 
“ obligatory was made with a condition the plaintiff shall prove. Upon the re- 
“ thereunder written, that if the above turn of the postea, the statute directs 
** bounden, IV, T. &c. did well and truly that the like judgment shall be entered 
observe, &c. all and singular the co« on the verdict as before, that is, to re- 
" venants, &c. whatsoever, which on the cover the debt [e], and Is. damages for 
part of the said fV. &c. were or ought the detention of the debt, and 40s. costs, 

** to be observed, &c. in a certain in> together with the costs of increase, 

** denture bearing date with the said which include, of course, the costs of 
** writing obligatory, and made between the trial. The plaintiff thereupon, (if 
“ the said J. of the one part, and the the damages and costs are not paid) 
“ said fV. of the other part, according ' sues out an execution, (a JleriJacias, for 
** to the true intent of the said inden- instance,) which must of course be to 
V ture, then the obligation to be void, &c. levy the debt and costs recovered by 
** And the said J. further says, that the judgment, but is indorsed to levy the 
** by the said indenture in the condition damages assessed’ for the breaches of 
“ of the writing obligatory mentioned, covenant, the costs found by the jury, 
did demise unto the said JV. ail that,” ahd the costs of increal^e, together with 
&c. so setting out the indenture of de- all reasonable charges and expences for 
niise, with a profert, ant) as many of executing the Jieri Jacias; but if the 
the covenants as have been broken, and damages assessed, and the charges and 
assigning breaches of them, and con- expenc*s for executing the Jieri Jacins 
eluding thus: “ By reason of which exceed the 5001. (the penal sum reco- 
said breaches the said writing obliga- vered) then it must be to levy the sum 
“ tory became forfeited, whereby an of 500/. and the costa of increase. 
“ action hath accrued to the said plain- The provisions of the statute, by which 
tiff to demand and have the said sum the plaintiff is entitled to the charges of 
“ of 500/. (the p'lmalty) above demand- the execution, I conceive, run through 
« ed; yet the said defendant, although the whole section, and extend to ail cases 
“ often requested, hath not paid to the where breaches are assigned by virtue 
“ said plaintiff the said sum of 500/. of i*. It is expressly stated in the for- 
“ above demanded, or any part thereof, mer part of the section, that the de- 
" but so to do hath^hitherto wholly fendant shall be discharged if the plain- 
“ refused, and still doth refuse, to the tjff shall be fully paid all the damages 

damage of the plaintiff of 20/.,” &cr and costs, and the charges of the exe- 

[e] The penalty is still the debt not- 43 Geo. 3. c. 46. s. 3. 10 East, 525. 
withstanding this statute, and therefore, Cammack v. Gregory. 7 Taunt. 254. 
where a defendant is arrested for a sum Talbot v. Hodson. 2 Marsh. 527. S.C. 
less than the penalty, although greater But irshould'-seem that he may main- 
than the damages assessed by the jury, tain an action for a malicious arrest, 
he is not entitled to costs under the 
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cutton; and the subsequent part, which 
provides that the judgment shall remain 
as a security to answer subsequent 
breaches, refers to the former part, 
and necessarily includes the same provi- * 
sion. As the statute directs that if, by 
reason of any execution^ the plaintiff 
shall be fully paid all the damages and 
costs, and the charges of the execution, 
the defendant’s body, lands, or goods 
shall be thereupon forthwith discharged 
from the execution, tuhich shqfl be entered 
upon record^ it may perhaps be proper to 
make an entry upon the record imme* 
diately after the judgment somewhat to 
this effect, ** And the said sheriff is com- 
“ nianded that he cause to be made of 
** the goods and chattels of the said W. 
within his bailiwick (the debt and 
costs, setting out the unritt) and whiah 
** said writ was indorsed to levy the sum 
of 200/. bein^ the amount of the ^a- 
mages in form aforesaid assessed by 
“ the said jury ^y reason of the saia 
<• several breaches above assigned, and 
** also of the said costs and charges, 
“ together with all reasonable charges 
** and expences for executing ihe said 
** writ; provided that the amount of 
** the said damages so assessed by rea- 
son of the said breaches, and of the 
said charges and expences for execut- 
ing the said writ, should not exceed 
** the said sum of 500/.; but if the 
“ same should exceed that sum, then 
“ to levy the said sum of 500/. and the 
** said costs and charges above awarded 
** and adjudged. And the said sheriff 
** now here returns, that by virtue of 
** his said majesty’s writ to him in th^pt 
** behalf directed, he has caused to be 
** made, &c. the said sum of 200/. and 
“ also the sum of /. being the 
“ amount of the reasonable chargesian J 
“ expences for executing the saiji writ, 
** whieh two last-mentioned suras he has 
“ now ready here to pay to the sakl J.; 
** whereupon the said J. now here au- 


knowledges that he has been fully 
pmd and satisfied the amount of the 
'* said damages so assessed by reason of 
the said breaches as aforesaid, and of 
the said costs and charges above 
** awarded and adjudged, and also the 
reasonable charges and expences for 
« executing the said writ, whereupon 
“ the said goods of the said W. are now 
** here discharged of and from the said 
“ execution.’’ It is necessary to shew 
how much hasbeenlevied for the charges 
of execution, that it may appear when 
the amount of the debt, that is, the 
penal sum has been levied; beyond 
which, as I have already observed, ex¬ 
cept for the costs of suity the execution 
* cannot go. It is necessary likewise to 
repeat the words, the damages a$- 
“ sessed by reason of the breaches,” stf 
often, to distinguish them from the 
damages given by reason of the deten¬ 
tion of the debt; 'which, I conceive, the 
plaintiff has no right to levy at all. 

The next consideration is, where there 
is judgment for the plaintiff either upon 
demurrer or by default. In each case, 
the plaintiff must suggest upon the roll 
breaches.of the covenants he seeks sa- 
tisfactiqp for; the manner of doing it 
will in sojne measure depend upon 
what stage the proceedings are in at 
the time of the demuj^ce r pr judgment 
by default. If the demurrer be to the 
plea, and that has stated the condition 
to be for performance of covenants, the 
plaintiff has only (o state the breaches in 
his suggestion. Bu( if the demurrer 
be to the declaration, or if riie judg¬ 
ment by default be for want of a plea 
to the declaration, and that is only 
upon a common bond, in these cases 
*the plaintiff must make his suggestion 
in the form which has already been 
given, whei^ the plaintiff states the 
whole in his declaration. See the form, 
2 Richard. Pract. C.P. 285. 5th edi¬ 
tion. But the defendant cannot p/ccref to 
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the breaches suggested [y]- The plain¬ 
tiff must serve him with a copy thereof, 
and give him notice of the inquiry; the 
form of the writ may be seen in Lill. 
Ent. 608, 609. And as the plaintiff ■ 
is bound to prove the truth of the 
breaches, the defendant will be at liber¬ 
ty to controvert the truth of them. If 
the action be on a bond, and the de¬ 
fendant lets Judgment go by default; 
and the plaintiff thereupon makes his 
suggestion, in which he sets out the 
condition of the bond, and that appears 
to be for performance of an award, or 
of covenants in an indenture, or of ar¬ 
ticles of agreement, or the like, the 
plaintiff must prove the condition of the 
bond, the award, indenture, or articles,' 
as well as the breaches suggested. Ed- 
ttioardsy. Stone^ coram Xatcrence, justice, 
at Hereford, Spring Assizes, 1803 Cc']. 
The statute does not direct any judg¬ 
ment to be entered Tor the damages 
assessed, and for the costs, upon the re¬ 
turn of the inquisition by the jud^e; 
therefore it should seem there can only 
be one judgment t namely, the old judg¬ 
ment for the debt, and l.«. damages for 
the detention, and 40s. costs, together 
with the costs of increase. See HanJein 
v. Broomhead^ 3 Bos. Sc Pull. 607. 
where it was so held in the Exchequer 
Chamly r, Q.nCi,a.^cond judgment for the 
damagesasscssedon the inquiry reversed. 
But there seems to be some difficulty 
on this part of the act how to enter up 
the judgment, so as to have the costs 
of the inquisition. If thb judgment 
be for the plaintiff upon demurrer, per¬ 
haps this form may be a proper one; 

“ Whereupon all &nd singular the pre- 
« mises being seen, and by the court 
** here more fully understood, and ma- 

[y ] Contra per Chaml^e J. S Taunt. 
39i. Plomcr v. Ross. 

[g3 And he must prove that the bond 
mentioned in the suggestion, and pro- 


** ture deliberation being thereupon had, 
** for that it appears to the court here, 
** that the plea by the said fV. in form 
aforesaid above pleaded is not suffi- 
** cient in law to bar the said J. from 
** having his said action thereof raain- 
tained against the said IV.t it is con- 
“ sidered that the said J. ought to reco- 
“ ver his said debt and also his damages 
** by reason of the detention of that 
** debt, and his costs and charges in and 
** about his suit in this behalf.” See 
ante, 46, 47. ** And hereupon the 

said plaintiff, according to the form. 
Sec.** (then assign the breaches, and 
afterwards say) “ Wherefore because 
“ it is convenient and necessary that the 
« court of our said lord the king now 
here should not give their final judg- 
“i ment of and upon the premises afore- 
** said until such time as the truth of the 
“ said breaches of covenant so suggested 
by the said,plaintiff shall have been 
^ inquired into, and the damages, 
‘‘ which the said J. has sustained by 
“ reason of those breaches, shall have 
“ been assessed by a jury of the country 
“ in that behalf, according to the form 
** of the said statute; let judgment 
“ thereupon be stayed until such time 
“ accordinglythen at the end, “ and 
” because according to the form of the 
“ said statute, &c. a jury ought to in- 
“ quire of the truth of the said breaches 
“ so assigned by the said plaintiff, and 
** to assess the damages that the said 
“ has sustained thereby, therefore the 
sheriff of the said county is com- 
. “ mended to summon twelve good, &c. 

of his bailiwick to appear before the 
** justices of our lord the king assigned 
** to take the assizes in the said county, 
on, &c. at, &c. in the said county, 

duced to the jury, is that on which the 
action is brought. 2 Campb. 121. 
Hodgkinson v. Marsden* 
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« upon their oath to inquire of the 
** truth of the said breachest and to 
** assess the damages which the said J. 
** has sustained thereby» and let the said 
** justices of assize make return of the 
« same writ so as aforesaid to the said 
“ sheriiF directed, unto the court of our 
“ said lord the king, here on 
“ next after next coming, 

togther with this writ; the same 
“ day is given to the said W, here.** 
This mode of entering up the proceed* 
ings upon record in cases where a party 
obtains judgment by default, or upqn 
demurrer, seems to be approved of in the 
before cited case of Har^kin v. Broom- 
head, In the inquisition returned by 
the judge, which is in the nature of a 
postea, it must be alleged, that the 
jury have found the truth of the several 
breaches suggested, and damages must 
be assessed for those breaches. Sec 
the form of the'postea, 2 Saund. ISTc, 
187 d. The judgment should then be 
as usual, “ Therefore it is considered 
** that the plaintiff' recover against the 
“ said defendant his said deb^ and also 
1. for his damages which l^e hath 
sustained as well by reason of the 
detention of that debt as for his costs 
“ and charges by him about his suit in 
“ this behalf expended, by the court of 
our said lord the king now here ad- 
judged to the said plaintiff with his 
“ assent. And the said defendant in 
“ mercy,*’ &c. in which are included 
the costs of the inquisition. And.the 
court of Exchequer Chamber inclined 
to the same opinion in the before e^ted 
case of Hankin v. Broomhead. The sub-’ 


sequent mode of proceeding is the same 
as has been already mentioned where 
the judgment is entered upon a verdict. 
So if the judgment be for the plaintiff 

• by default, the plaintiff, instead of taking 
judgment, should say, it is considered 
that the said J. ought to recover his debt 
aforesaid, and his damages on occasion 
of the detention of that debt, and then 

• proceed exactly in the same way as 
above, in the case of a judgment upon 
demurrer. If any further breaches of 
covenant are committed, the act directs 
that the plaintiff may sue out a scire' 

Jiicias upon the judgment. The scire 
Jacias ought to recite the whole pro¬ 
ceedings in the former action, or at 
Meast so much thereof as to make it ap¬ 
pear that the judgment is warranted by 
the statute; it must then suggest the; 
further breaches, and the same proceed¬ 
ings are to be pursued under the scire 
facias as in the original action; but it 
is not necessary there should be any 
other judgment than the usual one in 
a scire facias of an award of cxeeution ; 
and as the statute only stays the pro¬ 
ceedings in ijic scire facias upon pay¬ 
ment of thp damages, costs, and charges, 
it should seem the plaintiff is entitled 
to costal the scire facias, whether the 
defendant pleads to it or not, notwith¬ 
standing the third section of the same 
statute 8 & 9 W. 3. .dTi f.”^only gives 
costs in suits upon writs of scire facias, 
where the plaintiff obtains any award 
of execution after plea pleaded or de¬ 
murrer joined, [A j See 2 Saund 187 o. 
note (1). • , 


[A] See 11 East, 387* Brooke v. Booth, acc. 
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1 Sid. 328. 
Debt on bond 
for performance 
of covenants in 
an assignment 
of a lease, in 
which it is co- 
veiumtsd that it 
then was a good 
and indefeasible 
lease, and that* 
the plainiifr 
should quietlj 
enjoy the, &c. 
during the 
whole residue 
of the term 
without any let 
or disturbance 

the d^endm 
,onts. A stran¬ 
ger enters, and 
breach is as¬ 
signed that at 
the time of 
making the 
assignment the 
lease was not 
good and inde- 
feasible. 'Die 
breach is well 
assigned, for 
the first sen¬ 
tence is distinct, 
and contains a 
general cove¬ 
nant not re¬ 
strained by tlio 
liUter sentence. 

c sTi ’ 


Gainsford verstis Griffith. 

T^EBT on bond, dated the 18th of OctobcTf in the 16th 
year of the now king. The defendant prays oyer of 
the condition, which is for the performance of covenants in 
an indenture of assignment of the same date made between 
the defendant and the plaintiff. And upon oyer the defendant 
shews the indenture, ip which it was recited, that JRichard 
Pagettur, gent by indenture of lease, dated the 20th of Ja¬ 
nuary, in the ]‘4th of the now king, had demised to the de¬ 
fendant a house called the ff'Mte Litm, in King-street^ in West- 
minstei'^ to hold, from the feast of St, Michael then last past, for 
twenty-one years, under the fent of 22/. a-year; and that the 
defendant, by his indenture here brought into court, in con¬ 
sideration of 28/. fine, assigned over all his term and interest 
to tlie plaintiff, and covenanted with the plaintiff, that the said 
indenture of lease from Pt^ettur, at the time of the sealing of 
the said indenture of assignment, was a good, sure, perfect, 
and indefeasible lease in law of the said messuage, and so 
should'stand and remain to the plaintiff during the residue of 
the said term of twenty-dne years then unexpired; and that 
the plaintiff, his executors, administrators, and assigns, should 
quietly and peaceably have, hold, and enjoy the said messuage 
during the whole residue of tlie teVm, without any let, denisJ, 
interruption, or disturbance of £he defendant, or his executors 
or assigns, and acijuitted, or otherwise saved harmless, from 
all incumbrances had, made, committed, suffered, or done by 
the defendant (the rent and covenants upon the original lease 
only excepted); and then the defendant pleads performance 
of all the covenants generally. The plaintiff replies, tliat 
before the making of the indenture brought into court, ope 
Thomas Tamnley was seised of the said messuage in his demesne 
as of fee; apd being so seised, the said Pagettur afterwards, to 
wit, or^the said 20th of January^ in the 14th y^r abovesaid, 
entered into the said messuage upon the seisin of the said 
Taii/vley, and disseisecT him, and was seised in his demesne as 
of fee by that disseisin; and being so seised by disseisin, the 
.said Pagettur made the said lease to the defendant for the said 
twenty-one years, who assigned over to the plaintiff as before 
mentioned.' And the plaintiff further says, that the said 
Tovmley afterwards, to wit, on the last day df Febriitny, in 
the 17th year of the now kin^, entered upon the said plaintiff 
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and ousted him from the said messuage, whereby the said Gaimsvord 
Tawnley was seised in his former state, and the plaintiff’s term 
was extinct And so the plaintiff assigns for breach, that the l _ — 
said lease from Pagetturj at the time of the making of the in¬ 
denture of assignment, was not good, perfect, and indefeasible. 

And this, &c.: wherefore, &c. Upon which replication the 
defendant demurred in law. 

And it was argued by the counsel for the defendant, that 
the breach was not well assigned, because it appears that the 
plaintiff was not disturbed or ousted by the d^endant, or any 
claimir^ under him, but by Townley, a stranger s for though the 
defendant has covenanted that lease was indefeasible, 

yet the last words, “ that the plaintiff shall enjoy •without inter- 
** ruption of the defendant,** &c. clearly prove that the defend¬ 
ant covenanted only aghinst himself, and those only •who claim 
under him. And upon this point many cases were put, that 
one part of a sentence shall be restrained and expounded by 
the other, as Dyer, 240. a. * T^mor for years assigns his • Broughton v, 
term, and covenants, that he has not ma<je any former grant, 
or any thing whereby his assignm^t shall be impaired, hin¬ 
dered, or frusti^ted, l/fft that the Assignee may quietly enjoy 
vnthout disturbance of any person. Here, by the opinion of 
three justices, the last words, which were general, were 
restrained and limited by the exposition of the former words, 
which were special. (1) So ip the same book, Dyer, 255. a. 
the condition of a bond was, that if the obligor suffered the 
obligee quietly to hold the lands from year to ^ear during the 
term, and that without trouble of any person, it was adjudg¬ 
ed, that the last words were expounded and limited by the 
former : and also the case of Sir George Trenchard v. Hoskit^_ 

Winch’s Rep. 91, 92, 9S. C. B. Litt Rep. 203. S’. C. 

was cited, where a man covenanted that he was seised 

in fee, and that he had good power to sell, and that no C 60 ] 

reversion was in the crown, notwithstanding any act dont by the 

covenantor, the last words, “ vmfwithstanding any act 

restrain the general sense of both |he first covenants. And 


(1) So is Poles and Jervies, Dyer,240. judged that the action of covenant did 
in the margin. Tenant pur outer vie not lie, for *' but” refers the subsequent 
leased for twenty'One years, and cave-* words to the precedent words. 'J'he 
nanted that he had not done any act but cases inserted in the margin of Dyer 
the lessee shall .or may enjoy it &ring are of great authority, being collected 
the years, afterwards within the twenty- by Lord Chief Justice Treby, 
one years cestui que vie died, it was ad- 


60 Gainsford versus Griffith. 

Gainsford so he concluded, that the covenant here shall be ex- 

Griffith limited by the last, and consequently the plain- 

L ■ ■ 'j tilF has assigned no breach, and therefore the replication was 
insufficient. 

To which it was answered for the plaintiff, that here the 
first covenant) that the lease was indefeasible, is not restrained, 
nor can be limited by the subsequent words. Yet the cases 
put on the other side were agreed: for the two cases cited 
from Dyer were only one entire sentence, and not distinct 
covenants; and then the construction is to be made upon the 
whole sentence. And the case in Winch, though it was 
not adjudged, but the court divided in opinion, yet it may be 
good law(l); for the restrictive words coming at the end of 
the last sentence may indifferently be applied to both the pre¬ 
cedent sentences; for the words, “ ifbtwithstanding any act 
done,” &c. are applicable to the covenant that he was seised 
in fee, and to the covenant that he had power to sell, as well 
as to the covenant that thpre was no reversion in the crown, 
and the sense will be good and perfect: and in that case those 
words, “ notwithstanding any act done,” &c. were omitted 
at the end of the two first sentences .to avoid tautology and 
idle repetitions, they^ at the end of the last sentence, being 
. . , well applicable to all the former sentences, et quod subintelli- 

A particular ... r, 

jtre$t covenant gitw' non deest. And It was agreed, that a particular covenant 

in fact may restrain a general^ covenant in law, as in Noke’s 

nantiiiiaw. case. 4 Hep. 80. (2) But it was said, that in this case there 

(1) A writ of error was aftewards absolute and general, because the ge- 
brought in K. B. where it was adjudged neral usage of conveyances is to make 
that the last clause, notwithstanding one covenant independent of the other, 
“ any" act uoTTe,”,, &c. did not restrain and the* judgment of the C. B. was rc- 
the first clause of the covenant, namely, versed, 2 Roll. Ab. 250. pi. 4. 1 Sid. 

that he had a good and indefeasible 328. [t] 

estate in fee; but that such clause was (2) Cro. Eliz. 674. S. C. by which 

[i] In all cases vhere several cove- will be found to be very nice and diffi- 
nants are contained in a deed, the courts ' cult. 11 East, 633. Howell v. Richards, 
endeavour to ascertain the intention of 2 Bos. & Pull. 13. Brotoning v. Wright. 
the parties from an attentive considera- 3 Bos.& Pull. 565. Hesse v. Stevenson. 
tion of the whole deed, and construp 15 East, 530. JBar/on v. Pitegrrn/tf. 2B. 
the covenants, either as independent or Moore, 592. Foordy. Wilson. 1 Brod.& 
as restrictive of each other, according Bing. 319. Nind v. Marshall. 3 Moore, 
to- such apparent intenvion. Every 703.4* S. C. See also post, vol. ii. 178. 
case, therefore, must depend upon the et s^q. as to the construcf;ion of covenants 
particular words used in the instrument of indemnity, 
before the court, and the distinctions 
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was an express general covenant in ftuity whicli is not, nor Gainseord 
can be, restrained by any other subsequent covenant, if it 
cannot be construed as part of the first general covenant, k. — v 
A nd this difierence was taken, that if a restrictive clause be 
in the first or last part of a sentence, or at the beginning of 
the firsts or at the end of the last sentence, which in good 
sense may be applied to one and the other, tliere it shall 
extend to both sentences; but otherwise it is if such sentence 
be placed in tlie middle of one or two sentences (1), as in 
Cro. Car. 106. Craifford\,Craiiford{2)\ tcaAibid,^Q5. Hughes 
y. Barnet. {3) Covenant that he was seised iif tee, “ notwitli- 
“ standing any act done,’* &c.; and that the lands were of tlie 
yearly value of200^. Here the words, “ notwithstanding,” &c. 
cannot be applied to the covenant concerning tite value, be¬ 
cause they were placed in the middle of the sentence. And 
here the words in the last covenant, “ witliout interruption,” [61] 
cannot be applied in sense to the covenant that tlie lease was 
indefeasible; for then the sentence would be insensible, 
namely, that the lease was indefeasible without the interrup- 


it appears that the court gave judgment 
upon another pbint. The authority 
of this case upon the point above-men¬ 
tioned was questioned by Fleming C. J. 
in 2 Bro'wnl. 214'. Proctor v, Johnson. 
But it has been since recogi\ised in 
many cases, and is now considered as 
an established point of law. Vaugh. 126. 
Hayes v. Bickerstqff'. 1 Lev. 57. Broion 
V. Brotvn. 2 Ld. Raym. 1419. Frontin 
V. Small. [A] 

(1} It is questionable whether much 
regard would now be paid to tliis mode 
of construction. The chief object of 
courts of law at present is to discover 
the true meaning of the parties, and 
to construe the covenants accordin{;ly. 
As far as the difference above laid down 
would tend to find out the intention of 
the parties, so far would it now be 
adopted and no farther. The proper 
rule seems to be that which Lord Mq/is- * 

[A] But an express warranty in a 
feoffment, which is a covenant rea1,«will 


field laid down In a case, where the 
question was, whether certain words in 
a covenant amounted to a condition 
precedent or not, ** that the dependence 
** or independence of covenants xnas to 
“ he colCectedfirom the sense and meaning 
“ o/* the pfirties, and that hoxaever trans- 
“ posed this might be in the deed, their 
“ precedency must depend on the order 
“ of time in which the intent of the 
transaction requires their jierform- 
“ ance.*’ Kingston* v. Preston, cited 
in Jones v. Barkeley, Dougl. 684. Vid. 
post, 320. note (4). And 2 Bos. Sc 
Pull. 27. Browning v. Wright, per 
HeatJt J. and 1 Sid. 312. Ferrers v. 
Newton. * , 

(2) Litt. Rep. SO, 81. S. C. 

(3) 2 Roll. Abr. 249. pi. 3. Sir Wil¬ 
liam Jones, 403. S. C. So is 1 Lev. 40. 
Cooke V. Founds. 3 Lev. 46. Nervin v. 

' Munns. 


not restrain the warranty in law arismg 
from the word “ dedi." Co. Litt. 384. a. 
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tion of the defendant, &c«,: au^ besides, if it was sensible, 
yet the words, *<'Tirithd^ intemiptWn,” &;c. do not take away 
the force and signification of the word indefeasible, but it re¬ 
mains an absolute general covenant as before. And then the 
lease, being defeated by a stranger, was a breach of covenant: 
and so the replication good. And of this opinion was tlie 
whole,court: and judgment given for the plaintiiF. Saunders 
of counsel with the plaintiff. See Hutton's Rep. f4.87. Nap- 
per^s case, ibid. 93. Latch. Rep. 105. 


Butler versus Wigge. 

Hil. 18 & 19 Car. II. Regis. Roll. 93. 

to*wiiu heretofore, to wit, in 

tlie term of "Easter last past, before our lord the 
king at fVestminsterf came Henry Butler^ by John Udarshy his 
attorney, and brought here into the court of our said lord the 
king, then there, Ihis certain bill agmnst Thomas Wigge, 
otherwise called Thomas ^igge, senior, of Mentmore, in the 
county of Bucks, gent, in the custody of the‘ marshal, &c. of 
a plea of debt, 8cc.and there are pledges of prosecution, to 
wit, John Doe and Richard Roe ; which said bill follows in 
these words, to .wit, Bucks, to wit, Henry Butler complains of 
Thomas Wigge, otherwise called Thomas Wigge, senior, of 
MeJdmare, in the county of Bucks, gent, being in the custody 
of the marshal 5f the marshalsea of our lord the king, before 
the king himself, of a plea, that he render to him 40/. of 
lawful money of England, which he owes to and unjustly 
detains from him; for that wherbas the said Thomas, on the 
20th day of January, in the year of our Lord 1665, at Iveng- 
hoe, in the said county, by his certain writing obligatory, 
sealed witlj the seal of him the said Thomas, and to the court 
of,:Ouy said lord the king iiqw here shewn, the date whereof 
is the same day and year aforesaid, acknowledged himself to 
be held and firmly Hound' to the said Henry in the said 40/. 
to be paid to the said Henry when he should be thereunto 
requested. Yet the said Thomas (although often requested) 
has not yet paid the said 4G/. to the said Henry, but to pay,« 
the same fo him has hitherto* altogether refused, and still 
refuses; to the damage of the smd Henry of 20/. And there¬ 
fore he brings suit, See. " 
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And now at this day, to wit, o^.W^dnesdai/ next after the Butler v. 
octave of St. Hilary m. this same^ term, until which day the j Wigoe. ^ 
sakl Thomas Wigge had leave to imparl to tlie said bill, and itn^Umce. 
then to answer, &c. before our lord the king, at Westminster^ 
comes as well the said Henry Brdler by his said attorney, as 
the said Thomas by W, Gillmore, his attorney; and the said 
Thomas Wi^e defends the wrong and injury when, &c. and f 62 j 
prays oyer of the said writing obligatory, and it is read to 
him ; he also prnys oyer of the condition of the said writing Oyer of the 
4)bligatory, and it is read to him in these wori]jS, to wit, “ The 
condition of this obligation is such, that if the above 
“ Ixninden Thomas Wigge, his heirs, executors, and admini- 
** strators, and every of them, do in all things stand to, abide 
** by, fulfil, i^erform, and keep the award, arbitration, order, 

“ determination and judgment of Htmry Ctncjwr, of Ivcnghoe, 

“ in the county aforesaid, gentleman, ami William Johnson, 

** of Ivenghoe Aston^ in the county aforesaid, gentleman, arbi- 
trators indifierently elected and chosen, as well on the part 
“ and behalf of the above bounden Thomas Wigge of the one 
part, and thp above-named Hetvy Butler of the other part, 

“ to award, ai^itrate/* determine, ^nd judge of and for all 
“ manner of action and cause, actions aijd causes of actions, 
suits, controversies, debts, dues, accompts, claims, anil de- 
** mands, trespasses, bills, |)onds, judgments, executions, and 
** all things whatsoever hnd,«moved, or stirfed, Qccasioned, 
begun, depending^ or being, between the said 4 )nrties, before 
** the day of the date hereof: and likewisjp if the above 
bounden Thomas Wigge shall secure and discharge the said 
** Henry Butler of and from all manner of suits, actions, 
debts, trespasses, bills, bi^ids, judgments, executions, awu ^ 

“ all whatsoever may arise by, from, or under any pretence 
“ or colour of Thomas Wigge, junior, son of the said Thomas 
“ above bounden, so always that the said award, arbi- 

trament, order, final determination and judgment of the 
“ said arbitrators, of and for oi^coi\cerning the premises, be 
“ made and given up by writing indented under their hands 
“ and seals, at or before the twenty-third day of this instant 
“ January, and ready to be delivereti to the said parties, at 
or in the King^s Head in Ivenghoe, situate in the county 
** aforesaid. But if the said arbitrators, nominated and 
** elect;^ os a^resaid, shall ndt agree upon their ietermiim- 
** tion and final judgment of the |a>d premises, that then they 
“ shall choose .and elect one indifferent man, and they shall 
VoL.f. H 
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Butler versus Wigge. 


BurLER V. 
WlGOE. 


No awaril by 
the arbitraturs. 


C 63 ] 


nor any umpir¬ 
age. 


« stand to his final end and determination and judgment, 
« which he shall give and determine on or before the twenty- 
“ eighth day of this instant Januatyt under his hand and 
seal, that then this present obligation to be void and of 
“ none effect, or else to stand and remain in foil power, 
« force, and virtue.” Which being read and heard, the said 
Thomas says, that the said Henry BtUler ought iy3t to have or 
maintain his said action thereof against him, because he says 
that the said arbitrators, in the said condition above named, 
made no award, order, or judgment of and upon the pre¬ 
mises above specified in the condition of the said writing obli¬ 
gatory on or before the said 23d day of January ; and the 
said Thomas Wigge further spys, tliat the umpire chosen by 
the said arbitrators made no umpirage, determination, or 
judgment of and upon the premises, above likewise men¬ 
tioned in the condition of the said writing obligatoiy, on or 
before the said 28th day of January, in the said condition 
above mentioned; and ths.t no suits, actions, debts, trespasses, 
bills, bonds, judgments, executions, or other things whatso¬ 
ever, have arisen by or from any pretence or colour of Thomas 
Wigge, junior, in the condition of the said wtriting obligatory 
above named, from the day of the date of tlic said writing ob¬ 
ligatory hitherto. And this he the said Thomas Wigge, senior, 
is ready to verify. Wherefore he prays judgment if the said 
Henry Butler ought to have or,maintain his said action thereof 
against him, &c. 

And the said Henry Butler says, that he, by any thing by 
the said Thomas Wigge, senior, above in pleading alleged, ought 
not to be barred from having his said action thereof against 
said Thomas Wigge, because he says that well and true it 
'Diough the ar- is, that the said arbitrators above named in the said condition 
did not make any award, order, or judgment of and upon the 
premi$ies, in the said condition above mentioned, in manner 
and form*as the said Thomas has above thereof in pleading 
alleged; but the said Henry further says, that the said arbi- 
tratprs, after making the, said writing obligatory, to wit, on 
the said 23d day of January, in the said condition above 
mentioned, at Ivenghoe aforesaid, in the said county, did duly 
choose Francis Duncombe, of Ivenghoe aforesaid, gent, being 
an indifferent person, to be an umpire to make final end, 
determination, and judgment'between the said parties, of and 
upon the premises, in the said condition above mentioned, ac¬ 
cording to the form and effect of the said condition: which 


Rqtlicatioii. 


bitrators made 
no award. 


yet they chose 
an umpire, 



6*3 


Paschae, 10 Car. II. Regis. 

said umpire so chosen, afterwards, and before the said 28th Butler v. 
day of January^ in the year of our lord aforesaitl, at Ivenghoe ^ Wigge. ^ 
aforesaid, in the said county, having taken upon himself the 
burden of awarding, ordering, and finally determining the said 
premises in the said condition above likewise mentioned, by 
his certain writing of umpirage indented, under his hand and undi^i$ 
seal, (and to the court of our said lord the king, now here, band and seal 
shewn, the date whereof is the day and year aforesaid,) did brought 
order, award, determine, and adjudge of and upon the said 
premises, that the said Thomas fVigge, senior, his executors, 
or administrators, should pay to the said Henry Btdler^ his 
executors, administrators, or assigns, 6/. of good and lawful should pay to 
money of Bngland, upon the 29th day of January ihon, instant, 
at or in the then manjsion-house of Edward Newens, situate at January, 
the King^s Head, in Ivenghoe aforesaid, in satisfaction and dis* C 64 ] 
.charge of all controversies and demands between the said 
parties, before the 20th day of the said month of Januaiy, 
and that there should be an end eff them for ever, and that the 
said parties should from thenceforth be friends, as by the said 
award more fully appears. Aik? the said Henry in iket says, 
that the said Thomas Wigge the wow defendant, afterwards, 
to wit, on the said 27th day of Januaryia the year aforesaid, 
at Ivenghoe aforesaid, in the said county, had notice of the said defendant liad 
award in form aforesaid •made, and that he has not paid to not*piddth« 
the said Henty Butler the said Ql. upon the said •29th day of 
Januaty, according to the form and effect of the said award. 

And this he the said Henry Butler is ready to verify. Where¬ 
fore he prays judgment, and his debt aforesaid, 'together with 
his damages on occasion of the detention of that debt, to be 
adjudged to him, &c. 

General demurrer and joinder in demurrer. Demurrer. 

But because the court of our said lord the king, now here. Curia advisa» 
is not yet advised of giving thdr judgment of and upon the 
premises, a day is therefore g^ven to the said parties before £ 65 ] 
our lord the king, at Westminsitr, until day * 

next of the to hear their judgment of and 

upon the premises, because the court of our said lord the king 
now here, is thereof not yet, &c. 



Butler verms Wigge. 




Case 10. Butler versus Wigge. 

|K«»^204. I^EBT upon bond. — ‘The defendant prayed oyer of the 
p^ the condition, which is, that if the defendant should stand 

tion of M ^i- to, and abide by, the award of two arlntrators of all actions, 
courtwiUtnuu. SO that the award be made on or before the 2Sd day of 

Janwary; “ but if the arbitrators shall not agree upon their 
words, and COD. ** award, that then they shall choose and elect an indifferent 
** stand to his final end, determinafion 

vious in^t of ** and judgment, which he shall give and determine on or 
the iMrtiea. before the 28th of January^ Under his hand and seal, that 

** then this obligation shall be void,” &c. And the defendant 
pleaded that neither the arbitrators nor umpire made any 
award or umpirage according to the form and effect of the 
condition of the obligation. The plaintiff replied, and con- * 
fessed that the arbitrators dijl not make any award, but said, 
that they chose an usipire, who awarded that the defendant 
should pay to the plaintiff a f;;ertain sum of money in lieu and 
satisfaction of all controversies, &c> and .assigned a breach for 
ntm-payment of the money. Upon which the defendant de¬ 
murred in law. 

And it was objected that the defendant was not bound to 
perform the award of the umpire^ because the condition was 
in that part void and insensible; for the words are rather 
directory than conditional, as before appears: and it is also 
insensible, because it is said that the arbitrators shall choose 
an indifferent man, and ** the^* shall stand to his award; 
—which wonl ** they” in this place, being in the plural number, 
signifies tiie arbitrators^ and not the defendant: also it does 
not appear, upon what matter the umpire should make his 
award; fur it is not limited by the condition to be made upon 
thept'emises»{\) ; so that the defendant is not by the words to 
|)erforiii the award: and it w<;fUld be absurd to say, that the 
defendant would be bound by the bond that the arbitrators 
should perform the award of the umpire: and it cannot be 
intended that the word they should refer to the plaintiff and 
defendant both, for then the defendant would be bound that 
the plaintiff should perform the award; which is more absurd, 

------i_:____ 

« « 

(1) See All. 51. Rose v. Spark- Ibid. <278. Perry v. Nicholson, Post, 

1 ^r|i, 277. Hamkins v. Colclough. 324. note (2). 
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and against the intention, that the plaintiff should have powp 
to make the defendant forfeit his bond v^hether he will or not: 
and though generally, if a condition be altogether insensible 
and void, the obligation will be single (1), yet in this case the 
condition is good, notwithstanding these words are insensible; 
for the first part of the condition to perform the award of the 
arbitrators is good, and is a proper condition, which is suffi¬ 
cient to defeat the obligation: and if die defendant hath per¬ 
formed it, or if he be excused by law dierefrom by the arbi¬ 
trators having not made any award, (as in this case,) the 
obligation is saved: and because the words are deficient in the 
other part of the condfdon, the intention of the parties will 
not server as appears by the book of 39 6. 10. a. where the 

condition of an obligation woS, that if the defendant did not 
pay so much money,* the obligation should be void, it was 
adjudged upon the words, that the ol^igation was saved by the 
iion-iiayment of the money, though the intention of the parties 
was, that the defendant should be bound to pay the money, 
and not to omit paying it, as was expre^^ed by the words (2): 
and so it was concluded that, the arbitrators not having made 
any award, the condition was {lerformed, and the dbligation 
saved, althou^i the award of the "umpire was not performed, 
liecausc the performance of the umpire’s award was not any 
part of the condition, but was insensible and absurd. 

But it was resolved an*d adjudged by the court, tliat the 


Butlkr V. 
WlOQE. 


If the condition 
dt aboudbe 
insennUe or 
Void, the bond 
will be ein* 
gle. [«} 

But if die con¬ 
dition oonriets 
of two diftinct 
parts, one good 
and theothw 
void, and the 
obligor per¬ 
form the good 
port, or be ex- 
cus^ by law 
tberefrom, the 
bond is saved, 

S. F. Bosan. & 
Pull. Rep. S4V, 
e4S. Da Costa 
V. Davis. 


(1) So is Co. Lite. 206. a. 1 Roll, tion is void. 1 Salk. 172. Pullerloh s. 
Abr. 419. (C). pi. 2. Ibid. 420. (E). Agnew. 

pi. 1. 3. Lev. 74, 75. Gra/tam v. Craxa^ (2) S. Cl. Bro. Conditions, 98. Obli- 
shaw. With respect to impossible or gation, 42. and 1 Roll. Abr. 419. (B). 
void conditions, the following distinc- pi. 1, 2. But this ^as’e hds bfecn over- 
tion has been taken; tliat where the ruled by subsequent authorities, 2 Mod. 
condition is undenoritlen or indorsed^ 285. Wells v. Wright. S.C. I‘recra.247. 
that is only void, and the obligation is pi. 261. 1 Sid. 105,106. Vernony. Al- 
single; but where the condition is part sop. S. C. 1 Lev. 77. 11 Mod. 193. 

ofthe lien itsel f, and incorporated Qiere- Wells v. Fergusdh. S. C. 2 Salk. 463. 
with, (as in a recognizance by bail,), if 11 Mod. 199. Doug. 383,384. 3 edit, 
the condition be iuii>ossible, the ubliga- Bache v. Proctor. £5] 

C«3 Seats if the condition be only [5] This principle has been extended 
improbable. 2 H. Black. 163- JFtwc4 to promissory notes. Therefore a note 
V. Campbell. 6 T. R. 200. SaC. per containing ihe words « I promise not 
Ld. A*c«yo« C.*J. Ibid. 211. to pay,” was held to be a valid note. 

• See Baylcy on Bills, 4th cd. 6, 

H 3 
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^w**^*' condition was good enough in that part, though it was not 
so properly expressed as it should be; and that the defendant 
AnywOTdsby had forfeitell his bond by the iion*perforniance of the award 
which theinten. umpire: and they said that any words, by which the 

are sufficient to intenttofi Of the parties can appear, are sufncient to make a 
t!on^a**^nd 4 Condition of an obligation; for if the words, though they are 
improper, should be construed void and not a condition, then 
in many cases, and perhaps in this very case, the obligation 
ivould be single and of force a^^inst the defendant, although 
he has performed the condition of it according to the intention 
of the parties: and the condition, being for the benefit of the 
'nic condition defendant tlie obligor, shall be construed favourably for his 
be construed fa- advantage: and tliough here such construction is to the pre- 
brn^t'o/toe*** defentlant, yet the law is the same in all cases, 

obUgar. and cannot be altered in this particular case (1): and judg¬ 

ment was given for the plaintiif. Saunders of counsel with 
the defendant. 


(1) So is Sir Will. Jones, 181. Ea¬ 
ton V. Butter. S.C. Palm. S52. 3 Lev. 

137,138. Stanley Fear lie. 1 Wils.61. 
Box V. Day. 1 Ld. Raym. 38. Avery 
V. White. If there be an omission of 
the usual conclusion of a condition, 
namely, that then the obligation shall 
be void, &c. yet the condition i^ good, 
and it is a good defeasance of the bond. 
Insensible and repugnant words shall be 
rejected. 2Saund. 79. Mardtv^ererv. 
Havoxby. Cro. .Tac. 358. Goodman v. 
Knight. 3 Lev, 21, 22. Langdon v. 
Goole. 2 Salii. 462. Cromwell v. Gruns- 
den. S. C. 1 Ld.'Raym. 335. 2 Str. 
945. Lambert v. Branthwaite. Where 
the condition of a bond is entire, and 


the whole be against law, it is void; but 
where the condition consists of several 
different parts, and sonic of the^l^e 
lawful, and the others^ not, it is^'^iicibd 
for so much as is lawful, and void for 
the rest. 2 Brown. C. P. 381. Bex v. 
Yale. S. C. 5 Vin. 99. pi. 9. MSS. 
2 Ld. Raytn. 1459. Chesman v Nainby. 
Hob. 14. Norton v. Simms. S. C. Mo. 
856, 857. pi. 1175. 3 Rep. 83. a. 

I'tvyne’s case. 1 Vent. 237. Mosdelv, 
Middleton, [c] But if a bond is given 
with condition to do a thing against an 
act parliamenti and also to pay a just 
debt, the whole bond is void, because 
the letter of the statute makes it void, 
and is a strict law. Hob. 14. [rij 


[c] 4 M.& S. 66. Netoman v. Nnvman, 
S.P.; arid see 5 Taunt. 727. Green¬ 
wood v« Bishop qfjAondon. 1 Marsin 
293. S. C. 

fcf] But, unless the act of parliament 
expressly enacts, that all securities and 
instraBients which contain matters con¬ 
trary to the act shall be absolutely void, 
so much only of such securities and 
instrdlhcnts as is contrary to the net 
wiH be avoided, and the rest will stand 


goodj as in the case of the property.tax 
acts,*' which were repeatedly held to 
avoid only so much of the indenture or 
bond as was contrary to the acts, and 
that, whether the covenants and clauses 
were separate or not. 11 East, 165. 
Gaskell v. King. l^East, 87. Wigg v, 
SlMtlfworth. , 15 East, 440* Howe v. 
Synge. 4 Taunt. 105. Fuller y. Abbott. 
See 6 East, Kerrison v. Cole. 1 Barn. 
& Cres. 327. Biddell v. Leader. 
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Turbill*s Case. 


Case II. 


Easter, 19 Car. II. 

• 

^^URBILLt an attorney of the King’s Bench, contracted 
with one Nevinsotii for the purchase of certain lands; and, 
by articles of agreement, covenanted with Nevinson to pay 
him 200/., when Nevinson should make a good conveyance 
to Turbill of tlie lands, discharged from all incumbrances: 
Nevinson afterwards made a conveyance to 'IhtrbiU, but there 
were incumbrances upon'the estate which were not discharged. 
But one Norton a scrivener, and other creditors of Nevinsony 
hearing of this covenant of Twrhilly levied several plaints in 
the court of one of the sheriffs of Londony in the counter, 
against Nevitison for their several debts; and upon nihil re* 
turned against him, according to the custom there of foreign 
attachmenty the monies, which Turhill had so covenanted to 
pay, were attached in his hands, as a debt owing by him to 
the ^ id Nevinson {!); upon which Tvrbill sued out a writ 


S.C. 1 Sid. 
362. e Keb. 
346. An attor¬ 
ney or other 
officer of K.B. 
sliall not have 
his privilege 
against foreign 
aitachmciits in 
London. Coiit. 
2 Leon. 156. 
Lodge’s case. 
Dy. 287. a. in 
marg. Whipp 
and Sallow’s 
c.isc. 1 Leon. 
189. Bdward’s 
and Tedbury’s 
case, 1 Show. 
11 . 


(i) This custom was certified 
Starkey, recorder of London, to be, 
** that if a plaint be affirmed in London 
« before, &c. against any person, and it 
“ be returned nihil, if the plaigtiff will 
“ surmise that another person vsUhin 
** the city is a debtor to the defendant 
** in any sum, he shall have garnishment 
** against him to warn him to come in 
“ and answer whether he be indebted in 
** the manner alleged by the other; and 
if he comes and docs not deny the 
“ debt, it shall bo attached in his hands, 
and after four defaults rccordod on 
“ the part of the defendant, such per- 


“ son shall find new surety to the plain- 
tiff for the said debt; and judgment 
“ shall be, that the plaintiff shall have 
** judgment against him, and that he 
“ shall ’ be qpit against the other, q/ler 
“ execution sued out by the plaintiff".” 
22 Edw. 4. 30. b. 1 Roll. Abr. 554. 
pi. 4. *Godb. 400, 401. pi. 483. Hern 
V. Stubbs. But if no execution be sued 
out, the plaintiff may go on with the 
suit below, and tha defendant may sue 
his debtor, notwithstanding the judg¬ 
ment. Dy. S3, a.; so certified by 
Brook, recorder, 7 Edw. 6. [n] The 
plaint may be exhibited in the mayor’s 


[a] 1 Brod. & Bing. 491. Wetter w. 
Rucker, S. P.; where the court held, 
that the custom that execution must be 
sued out should be strictly pursued, am} 
that no voluntary payment by the*gar- 
nishee to the plaintiff \v>ll protect the 
garnisliee JrotA his liability to the 
defendant. To give the lord mayor's 


court jurisdiction, \i is not sufficient 
that the garnishee reside within the 
city ; the debt due from the defendant 
to the plaintiff must also have accrued 
there. Traub and others v. Schmidt. 
Manning’s Index, Appendix, Foreign 
Attachment,\t.S50. And if an action be 
brought by the defendant against a gar 
H 4 
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TuRBiLL’ii of privilege, as a clerk of the court of King’s Bench, directed 
Case. jQ jljg niayor, aldermen, and sheriffs of London^ reciting that 
the chief clerks of the court, and their clerks, from time 
whereof, &c. have been impleaded “ in our court before us. 


or sheriff’s court; but it is said that 
tlic proceeding in the mayor’s court 
is more expeditious and less expcn-> 
sive. [b] The plaintiff finds common 
pledges to prosecute his plaint, and 
thereupon process issues by a summons 
directed to the serjeant at mace fo sum¬ 
mon the defendant, who makes return 
that the defendant has nothing whereby 
he can be summoned. A custom has 
been said to prevail, not to summon 
tlic defendant or give him any notice 
of the plaint, so that the attnehment 
issued without his privity or knowledge. 
This custom, however, has been justly 
exploded, as being contrary to the first 
principles of justice: and a judgment of 
foreign attacliment, which appeared to 
have been given without a summons and 
nihil returned, was adjudged to be er¬ 
roneous and void. Fur iimeniuch as 
the attachment is founded upon the 
ilefuult of the defendant’s appelarancc 
to the plaint, how can he be said to 
have been guilty of a default of appear¬ 
ance if he has never been summoned to 
appear? 3 VVils. 297. FLsherv. Lane, 
S.C 2 Black. Ilep. 831. Butitwsisob- 
►erved by Lord Kllc^borough in M* Da¬ 
niel V. Hughes, 3 East, 372., “ that in 


the report of this case by Mr. Justice 
« Blackstone, De Grey C. J. assigns as a 
“ reason for th'e decision, that the judg- 
“ ment in the mayor’s court did not 
" appear to be such as fell within the 
** custom; there being no summons of 
“ the defendant Fisher,nor any return of 
“ nihil." Bvft where there is a return 
of non est inventus and nihil, that assigns 
a reasqp why he could not be summoned. 
When the sumtnons is returned nihil, 
then, upon a suggestion entered that^l. 
is indebted to the defendant, a precept 
goes to the serjeant at mace to attach the 
money in the hands of A. Sec the form, 
2 Lutw. 980, 981. North v. IVinskell, 
And after four defaults by the dt^'^tl- 
anti^ a scire facias issues against Ji. If 
li^ acknowledges the debt to the^dc- 
fendant, and the plaintiff swears to the 
truth of his debt, which he itoust do in 
person and^ not by attorney; 2 Lutw. 
985.; aqd finds real pledges to return 
the money attached, in case the defend¬ 
ant should disprove the original debt 
within a year and a day, the plaintiff 
has judgment and execution for the 
money in the hands of A. and shall ac¬ 
knowledge satisfaction fur them upon the 
record. Com. Dig. Attachment 


nishec, and payment under the foreign 
attachment be set up as a dcfeiice, 
although the judgmciM is prinid facie 
evidence that the debt arose within the 
‘ ‘‘ily* yet this being a record of an in-' 
ferior court, evidence may be admitted 
to prove the contrary. 2 Carapb. 19. 
Ilnxham v. Smith. 

An attachment in the mayor's 
court, if there be no oppe^ition, may 
be fini^ied in five days: it continues 
ill forre always, and the plaintiff may 


proceed when he will: but an attach* 
ment in the sheriff’s court is a third 
part more chargeable, and cannot be 
determined under three weeks; nor 
continues in force above sixteen weeks. 
Com. Dig. Attachment (A). 

[c] The plaintifi' cannot take money 
oV gqods out of the hands of a garnishee 
w'ho has a lien upon them, without dis¬ 
charging the lien. 5 Tgiint. 575. Na¬ 
than Giles, per Gibbs C. J. 
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** and not elsewhere, nor ought they to be drawn into exa- Turbill*# 

“ mination before any secular justices, or judges, in any pleas t Cw. ^ 
(felonies, appeals, and freeholds excepted); yet nevertheless 
the said creditors had drawn the said TurbiUt bang one of 


But it seems that it is not necessary that 
the plaintiff should swear to the truth of 
his debt: and in the before-cited case 
of M*Daniel Hughes, it wa» decided 
that the garnishee is not bound to prove 
tlic debt of the plaintiff below who at¬ 
tached the money in his hands, although 
by the course of proceedfngs in the 
mayor’s court, bail not having been put 
in, the plaintiff below was not obliged to 
prove the debt to entitle parties to re¬ 
cover against the garnishee. How¬ 
ever, a foreign attachment, like the 
process by distringas in the courts at 
IVesiminster, is to no other purpose than 
to compel the appearance of the defend¬ 
ant, i 'Therefore if he appear within^a 
ycalt a day and put ip bail, though 
arter''|udgment (fed execution agi^'1|‘' 
the garnishee, the attachment is at Rii 
end; Sir T. Jones, 222, 223. Lewisv, 
IValUs; Carth. 26. Andrews v. Clerke ; 
3 Term Rep. 313. (note); if satisfaction 
be not entered upon the record. So it 
is if the defendant surrender himself at 
any time before satisfaction acknow- 

[r/] 5 Taunt. 560. Nathan v. Giles, 
S. P. 1 Marsh, 226. S. C. 

[c] But in Banks v. Self, 5 Taunt. 
234. note, it was held not to be neces¬ 
sary to aver the custom, that the plaintiff 
above must be indebted to the plaintiff 
below within the jurisdiction of the ^ty,, 
nor consequently the fact that he wa§ 
SO; nor the custom that the plaintiff 
below should swear to the debt, nor 
consequently the fact that he did swear 
to it; nor that the sci> fa. issued against 
•the garnishee: it is enough to state thgt 
he was .warned > 5 Taunl. 232. * Har¬ 
rington v. M*Morris; 1 Marsh. 33. J^C.; 
sec 4 B. & A. 6to, Nonell v. HidUl and 


ledged. Crnn. Dig. Attachment (E) 
In assumpsU, the recovery and execution 
in the foreign attachment may be given 
in evidence under the general issue; 
2 Lutw. 995. WeUs v. Needham f S.C. 

1 Ld. Raym. 180.; 1 Salk. 280. 

Brook v. Smith ; 3 Wils. 297.; 2 Black. 
Rep. 834.; 1 Salk. 291. Savage'^ case; 

1 Ld. Raym. 727. Palmer Hooke; 
Skin. 639. Briat v. Gyf/; 3 East, 367. 
M*Daniel v. Hughes, which see [</]; 
though it may be pleaded, 2 H. Black. 
*362. Morris v. Ludlam ; but it is im¬ 
prudent to do so, as appears from that 
case, and also from 1 Str. 641.; in. 
whjph it was holden, that if the plea 
of foreign attachment states the cus¬ 
tom to be, ** tliaf if any person be or 
hath been indebted to any other person 
within the city,” &c. it ought to aver 
that the defendant in the plaint was 
indebted to the plaintiff within the 
city, [e] A copy of the minutes of the 
proceeding in the foreign attachment, 
entered ^ a book kept for that purpose, 
may be givpn in evidence if proved to 

another ; that the custom in foreign at¬ 
tachment, as pleaded, must always be 
shown to have been strictly pursued. 
Therefore in that case, where the plea 
stated the custom to be, that the 
plaintiff in the mayor’s court might 
attach a debt due to the defendant in 
the hands of any other penon or per¬ 
sons, and that he haif attached a debt in 
his own and his partner’s hands, it was 
holden ill on demurrer; and the court 
intimated a strong opinion that a cus¬ 
tom to attach a debt in a man's own 
hands would ^t be a good custom, even 
if properly pleaded. And sec the note 
of the reporters. 






TurbilPs Case, 


67c 


TuaBix.i.'8 

Case. 


t 68 ] 


€€ 




** the clerks of Sir Robert Henley^ knight, chid' clerk assigned 
« to inrol pleas in our court before us, into plea and exa- 
“ mination before you, or some of you, upon plaints levied 
« against the said Nevinsont fo enervation of the said custom, 
and to the damage of the said Turbill / wherefore the said 
writ commanded them to supersede all further prosecution 
thereon against the said Turbill, upon the peril that would 
” ensue, informing the said parties, that they should be at our 
** court before us to obtain justice there in that behalf, if they 
“ should think it expedient:” which writ being delivered, 
PhiUips of the Inner Temple (being judge of the sheriff’s 
court) would not allow it, but ordered all proceedings to stay 
until the matter should be moved in 'the King’s Bench. 

And now in this term it was moved on the part of the cre¬ 
ditors that a writ of privilege did not lie, because the plaintiffs 
in the sheriff’s court cannot have the same remedy against 
Turbill in this court, or elsewhere, out of the sheriff’s court (1), 
because it was a customary way of proceeding, which the 
common law did not warrant, nor can any action at the com¬ 
mon law be brought in such manner; and it was saidjjbat it 


be a true copy. 2 Black. Hep. 836. 
But in debt on bond, the recovery and 
execution in the foreign attachment 
must be pleaded f sec the form, Co.Ent. 
139. b. 142.8. Lib.Plac. 160. pi. 113. 
2 Lib. Intrat. 164. Care must be taken 
to plead it properly, for if the defendant 


fitil for want of a proper plea, it is stud 
that the party must pay the money over 
again, and has no remedy either in law 
or equity. 2 Show.374-v4no«. Cy*] 

(1) Rt vide Glib. Hist. C. B. 3d edit. 
209. where this reason is given against 
allowing the privilege. 


0/"] A defendant may be arrested by 
process out of the courts at Westminster, 
after having put m bail or surrendered 
in discharge of a foreign attachment 
in the city court for the same cause. 
1 Marsh. .395. Wood v. Thompson. 
4 Taunt. 851. S. C. and Bromley v. Pech. 
Ibid, ntfie. ** A foreign attachment in 
London, if properly pleaded, is a good 
bar to an action on an award, or on a 
bond conditioned for its performance ; 
but where the submission is made a rule 
of court, it is no answer to an attach* 
mqnt in the king's bencl^ for non*pay> 
nient of the sum awarded.” Tidd, 868. 
citing 1 Ld. Uaym.636. Ingram y. Bet. 


nard. 3 Salk. 49. S. C. 4T.R. 313. 
Grant v. Harding in note. Nor to an 
attachment for non-payment of a sum 
of money pursuant to the master’s allo¬ 
catur. 4 T. R. 312. Coppell v. Smith. 
The goods of a deceased person cannot 
be attached. 1 Esp. 326. Lord Barry- 
mote V. Taylor. ITie judgment in 
foreign attachment cannot be removed 
into K. B. by a writ of certiorari under 
stat. 19 G. 3. c. 70. 8.4. lliat sta¬ 
tute is confined to those suits in which 
the proceedings of the courts below are 
similar to those in K. B. 5 B. & A. 823. 
Bulnter v. Marshall. 1 Dow. *& Ryl. 
537. S. C. 
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would be a hard c^e if the privil^e should be allowed; for 
then the creditors would their debts^ and yet TurbiU 
would not sustain any damagey for he only pays that which he 
hath covenanted to pay^ and would be discharged against 
Nevinsons and if TurbiU ought not to pay the money by the 
articles, because the lands were not discharged from incum¬ 
brances, he may defend,himself in the sheriff’s court, as he 
shall be advised. 

And for TurbiU it was answered, that die privilege of this 
court ought not to be infringed by any such customary action. 
And it was said, that in many cases the privileges of the 
courts at Westmimter, had'been allowed against the customary 
actions in London, as in *38 H.6. 29. b. * An action upon 
concern solvere (2), which is a .customary action in Londm, 


Tubbill’s 

Case. 


* Bro. Privi¬ 
lege, 30. 


(2) This is an action of debt upon 
simple contract, and lies by custom in 
the courts of the cities of London and 
Bristol, and the Great Sessions in Walef. 
Sti. 198. PascaU v. Sparing. The pre- 
scnt:fi^ of declaring in this action in 
Lon40\s, That t(ie defendant, in con-^ 
sideration of divers sums of money be¬ 
fore that time due and owing from the 
said defendant to the said plaintiff and 
then in arrear and unpaid, granted and 
agreed to pay {concessit solvere) ^o the 
said plaintiff, the said 1. where and 
when the same should afterwards be 
demanded, yet, &c. And this general 
form has been held good upon a writ of 
error. 1 Roll. Abr.S64. pi. 21. 2 Ld. 
llaym. 1432. Story v. Atkins. In the 
courts of great Sessions in Wales, the 
form of declaring in this action is still 
more general, for there it is sufficient 
merely to state that the defendant/)n, 
&c. at, &c. granted to pay to the plaitftiff 
such a sum of money, without adding* 
any thing more. But to prevent a 
surprise upon the defendant from this 
'^^ry general way of declaring, it is 
necessary for the plaintiff to give notfee 
in writing of the particular cause of 
action. *It is observable, however, that 
in the case cited out of 39 H. 6.^29. 


|tbridged; Bro. London, 15; it is said 
that it was agreed for law, that in debt 
in London upon a concessit solvere by 
the custom, the declaration shall be* 
thaf for merchandises to him before sold 
he granted to pay 10/. so that the 
merchandise must be mentioned. In 
this ^action of debt the defendant may 
wage his law. Bro. Ley Gager, 69. It 
does not lie against executors or ad¬ 
ministrators, because, as they are pre¬ 
sumed to be Ignorant of the contract 
made by tReir testator or intestate, they 
cannot wage their law. 9 Rep. 87. b. 
PinchonB ease. Sti. 199. Hodges v. 
Jane. Ibid. 228. Oresfwick v. Armery. 
However, if the action be brought 
against an executor or administrator he 
must demur, for it cannot be taken ad¬ 
vantage of in arrest of judgment or upon 
error.* Plowd. 182. Norwood v. Read. 
Vaugh. 97. 100. and the authorities 
there cited. By the custom oCLondon 
indeed a defendant cannot wage his law 
in this action. 1 Wils. 277. Gunn v. 
Machenry. And therefore it lies there 
.against an executor or administrator 
upon a contract made with the deceased. 
8 Rep. 126. a* The city of London*^ 
case. 5 Rep. 8x. b. Sndling*s case. Cro. 
Eliz. 409. S. C. 
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was discharged by the privilege of the Common Pleas, afler a 
long and solemn debate^ So in 9 £dw. 4. 35. b. an action 
upon the custom of London against nfeme sole merchant was 
discharged by privilege, because the defendant and her hus> 
band were impleaded ih the Common pleas; and this was 
a custoroaiy action which does not lie in the Common Pleas, 
nor elsewhere out of London, In > Cro. Car. 585. f Alder- 
man Abdy had his privilege of an alderman of London allowed, 
against a custom to elect constables according to the order of 
houses within a leet. And for express authorities in the case, 
Edvoaids and Tetbun/a case was cited in Mich. 31 & 32 £liz. 

1 Leon. Rep. 189. Edwards was iiidebted to one A. and de¬ 
livered goods to Xetbujy, being a carrier, to carry them, A. 
attached the goods in the hands of the said Tetbury the carrier, 
who being privileged in the Common*Pleas by an action, was 
discharged feom the attachment: and Lodgers case, 20 Eliz. 

2 Leon. 156. Lodge was indebted to Booths who was indebted 
to Di^Sf who attached his debt in the hands of Lodge, which 
is the same case wi^h the case in question. And there Lodge, 
being an attorney of the Common Bench, had his privilege, 
and the foreign attachment was dissplved. And there Dyer 
said that the privilege of the Common Pleas ought not to be 
impeached by the custom (1); which last case exactly agrees 
with the case in question in every point. And it was further 
said, that if the privilege should hot be allowed, then it would 
be of no signification, for it would be at the pleasure of the 
party to draw an attorney into plea in London when he would. 
For suppose f pretend that an attorney owes me a sum of 
money, I will procure my friend to levy a plaint against me in 
London, for a debt which 1 have contracted on purpose with 
him, and the attorney would be drawn into a plea out of this 
court where he ought to attend, into London by a contrivance, 
and yet he has no remedy; and as in the case of an attorney so 
would it he of allthe officers of the court, and the court would 
lie derived of the service ttid attendance of all the officers; 
wherefore it was pn^ed that the privilege should be allowed. 

But notwithstanding, the court for we i*easons offered by 
the creditors, and because diey thought the case hard on their 
part if the privilege should be allowed, would not allow it, 
but ruled that they should proceed in London notwithstanding 
the writ privilege. Jones, KelyngCa Saunders, and others of 
counsel with the said TurbiU. 


(1) So is Dy. 287. a. in the margin. 
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Peacock v^sus Bell and Kendall. 

Mich. 18 Car. II. Rc^s. RoL 230. 

1 lord the king has sent to his justices itine- 

I rant, in the county of Durham and Sadbergf 
and other his justices inr the same county, and to every of 
them, his writ close in these words, to wit: Charles the Se< 
cond, by the grace of God, of Englandy Scotland, France, and 
Ireland, king, defender of the faith, &c. to our justices itine¬ 
rant in the county of Durham and Sadberg, and to our other 
justices in the same county, and to every of them, greeting; 
forasmuch as in the record and process, and also in the giving 
of judgment of the plaint which *was before you in our court, 
in the said county, by ouV writ between Richard Bell and Ben~ 
jamin Kendtd, and John Peacock alderman, of a certain plea of 
trespass upon the case, done by the said John to the said 
Richard and Benjamin, manifest enpr has intervened, as it is 
said, to the great damage of the said Jdkn^ as from his com¬ 
plaint we have been informed, W^, being willing that the 
error, if any thei^p be, should be dul^ amended, and full and 
speedy justice done to the said parties in this behalf^ command 
you that if judgment be thereon given, you send to us, openly 
and distinctly, under your ^1, the said record and process, 
with all things touching the sa^e, and this writ, so that we 
may have the same, from the day of SL Martin, ip fifteen days, 
wheresoever we shall then be in Etigland, that jnspecting the 
said record and process we cause further to be dpne therein 
for amending the said error, what of right, and according to 
the law and custom of our realm of England, shall be meet 
to be done. Witness ourself at We^mimter, the 24th day* of 
August, in the 18th year of our reign. 

On the 24th day of September^ in the 18th year of king 
Charles the Second, by the court; the answer of the justices 
of our lord the king within wrl^nj the execution of this 
writ appears in a certain schedule anpexed to this writ. John 
Tempest, John Morland. This writ is allowed by us, John 
Tempest, William Bellasys, John Morland, 

Durham, to wit. Pleas at Durham, before W, Blakiston, 
esq., Samuel Davison, esq., WilliantBellasys senior, esq., Lewis 
Hall, esig. and John Morland, eSq. and their fellows justices 
itinerant of our lord the now kin||, in the county of Durham 
and Sadberg, of his session or court of pleas holden at Durham 
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> Peacock versus Bell and Kendall. 

the 6th day of Juncy in the 18th year of the reign of our lord 
Charles the Second, by the grace of God, of En^ndy Scotlandy 
Franccy and Irelandy king, defender of the faith, &c. 

Durhamy to wit. Eichard Bell and Benjamin Kendal put 
in their place Balph Adamson their attorney against 'John Pea- 
cocky late of the city of Durhamy in the said county, alderman, 
of a plea of trespass upon the case. 

Darhamy to wit. John Peacocky late of the city of Durham, 
in the said county, alderman, puts in his place Christopher Belly 
his attorney, against the said Richard Bell and Benjamin Ken¬ 
dal, of a plea of trespass upon the case. 

Durhamy to wit Jcdm Peacocky date of the city of Dur¬ 
ham, in die said county, alderman, was attached to answer 
Richard Bell and Benjamin Kendal^ of a plea wherefore, 
whereas the said John, on the 11th day of’November, in the 
17th year of the reign'of our lord Charles the Second, now 
king of England, &c. at the city of Durham, in the said county, 
was indebted to the said Richard and Benjamin in 89/. of 
lawful money of Ehgland, for divers wares and merchandises 
by th^ said Richard and Benjamin before that time sold and 
delivered to the said John Peacock afhis special instance and 
request; and being so indebted, he the said John, in con¬ 
sideration thereof, undertook, and then and there faithfully 
promised the said Richard and Berjamin, that he the said 
John Peacock would well and faithfully pay and content the 
said 39/. to the said Richard and Benjamin when he should 
be thereunto requested; yet the said John not regarding his 
said promise and undertaking in form aforesaid made, but con¬ 
triving and fraudulently intending craftily and subtily to de¬ 
ceive and defraud them the said Richard and Benjamin of the 
said 39/. has not yet paid the said 39/. or any penny thereof, 
to the said Richard and Benjamin, or any ways contented them 
for the same, (al^ough so to do the said John afterwards, to 
wit, on the last day of November, in the said 17th year of the 
reigfi of our lord Charles tlie Second, now king of England, 
Sic, at the city of Durham, in the said county, was often re¬ 
quested by the said Richard and Berjamin,) but to pay the 
same to them, or in any ways to content them for the same, 
has altogether refused, and, still refuses, to the damage of the 
said Richard and Benjamin of 40/. &c. * And whereupon the 
said RicUird and Benjamin, by Ralph Adamson their attorney, 
complain, that whereas the raid John, on the 11th day of No¬ 
vember, in the 17th year of the reign of our lord Charles the’ 
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Second, now king ot England, &c. at the city of Durham, in 
the said county, was indebted to the sud Bichard and Benja^ 
min in S9/. of lawful money of England, for divers wares and 
merchandises by tbe said Bichard and Benjamin before that 
time sold and ddivered to the siud John Peacock at his special 
instance and request; and being so indebted, he the said 
John, in consideration thereof, undertook, and then and there 
faithfully promised said Bichard and Betjamin, that he the 
said John Peacock would well and faithfully pay and content 
the said 39/. to the said Bichard and Benjamin^h&a he should 
be thereunto requested; yet the said John, not regarding his 
said promise and undert^ing in form aforesaid made, but con¬ 
triving and fraudulently intending craftily and subtily to de¬ 
ceive and defraud them the said Bichard and Baijamin of the 
said 39/. has not yet paid the said 39/. or any penny thereof, 
to the said Bichard and Benjamin, or anyways contented them 
for tlie same, (although so to do the said John afterwards, to 
wit, on the last day of N&oember, in the said 17th year of the 
reign of our lord Charles the Second, ncuv king of England, 

Sic. at the city ,of Durham, in the^said county, was often re¬ 
quested by the^said Bichard and Bmjamin,) but to pay the 
same to tliem, or in any ways to coittent^them for the same, 
has altogether refused, and still refuses, to the damage of the 
said Bichard and Berjami^ of 40/. &c.; and therefore they 
bring suit, &c. , 

And the said John by Christopher Bell, his attorney,* comes Imparlance, 
and defends the wrong and injury when, &c. ^nd prays leave 
to imparl thereto here, until tbe 23d day of June instant, 
and he has it, &c.; the same day is given to the said Bichard 
and Benjamin here, &c. At which day here come ns well the 
said Richard and Benjamin as the said John, by their said at- 
tornies; and thereupon the said John further prays leave to 
imparl diereto here, until the I4th day of Jxdij next follow¬ 
ing; and he has it, &c.; the same day is‘given to tlie said 
Richard and Benjamin here, &c^ 4^ which day here* come 
as well die said Richard and Benjapiin as the said John, by 
their said attornies; and thereupon the said John further 
prays leave to imparl here, until the 30th day of Jtdy instant; 
and he has it, &c.; the same day is given to the said Richard 
and Benjamin here, &c. At whi^h day here come as #eil the 
said Richard and Benjamin 9 ^ Che said John, by th|ir said at¬ 
tornies ; and thereupon the ^vd^Richard and Benjamin pray Plea, 
that the said John may answer the said declaration. And Non a^kumpMt. 
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' Peacock versus Bell and Kendall. 
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the said JohUf as before, defends the wrong and injury when* 
&C. and says, that he did not undertake and promise in man¬ 
ner and ferm as the said Bichard and Ben^min have above 
thereof complained against him; and of this he puts himself 
upon the country, &c. ' And the said Bichard and Benjamin 
likewise, &c. Therefore the sheriff is commanded that he 
cause to come here on Thursday the £6th day of August next 
coming, at eight o’clock in the forenocm of the same day, 
twelve, &c. by whom, &c. and who neither, &c. to recognise, 
&c. because as well, &c. At which day and hour here come 
as well the said Bichard and Benjamin as the said Jo/ai, by 
their said attomies; and the sherifi^ to wit, Thomas Davison 
knight, now returns the said writ of our lord the king of 
venire facias to him in form aferesaid directed, together with a 
panel of the names of the jurors annexed to the same, in all 
things served and executed: and the jury impanelled thereon, 
being called, do not come; therefore the sheriff is commanded 
that he have their bodies h^re the same Thursday the 16th day 
of August instant, at two o’clock in the afternoon of the same 
day; the same day and hoyr are given to the said parties here, 
8cc. At which day and hour come ar well tJie said Bichat d 
and Benjamin as the saitfjb^n, by tlieir said attornies; and 
the sheriff, to wit, Thomas Davison knight, now returns here 
the said writ of habeas corpora juratorum to him in form afore¬ 
said direct^, together with a p^nel of the names of the jurors 
thereto annexed, in all things served and executed; and the 
jury Impanelled therein, being called, likewise come; and 
being chosei\, tried, and sworn to speak the truth of tlie pre¬ 
mises, upon their oath say, that tlie said John did undertake 
and promise in manner and form as the said Bichard and Ben¬ 
jamin have above declared against him; and they assess tlie 
damages of the said Bichard and Benjamin^ on occasion of the 
non-performance of the sai4 promise and undertaking, be- 
.sides their costs arid charges by them about their suit in that 
behalf upended, to 30/. 2</. and for those costs and 

charges to 405. Therefore it is considered that the said 
Bichard and Benjamin recover against the said John their said 
damages to 32/. 1 Is. 2d. by the said jurors in form aforesaid 
assessed, and also 51, by .the court here awarded of increase to 
the said Bichard and Benjamjn at their request, for their said 
costs and (j^arges, which said'damages in the whole gmount 
to 37/. lls.2d.; and the suxdffohn in mercy, & 0 i 
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Aftemards, to wit, on Wednesday ne^t afWr the octave of 
St, Hilary then next foiloVing, liefore our lord the king, at 
Westminster^ comes the said John Peacock by W. Big^y his 
attorney, and says, that in the said record and process, and 
also in giving the judgment ^oresaid, there is manifest error 
in this, that it appears by the said record that the said judg¬ 
ment was given for the* said Richard Bell and Benjanun Ken- 
do/against the sa(d|^^n Peacocks whereas judgment ought 
by the law of the land to have been given for the said John 
Peacock against t^& said Richard Bell and Benjamin Kendal^ 
therefore in that there js manifest error; and the said 
Peacock prays tlie writ of our said lord the king to warn the 
said Richard Bell and Benjamin Kendal to be before our lord 
the king to hear the record and process aforesaid, and it is 
granted to him, &c. Whereupon the sheriff is commanded, 
that by good, &c. he make known to the said Richard Bell 
and Benjamin Kendal that they be before our lord the king on 
the octave of the Purification of»the blessed Virgin Maty^ 
wheresoever, &c. to hear the said record and process, if, &c. 
and further, &.c. the same day is^iven to the said JoJ^n Pea- 
cockf See. At which dhy, before opr lord the king at West¬ 
minster, comes the said Johfi Peacock by bis said attorney, and 
the sheriff' h«s not sent the writ thereof, &c. And the said 
Richard Bell and Benjamin^Kendal on the same day, being so¬ 
lemnly called, likewise come J)y A. B. their attorney: where¬ 
upon the said John Peacock, as before, says that in the said 
record and process, and also in giving the said^udgment, there 
is manifest error, alleging the said errors by 4iim in form 
aforesaid alleged, and prays that the said judgment, for the 
said errors, anti others being in the said record and process, 
may be revoked, annulled, and entirely held for nothing, and 
that he may be restored to all things which he has lost by 
occasion of the said judgment;, and that^ the court of our 
said lord the king here may proceed ns well to the examin¬ 
ation of the said record and proems, as of the said matter above 
assigned for error; and that the said Richard Bell and B^ja- 
min Kendal may rejoin to the said errors, &c. Whereupon 
the said Richard Bell and Betijamin Kendal say, that neither in 
the said record and proross, nor in giving the said ju^gment, 
is there any error; and they pr^y that the court of our said 
lord tljp king^here may p^^d as well to the ei^amination 
of the said record and process, ^ of the said matters above 
assigned for errors. 

VoLfl. *’ I 
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Error. 

General error 
assigned. 


>Scire fiic-ias. 


Vicecoiiies non 
iniait breve. 


Nullo cst erra¬ 
tum. 
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S.C. 1 Sid. 

S30. 3 Keb. 
182. 226. 
Citedm2Wns. 
17. Waldockv. 
Cooper, and 1 
Term. Rep. 152. 
Trevor v. Wall. 
It is not neces* 
sary to allege 
in a declaration 
in the court of 
the county pa* 
latine of Dur¬ 
ham, that tlic 
cause of action 
arose within its 
jurisdiction, for 
it shall be so in¬ 
tended, as it is 
an original su¬ 
perior court. (1) 

■ r 74 ] 


A contract in 
one place makes 
a man a debtor 
in every place. 


Peacock versus Bell and Kendal. 

TERROR brought by Peacock against Bell and Kendal 
upon a judgment in the county palatine of Durham^ 
where Bell and Kendaly being plaintiffs there, declared that 
the de^dant Peacocky on the llth of Nanxmbery in the 17th 
year of the reign of the now king, at tM^Mty of Durhamy was 
indebted to the plaintiffs in 39/. for divers merchandises and 
wares by the sairl plaintiff to the defendant, before that time, 
sold and delivered, and being so indebted, he promised to 
pay. Upon non assumpsit pleaded, .a verdict and judgment 
was given for the plaintiff on the action there; and now upon 
a writ of error brought, and the common error assigned, ex¬ 
ception was taken to the declaration, that it was declared that 
the defendant in the action, at the city of Durhamy was in¬ 
debted to the plaintiffs in 39/. for divers merchandises, &c. 
before that time sold and* delivered, but it is not said thei'c 
sold and delivered,'and therefore it does not appear to be 
within jthe jurisdiction of tbs court: for though it is said that 
the defendant was indebtejl at the city f Durhamy yet it does 
not appear but that the wares might be sold and delivered at 
another place out of the jurisdiction of the said^ourt; and a 
contract in a particular place makes a man debtor in every 
place in England. (2) And for this exception many judg- 


(1) So it is with respect to the courts 

of great sessions in county pa¬ 

latine of Chester, and the court of 

fe] 1 Lev.208. Pigge v. Gardner. 

(2) So is 1 Lev. 96. Whitehead v. 
liroion. i Sid. 87. Godfrey \. Saunders. 
By the common law account, debt, 
covenant, and such actions, being in 
their nature transitory, might have Keen 
brought'in any county, for dehitum el 
contractus sunt nul}ius loci, 2 Inst. 231. 
7 Rep. 3. a. Bulwers case. But by 
statute 6 Ric. 2. c. 2. to the intent that 
debt and account, and all other such 
actions might he brought in the same 

tg] See 3 East, 128. G( ant v.Bagge, 
ag to the privileges and jurisdiction of 
<Rc bishop of Ely. 


county where the contract was made, 
it is enacted, that if by the declaration 
it appears that the contract was in 
another county than where the writ teas 
brought, the writ shall abate. Therefore 
since that statute, if it appear upon the 
record that the contract was in another 
county, it is error. Com. Dig. Ac¬ 
tion^ (N. 6). But as obligations and 
'Othtr contracts in writing, whether 
under seal or not, are now dated at 
large, and not at any particular place, 
it can rarely happen that it should appear 
Jn the declaration that the contract was 
made in another county; [A] therefore, 

[A] I(>^s usual in actions on* bills of 
exchange and promissory notes, which 
arc uniformly dated at some partieu- 
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ments out of inferior courts are daily reversed: which was Peacock r. 
agreed to on the other ■side.'(l)*. But it was answered, that Bell and 
although it was a good exception to a declaration in an infe- ^ endal. ^ 
nor court, for the reasons before given, yet in this case it M 

;-;- 1 - w -; 

notwithstanding this statute, actions of another county, and not in the county 
debt, covenant, and all otfier transitory where the action* p. laid, nor elsewhere 
actions, may still biijii^brought in any out of the other - county, change the 
county as before the Statute; with this venue; for the judges have construed 
difference, that the court will now in the statute to empower them to change 
some of those actions, upon affidavit the venue under those circumstances, 
made, that the cause of acfion arose in See 2 Saund. 5in the note, [ij. But 


lar place, to state that place in the the bond to have been taken within the 
declaration, adding some place in the bailiwick of the officer to whom the 
county in which the action js brought process is directed. 2 Ld. Raym. 1455. 
for a venue: and in actions on foreign *Gregson v. Heather. 2 Str. 727. S. C. 
bills this is alrniys done. But in neither Fort. 366. S. C. The reasons given arc 
case is it necessary to state the place ef not satisfactory, and it may be a ques-* 
the real date. Bayley on Bills, 173. tioa whether the stat. 6 K. 2. c. 2. does 
3 Carapb. 304. Houriet v. Morris. Apd not apply to such a case. The contract 
with reference to the st^t. 6 R. 2. c. 2. is the bail-bond, and if it be necessary 
it may be a ques^on when the venue iS to aver in the declaration that the bond 
laid in a different county from that in wa^ taken by the sheriff within his baili- 
which the bill is dated, whether such a wick, this action seems to be directly 
statement in actions of debt on inland bills within the stat. 6 R. 2. Itshould seem, 
be not bad on special demurrev. But however, that such an averment is not 
probably it would be held not, as the necessary^ for although the sheriff can- 
court will not take judicial notice that not arreft out of his county, yet there 
any particular place is situate in any is nothing .to prevent the bond being 
particular county. In2B. &A. 301. executed any where. See the doctrine 
Kearney v. King, the court refused to of venues fully and elaborately digeussed 
take notice that Dublin was in Ireland, in the judgment of Bord Man^eldC.S. 
Chitty's Rep. 28. S. C. See further, 1 Cowp. 165. Mosiyn v. Fabngas. 

1 Barn. & Cres. 16. Sprotvle v. Legge- [*] The plaintiff* may change 'the 
Soin4B. & A. 243. Z)ey5ers case,*the venup directly, in the term in which 
court refused to take notice that a ves- the defendant appears, and indirectly 
sel, stated to be within eight leagues, afterwards, by moving to amead, wher- 
of that part of the coast of Great Bri- ever he can shew a substantial ground 
tain called Suffolk, to wit, within eight for it. Sec Tidd, p. 631.ct scq. and the 
leagues of Orjordness, in the county of cases there cited. 

Suffolk, was not w'ithin four leagues^ The defendant may in general change 
of the coast of Great Britain, between the venue in all transitory actions, 
the North Foreland, in Keid, and J^eichy where he can make affidavit that the 
Head, in Sussex. The assij^ec of a cause of action is wholly confined {o a 
bail-bond may lay the venue any w^ere, single county. And as he cannot make 
although the declaration usually states such an affidavit in actions on deeds, or 

I 2 
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*’• no exception; for the court of the county palatine is an ori- 
KendaT^ ginal court, ami reckoned in the number of superior courts; 
V ..-. y -—^ as, in the statute of 3 Jac. 1. c. 8. executions in the courts of 
the counties palatine, and great sessions in Waks, in certain 


as it would be hard to conclude the 
plaintiff by the singl^.^davit of the de¬ 
fendant, t he plaintiff may bring back the 
venue, upon his undertaking to give 
evidence of some matter in issu 9 , '*> the 
county where the action is brought; and 
if on the trial he fails to do so, he must 
be nonsuited, which in this case has the 
same effect as abating the writ according 
to the statute. Gilb. Hist. C. B. 3d 


- «- 

edition, 90. 2 Black. Rep. 1032,1033. 
Santler v. Heard. Cowp. 410. Bruck- 
shaw V. Hopkin^^ 2 Term Rep. 275. 
Watkins v. Towers. [A] 

(1) In actions fh inferior courts, it 
is necessary that every part of that 
which is the gist and substance of the 
action should appear to be within their 
jurisdiction; therefore the consider- 
ation of the promise must be laid in 


other written instruments, he cannot in 
those cases change the venue, except 
under special circumstances. See the 
cases collected in Tidd, 62.3. et seq.; 
from an investigation of which it would 
appear, that the court, in cases of this 
nature are much influenced by a con¬ 
sideration, whether the change of venue 
will facilitate the production of evi¬ 
dence. The courts will aljso change the 
venue in some cases where tluj defend¬ 
ant cannot make the usual afRdavit, on 
special reasons assigned; as the resi¬ 
dence of all the witnesses in another 
county, or circumstances shewing that 
an impartial trial cannot be had in the 
county where the venue is laid. See 
Tidd, 625. et seq. and 8 Taunt. 635. 
Parker v. Eastwood. 

[i] The rule is positive in K. B. that 
the undertaking must be to give material 
evidence in the county where the venue is 
laid; 2 B. & A. 618. Wood v. Perkes ; 
but inC.B.itseemssufllcientif the plain¬ 
tiff undertake to give material evidence 
either in the county where the venue is 
laid, or in some third county. 7 Taunt. 
Vl^.Powelv.Rich. 2Ma''sh,494. S.C. 
In K. B. the rule to change the venue 
is absolute in the first instance; but in 


C. B. it is a rule nisi only. Tidd, 631. 
ei^seq. As to what shall be a sufficient 
compliance with this undertaking, see 
Tidd, 633. et seq. and the cases there 
cited. In two cases before Abbott C. J. 
i;. has been held, that in actions against 
country commissioners of bankrupt for 
imprisoning witnesses for prevarication, 
evidence of the plaintiff’s having been 
brought before a judge in London, on 
a habeas corpus, is not material evi¬ 
dence to satisfy the plaintiff’s under¬ 
taking, upon the principle that his 
being so brought up is the plaintiff’s 
own act, and that the plaintiff must give 
evidence of some act either of the de¬ 
fendant, or a third person, or of some 
record, tending to prove the issue 
joined in the county in which the venue 
is laid. Norris v. Warden, London Sit 
tingfi after M. T. 2 G.4. K. B. JDavte 

y.i--, ibid.; in which last case thq 

being brought up on the habeas corpus 
was laid in the declaration by way of 
special damage. The undertaking to 
giv^. material evidence, if made before 
pleO; applies to the facts in the declar¬ 
ation, and nof to the issues whiich may 
ultimately be joined. 4 Tfaunt. 518. 
Cockerell v. Chamberlayne. 
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cases there specified, shall not be stayed by writ of error with¬ 
out security, any more than in the courts at We&tminster* 
And 9 Hen. 7. 1 2 . 6. * recovery at Westminster of lands in 
a county palatine is void, because out of the jurisdiction of 
the courts at Westminster. And the courts at Westminster 
will take judicial notice of the proceedings of the courts of 
the counties palatine, a& well as of the courts of great sessions: 
as Cro. Car. 179. + this court took judicial nodcib’ of the 
process of the gmt sessions. So Cro. Eliz. 503. % this 
court took notice of the custom in WcUeit to give judgment 
final upon a qtipd ei deforceat. And the courts of the counties 
palatine do not certify their jurisdiction upon a writ of error, 
any more than the court of Cqininon Bench, because this 
court takes judicial notice of their jurisdiction. And all the 
entries of judgments in the counties palatine are ideo consi- 
“ deratum est” generally (without s^ingpc/’ curiam), as well 
as in the Common Bench; and yet such an entry is biul in an 
inferior court, as it has been oftentimes adjudged. And the 
rule for jurisdiction is, that nothing shall be intended to be 
out of the jurisdiction of a superior court, but that which spe¬ 
cially appears* to be sp ; and, on the contrary, nothing shall 
be intended to* be within the juristliction of an inferior court 
but that which is so expressly alleged. (*1) And though the 
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* Bro. Cinque 
Ports, 18. 

The courts nt 
Westminster 
will take judi¬ 
cial notice of tbe- 
proceedings of 
the courts of the 
counties pala¬ 
tine, and of the 
grciit sessions in 
Wales. 

■r Griffitli V. 
Jenkins. 

I Broughton v. 
liandall. 

TTie entry of ii 
judgment in an 
inferior court 
must be, ideo 
consideratiini 
cst|)er curiam^ 
otlierwisc it is 
bad. 

Nothing shall 
be intended to 
be out of the 
jurisdiction of n 
sujwrior court, 


the declaration witliin the jurisdiction. 

1 Lev. 50. Rumsy v. Atkinson. (3Q. Little- 
boy y. Wright. 96. Whitehead V. Brovon. 
S. C. Sir T. Rayra. 75. 1 Lev. 104., 

105. Drake v. Beare. 137. Price v. Hill. 
153. Corbet v. Pierson. 156. Stone v. 
Waddington. 2 Lev. 87. Hanslip v. 
Coaler. S. C. 1 Vent. 243. 1 Sid. 87- 
Godfrey v. Saunders. 1 Vent. 2. Heely 
v. Ward. 2 Ld. Raym. 1310, 1311. 
Winford v. Poiaell. Ibid. 796. Stanian 
V. Davies. S. C. 1 Salk. 404. ,1 Ld. 

Raym. 211.-v. Lee. 12 Mod? 598. 

Stedman v. Robinson. 6 Mod. 223- 
Stanyon v. Davis. 2 Wiis. 16. Waldock 
.V. Cooper. 1 Term Rep. 151. Trevor 
v. W<M. And the omission of it is 
error, even after verdict, 1 TerralRep. 
152. For the court will,not intend that 
the cunsidei't^tioii was proved at the 


trial to have been within the jurisdic* 
tion, and nOlic of the statutes of jeofails 
extend to it. Ibfd. But as to such mat¬ 
ters asAre inserted only Jbr aggravation 
of damages, and might be omitted, and 
yet the action remain, it is not necessary 
to lay them within the jurisdiction. 

1 Salk. 404. Stanian v. Davies. Cro. 
Car. 570. Ireland v. Lockwood. 1 Roll. 
Abr. 546. pi. 4. S. C. Sir Will. Jones, 
448* Thurston v. Vincent. 

(1) Sec 2 Ld. Raym. 1310, 1311. 
Witiford V. Powell. Ibid. 796. Stanian 
V. Davies. 1 Bac. jVbr. 562. If a man , 
bring an action in an inferior court, 
where the cause of action did not arise 
within its jurisdiction, and the person 
or goods of the defendant arc taken in 
execution under its process, though the 
judge and dlfficefs of the court arc ex. 

I 3 
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Peacock v, court of the county palatine is inferior to this court of King^s 

Bell and Rgnch, yet that does not prove it to be an inferior court, in 
Kendal. , i i 

<■ ^ - j tJje sense that it ought to certiry every thing precisely; for 

but what n- the Common Bench is inferior to this court; but yet it is an 
to*be'L7nor” Original and superior court, of which the law itself takes 
toiihin the jurist notice: and so is the couit of the county palatine: and, con- 
feriorcwrt! blit scqucntly, the omission of the word (there) in the declaration 
a'iLgcd'o*bc*so^ °° error, because it shall be intended that the contract was 
made within the jurisdiction, if it does not appear to the con¬ 
trary, as in this cas6. 

And of such opinion were Wyyidham and Moreton justices; 
but chief justice, and Twysden^ held the contrary, and 

that the declaration was erroneous for this point. And after¬ 
wards, at another day, it was moved again; and then Tixys- 
den said, that he had consulted with the other judges, and 
they were all of opinion^that the court of the county palatine 
was an original superior court, and therefore the declaration 
was good : but if it had been so in an inferior court, it had 
been bad ; wherefore the judgment was affirmed by T'wysden, 
Wyndham^ and Moreton; Kelynge retaining his former opi¬ 
nion. —f Saunders of counsel with the defendants in the writ of 
error. ' 


cused, if it had jurisdiction over the attorney for the plaintiff has been so 
cause [Z], yet the plaintiff in the action considered where he had acted beyond 
is considered as a trespasser. 6 Term his duty or authority as an attorney. 
Rep. 245. Rex D&nser. And the 4 Burr. 2108. Goodiuin y. Gibbons, [m] 

[/] So in 3 M. & S. 411. Ackerleyy, appeal, the vicar-general having juris- 
Parkinson, it was held, that an action on diction over the subject matter, and 
the case, would not lie against the vicar- there being no malice, 
general of the bislibp for excommuni- [»i] See post, 2 Saund. 101 y. note 
eating a person, though the proceed- (2). 
ings were erroneous, and set aside upon 
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Lawe versus King. 

Mich. 18 Car. 11. Reg. Rol. 573. 


fFarwickshire, 1E it remembered, that herelotbre, tp wit, in 
the lerra of Eastgj' last past, before our lord 
the king, at Westminsterj came Thomas Lawc by Charles 
Ballett, his attorney, and brought here into the court of our 
said lord the king, then there, his certain bill against Thomas 
King, in the custody of the marshal, &c. of a plea •of trespass; 
and there are pledges of prosecution, to wit; John Doe and 
Richard Roe, which said bill follows in these words, to wit: 
Warwickshire, to wit, Thomas Lawe, gent, complains of Thomas 
King, being in the custody of the marshal of the marshalsea of 
our lord the king, before the king himself^ for that he, f)p the 
1st day of April, in the 18th year of th^ reign of our lord 
Charles the Second, now king of England, &c. at^he borough 
of Warwick, in the said county,* with forcej and arms, .&c. did 
make an assault upon him the said Thomas Lawe, ^hd did 
then and there beat, wound, iitiprisoii, and ill-treat the said 
Thomas Lawe, and detained and 4cept him the shid Thomas 
Lawe in prison without any reasonable cause, ag^nst the will 
of him the said Thomas Lawe, and against the law and custom 
of this realm of England, for a long’lime, to wit, for the space 
of two days, and other wrongs/ to him then and there did, 
against the mace of our said lord the now kingj and to the 
^ 14 


Assault, bat¬ 
tery, and false 
iinprisunment. 
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Plea. 


As to the as> 
Nault, battery, 
wounding, and 
ill-treating. 


son assault de- 
.mesnc; 


and as to tlic 
rest of tlie tres¬ 
pass, except tlic 
imprisonment 
iurelcvcn hours, 
not guilty. 


Defendant one 
of the sheriHs 
of the city of 
Coventry, 


Lawe versus King. 

damage of the said lhamas Ljme of 40/.; and therefore he 
brings suit, 8cc. 

And now at this day, to wit, Friday next after the mor¬ 
row of the Holy Trinity, in this same term, until which day 
the said Thomas King had leave to imparl to the said bill, 
and then to answer, &c. before our lord the king at Westmin^ 
ster, com^s as well the said Thomas Lagsoe, by his said attorney, 
as the said Thomas Jfiwg by Abraham Gibbons, his attorney; 
and the said Thomas King defends the force and injury when, 
&c.; and ns to the assaulting, beating, wounding, and ill-treat¬ 
ing of him the said Thotnas Jjjwe above supposed to be done, 
he the said Thomas King says that the said Thomas Laisoe 
ought not to have or main^in his said action thereof against 
him, because he says that the said Thomas Lawe, on the said 
1st day of April, in the said 18th year of the reign of our 
said lord the now king, at the borough of Wai'wich aforesaid, 
in the county aforesaid, did make an assault upon him the said 
Thomas King, and him would have beat, wounded, and ill- 
treated ; whereupon the said Thomas King did then and there 
defend himself against the said 'Thomas Lawe; and so the said 
Thomas King says, that if aiiy harm or mischief then and there 
happened to the said Tk&hias Lawe, it was frohi the said Tho^ 
mas Lawe's own assault, and in defence of himself the said 
Thomas King; and this he is ready to verify: wherefore he 
prays judgment if the said Thomas Lawe ought to have or 
maintain his said action thereof against him, &c. And as to 
all the residue of the said trespass, except the imprisoning and 
detaining of hinf the said Thomas Lawe in prison for the space 
of eleven hours, he the said Thomas King says, that he is not 
thereof guilty, and of this he puts himself upon the country; 
and< the said Thomas Lawe thereof likewise, &c. And as to 
the imprisoning and detaining of him the said Thomas Lawe 
ill prison for the space of eleven hours, the said Thomas King 
says,^ that the said Thomas Lawe ought not to have or main¬ 
tain hi,‘^ said action thereof against him, because he says that 
the imprisoning and detiiinihg of the said Thomas Lawe in 
prison for the said space of eleven hours was done at the city 
of Coventry^ in the county of the said city, on the 10th day of 
January, in the 16th year of the reign of our said lord the 
now king; and that he the sa'd Thomas King, on the said 10th 
day of January, in the 16th'year aforesaid, and for the space 
of two weeks then next following, was one of Mic sheriffs of 
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the county of the said city of Caventryi and on the same day 
and year last aforesaid, at the said city of Caoenttyj in the said 
county of the said city of ChDentry^ was in the execution of 
his said office, with divers of his officers and servants; that is 
to say, in watching and guarding the common gaol in the 
county of the said city, and the prisoners being in the same, 
lest any of them should, escape out of the said gaol: and the 
said Thomas King so being there upon that occasion, the said 
Thomas before the said time in which the said imprison¬ 
ment was done, to wit, on tlie same day and year last afore¬ 
said, at the hour of eleven in the night of the Same day, being 
an unseasonable hour, At the said city of Coventry^ in the 
county of the said city, did make an assault upon him the said 
Thomas Kingi then being one of the sherifis of the county of 
the said city of Cotoentry^ in the county of the said city, and 
then and there in the execution of his said office as aforesaid, 
and him tlie said Thomas King did then and there strike and 
beat with his fist, against the peace of our lord the now king, 
and to the disturbance and intcvnption of the said Thomas 
King in the due execution of his said office; and, by scuffling 
and beating, did then and there prevent the said Thomas King 
from the execufion of his said offi<9e, insomuch that the said 
Thomas King could not attend to his said ‘office there; where¬ 
upon the said Thomas King, for the preservation of the peace 
of our said lord the now kihg, and lest the said Thomas Lmwc 
should any further hinder or disturb him the said Thomas King 
in the execution of his said office, then and there took the said 
Thomas Laiee and detained him for the space df eleven hours, 
that is to say, until the next morning, that tlie 'said Tfiomas 
Imvoc might be brought before one of our said lord the king’s 
justices of the peace, and at the said city of Coventry*(\\A 
bring the said Thomas Lawe as soon as he could, to wit, at 
the end of the said eleven hours, before Ralph Phillips then 
mayor of the said city of Coventry, and one of the justices of 
the peace of our said lord the ngw king, assigned to keep the 
peace within the county of the Said* city; which said justice 
did then and there order and cause the said Thomas Latsse to 
find sufficient bail for*liis appearance at the next assizes for the 
county of the said city, to answer the said ofience. Which 
said imprisoning and detaining in prison of him the said Tho¬ 
mas Imisx for the said space o^ aeven hours on the occasion 
aforesaid mad^, is the same trespass as to the imprisonment 
and detaining in prison of the sitid Thomas Laxve fur the said 


La WE V. 
Kixo. 
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PlaintifT at Co¬ 
ventry asMulted 
tlic defendant in 
the execution of 
his said office at 
eleven at night; 


ivhercforc the 
defendant took, 
and imprisoned 
him until the 
next morning, 
to bring him 
before <a justice 
of the peace. 


who ordered 
him to find bail 
for his appear¬ 
ance at the 
assizes. 


Q.ua: est eadeni 
transgrcbsio. 
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Lawk v. 
King. 

V--,- 


* See 2 Lutw. 
1437. Scarlc 
V. Darfurd. 


t Post, 82 . 
note (2). 


Demurrer to 
file pica of son 
.issault. 


Same as to tlic 
plea as to the 
imprisonment. 


C 80 ] 


t See post, 109. 
note (1). 


space of lime, whereof he the said Thonias Lawe now above 
complains agauist him * : without this, that the said Thomas 
King is guilty of the said trespass within the said borough of 
Warmcki or elsewhere out of the said city of Coventry 1 and 
f without this, tliat the said Thomas King is guilty of the 
said trespass on the said 1st day of April, or at any other 
time before the said Thomas King ^as one of the sherifl^ of 
the county of the said city, or after the said Thomas King was 
discharged from that office, as he the said Thomas Lawe above 
thereof complains against him ; and this he is ready to verify: 
wherefore he pi-ays judgment, if the said Thomas Lawe ought 
to have or maintain his said action thereof against him, &c. — 
Ed. Saunders. 

And the said Thomas Lawe, as to tlie said plea of the said 
Thomas King by him in manner and •form aforesaid pleaded, 
as to the assaulting, beating, wounding, and ill-treating of the 
said Thomas Lawe, says, that he by any thing by the said 
Thomas King above in pleading alleged, ought not be barred 
from having his said actioii thereof against the said Thomas 
King, because he says that the said plea (general demurrer). 

And as to the said plea of the said Thomas King as to the 
imprisoning and detaining of the said Thomds Lawe in pnson 
for the said space of eleven hours (general demurrer). 

Joinder in the first demurrer, and also in the last. 

But because the court of our said lord the king now here is 
not yet advised of giving their judgment of and upon the pre¬ 
mises, whereof the said parties have above respectively put 
themselves on the judgment of the court, a day therefore is 
given to the said parties, before our lord the king at Westmin¬ 
ster, until Wednesday next after three weeks of St. Michael, to 
hear their judgment of and upon the premises, because the 
court of our said lord the king here is thereof not yet, &c.; 
and as well :|; to try the said issue above joined between the 
said parties, to be tried by the county, os to inquire what 
damages 4he said Thomas Lawe has sustained on occasion of the 
said trespass, whereof the said parties have put themselves on 
the judgment of the court, if it shall happen that judgment 
shall be given therein for the said Thorndk Lawe against the said 
'Thomas King, therefore let a jury come before our lord the 
king at Westminster, on the day of next, after 
anti who neither, &c.; beeWse as lyell, &c.; the same day 
is given to the said parties there, &c. (And so it''is con¬ 
tinued from term to tei'in.) ' At which day, before our lord 
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the king at Westminster, come the said parties by their said at^ Lawk v. 
tomies; whereupon all and singular the premises being seen, ^ Kjng. 
and by the court of our said lord the now king here more 
fiilly understood, and mature deliberation being had there- Judgment for 
upon, for that it appears to the court 6f our said lord the now ***“ defendant 

, . •■til . 

King Here, that the said plea by the said Thomas King in man- murrers, 
ner and form aforesaid pjeaded, and the matters in the same 
contained, are good and sufficient in law to bar the said Thomas 
Imwc from having his said action against the said Thomas 
King ; therefore it is considered that the said Thomas Lxme piaintiii’ 
do take notliing by his said bill, but be in mertiy for his false his 
claim therein; and that \he said Thomas King do go thereof 
without day, &c. ( 1 ) 


Lawe versus King. 

REbPASS of assault and battery, apd false imprison¬ 
ment. The plaintiff declared;^ that the defendant on the 
Istofin the 18th jrear of the now king, at the boVough 
of Warwick, with force and arms, &c?. made an assault upon 
the plaintiffi and beat and wounded him, and imprisoned 
him for the space of two da^s, and other wrongs, &c. The 


[ 81 J 
Case 9. 

S.C. 1 Lev. 

21G. 2 Keh. 
2;}T. 'lliu 
words vi el ar- 
mis iu trespass, 
arc only matter 
form, and 
therefore it is 
nut necessary to 


(1) Hence it seems to follow, that they shall not be tried; and if ojfer the 
where the defendant’s plea goes to bar trial, it wyll make no difterence, for in 
the action, if the plaintiff demurs to it each case judgment of nil capiat shall be 
and the demurrer is determined in favour given against the plaintiff'. Thus, where 
of the plea, judgment of mYcapiaif shall in an action for criminal conversation, 
be entered, notwithstanding there may the defendant pleaded, 1. not guilty, 
be also one or more issues in fact; be- ^nd, 2. not guilty within six years, and 
cause, upon the whole, it appears that there was an issue on the first plea, and 
the plaintiff had no cause of actidn. a demyrrer to the .other; although the 
So where several pleas are pleaded issue was tried before the demurrer was 
since the statute 4 & 5 Ann, c. 16. alCof .disposed of, and a verdict was given 
them going to destroy the action, and. for the plaintiff, yet the court having 
one or more issues are joined on some afterward^ determined the demurrer in 
of the pleas, and there are one or more favour of the defendant, judgment of 
demurrers to the rest; if the court de- nil capiat was given. 2 13urr. 749. 
terminc the demurrers in favour of the 'Cooke v. 8ayer [«] 
defendant hejore the issues are 

/ .. .. .. • 

[o] ^ Saund. 300. h. (3). 
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Lawe versus King. 


Lawe V. 
King. 


give any answer 
to them in the 
plea. 


defendant as to the assault, battery, and wounding, pleaded 
son assaull demesne; and as to all the imprisonment, except 
eleven hours, he pleaded not guilty; and as to the imprison¬ 
ment for eleven hours, he pleaded in bar, that the imprison¬ 
ment was made on the 10th of January, in the 16th year of the 
reign of the now king, at the city of Caoentry, in the county 
of the same city, and that the defepdaut, on the same day 
and year, and for the space of two weeks afler, was one of 
he sheriffs of the said city of Coventry { and that on the same 
day, the defendant, with divers of Ins ofRcers and servants, 
was in the execution of his office in the city of Coventry afore¬ 
said, namely, in watching and keeping the common gaol of 
the same city, lest any of the prisoners therein should escape. 
And being so in the execution of his office, the plaintiff, at 
the eleventh hour of the night of the same day, being an 
unseasonable time, came there, and struck the defendant 
with his fist, and hindered him from executing his said 
office, by brawling and beating with his fist so much, that he 
could not attend to his office; wherefore the defendant, to 
keep thd'peace, imprisoned the plaintiff until the next morn¬ 
ing, and then brought him before a justice of the peace, who 
bound the plaintiff to appear at the next assizes; which is the 
same imprisonmentf for the space of eleven hours, whereof the 
plaintiff complains against him, and traversed without this that 
the defendant was guilty out of the city of Coventry, or at any 
time before, or since, he was one of the sheriffs, &c. and 
this, ^c. wherefore, &c. But the defendant in all his pleas 
dttl not say any thing to the m et armis; whereupon the plain¬ 
tiff demurred in law to both special pleas. 

And now it was objected, that the not answering to the 
vi et annis, ha3 made both the pleas bad. But to this it was 
answered, that the vi ^ armis is only matter of form, which is 
aided by the statute of 27 Eliz. c. 5. of general demurrers. (1) 
For it appeys in 7 Hen. 6. 13. b. and 1 Hen. 7. 19. that if 
the d'ife^dant be acquitted qf the special matter, the vi et armis 
shall not be inquired into. ' So if the defendant be acquitted 


(1) There was however some doubt Dig. Pleadei;^!^. 7.) But the omission 
before the statute of 4 Ann. c. 16. s. 1. is now mattei*‘'||^Torm by the express 
whether the words vi et armis were mat- words of that statute, and aided on a 
ter of form or substance. The autho- g( neral demurrer. So the omission is 
rities being both ways, and the greater curcB by verdict by the statute 16 & 17 
number seem to have considered them 2 Cur. c. 8. 
to be mutter of substance. See Com. ' 
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Sl/r 


of the special matter by judgment on demurrer, the vi et armis 
•shall not be tried, although the defendant has taken issue . ^j 

thereon, but he shall be fined, and a capiatur awarded against *[ 82 ] 
h im without more (2), as the course U in all such cases. 

And so was the opinion of the whole court, and without 
any difficulty it was adjudged for the defendant, that the 
plaintiff should take notKing by his bill. Saunders of counsel 
with the defendant. See Cro. Jac. 599. The King against 
Hopper and others, (S) 


(2) See 5 Bac. Abr. 19B 207. would have apijeared to the contrary 

(S) In the report of the principal on the record. And if the day be 
casein 1 Lev. 216. it appears that an- in truth material, the plamtift may 
other objection was taken to the *plea, shew the very day in his replication ; 
namely, that the traverse was too large, and though it varies from that in the 
being of the day and place.laid in the declaration, it is no departure. But 
declaration, and of all other times be- as the defendant justified on a different 
fore defendant was sheriff or since. (See day, which he might do if he pleased, 
the plea, ante p. 78.) But the court it appears the court was well founded 
over-ruled the objection and held the in Saying, that he ought to traverse 
traverse good. Jbe same point is rd- the day in the declaration; for he has 
cognised in Com-Dig. Pleader (G 2.),, has made it material by shewing that 
44f8. However, unless it be necessary he was sheriff during a particular time 
to mention a particular time, as well as only, which was different from that 
place in the plea, in order to constitute mentioned in the declaration. 1 Salk, 
a justification, the general rule is to Webley y.Palmer, 2 Saund. 56,5 c, 

follow the day in the declaration with- note. But when jt is material to state 
out a traverse. In this case it seems, the true time, if it varies from the day 
the defendant might have justified on in the dfeclaration, the day ^nuist be 
the day alleged; for he might have been traversed. Lib. Plac. 306. pi. 16. [6] 
sheriff at that time for any thing that 


[6] As the defendant in the princi- declaration. He did in fact do both, 
pal case chose to state a different day which rendered his plea liable to a 
in his plea from that laid in the declar- ^e«flf,demurrer since the stat. 4 Ann.; 
ation, he was bound either to traverse but it does not apjiear that the objec- 
all other days, or to conclude his pVa .tion was taken. See 2 Saund. 5 o. 
with an averment of the trespasses in. note. ^ 

the plea being the sai^tt those in the 


[ 8SI ] 


Case 10. 


Trespass. 


I’loa. 


[ 83 ] 


Wright versus Ramscot. 

Trin. 17 Car. II. Regis. Rol. 499. 


Derlyihiret 
to wit. 


j.T3E it remembered that heretofore, to wit, in- 
Master term last past, before our lord the 
king at Westminster, came George Wright hy Francis Gregg 
his attorney, and brought here into the court of our said lord 
the king then there, his certain bill against Ralph Ramscot in 
the custody of the marshal, &c. of. a plea of trespass; and 
there are pledges of prosecution, to wjt, John Doe and Richard 
Roe, which said bill follows in these words, to wit; Derbyshire, 
to wit, George Wright complains of Ralph Ramscot, being in 
the custody of the marshal of the marshalsea of our lord the 
king, before the king himself, for that he, on the first day of 
Apfi'il, in the 17th year of the reign of our lord Charles the 
Second, now king of England, 8cc. with force and arms, did 
so grievously beat,' strike, and with a certain knife stab, a 
mastiff dog of him the said Gemge, of the price of one hundred 
shillings, at Castleton aforesaid, in the count{;r aforesaid, then 
and there being found, that by reason thereof^ the said mastiff 
died; and other wrongs to him did, against the peace of our 
said lord the now king, and to the damage of him the said 
George of .10/. and therefore he brings suit, &c. 

And now at this day, to wit, on Friday next after the mor¬ 
row of the Holy Trinity in the same terra, until which day the 
said Ralph had leave to imparl to the said bill, and then to 
answer, &c. before our lord the king at Westminster, comes as 
well the said George by his said attorney, as the said Ralph by 
John Bradshaw his attorney; and the said Ralph defends the 
force and injury when, &c.; and as to coming with force and 
arms, .or whatgvet: else is against the peace of our said lord the 
now King} he the saitl Ralph says that he is not thereof guilty, 
and of this he puts himself* upon the country, and the said 
Geotge thereof likewise, See.; and as to the residue of the said 
trespass in the said declaration above artpposed to be done, he 
the said Ralph says, that the said George ought not to have 
or maintain his said action thereof against him, because he 
says, that the said George oft the said first day of April, in the 
17th year aforesaid, at the parish of Chapel in ,the Fri*h in the 
said county, did suffer the said mastiff to remain and walk in 



83 


Trin. 19 Car. II. Regis. 


the streets in the town of Chapel in the Frith aforesaid not 
muffled, and by reason thereof the said mastiff did run vio¬ 
lently in and upon a certain dog of one Ellen Bagshaw widow, 
and did then and there bite the smd ^og, which said dog the 
said Ellen then and there kept in her dwelling-house for the 
preservation of her said house; and the said Ralj>h, being ser¬ 
vant of the said Ellen, did then and there kill the said mastiff, 
lest he should do any further mischief: and this he is ready 
to verify; wherefore he prays judgment, if the siud George 
ought to have or maintain his said action tber^f against him. 

Demurrer, and joinder Jn demurrer. 

But because the court of our said lord the king now here is 
not yet advised of giving their judgment of and upon the pre¬ 
mises, a day is therefore given to the said parties before our 
lord the king at Westminster, until next after 

to hear their judgment of and upon the premises, because the 
court of our said lord the king here is thereof not yet, &c. 


WnioHT V. 
Ramscot. 


Curia ailvisarc 
Vlllt. 


t 


*“ Wrigljt versus Ramscot. 

Trin. 19 Car. II. 


r. s-t j 

Case 10. 


♦'I^RESPASS. — The plaiMiff declared that the defendant, s.c. i sul.sss, 
on the 1st April, in th<i 17th year of the nov^ king, at y 
Castleton, in the county of Derbifi did beat, strike, and With a nojustifi- 
certain knife did stab a mastiff of the plaintiff^ to that by rea- pass for killing 
son thereof the mastiff died; and other wrongs, &c. The de- " '“astar, “ that 

1*1 1 I 1 lie rail Violently 

tenuant pleauea in bar, that the plmntin^ on the same day upon clcfcnd- 
and year, at the parish of Chapel in the Frith, in the same county, 
suffered his mastiff to go unmuzzled in the street, by reason tliv (lofondaiit 
whereof the mastiff run violently upon a dog of one Ellen 
Bagshaw, and did then and there bite the said dog (which could not other- 
dog the said Ellen kept in her house for the preservation front 

thereof);-wherefore the defendant being the servant of the Ills do-,’. (I) 
said Ellen, then and there killed the mastiff that he might not 

(1) The same plea ' i? ;in Lib. Plac. 1494>. where the justification was held 
S36. pi. 61. There is a similar pre- good, [/ij 
cedent in Keck v. Halstead, 2 Lutw. 


[a] Ilf that case, the defect which was a verdict -for the plaintiff on an 
was fatal to the plea ih the principal issue of de injuria. 
case did not occur, and besides there 
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Wright versus Rainscot. 


Weight w. 
Ramscot. 


The law takes 
notice of a inas- 
tiif, hound, 
spaniel, and 
tumbler, as 
valuable things. 
* Reg. 109. a. 
■f* Ireland v. 
Huggins, Ow. 
9.3. S.C. In 
the report of 
which case in 
3 Leon. 219. it 
is said the court 
held trespass 
would not lie, 
but this is a 
mistake. 

X 7 Rep. 18. a. 
^e case of 
Swans. 

§ 611. b. pi. 
10 . ( 1 ). 

« II Wadhurst 
against Damme. 


do any further mischief.' And this, &c.; wherefore, &c. Upon 
which plea tlie plaintiff demurred in law. / “ ' 

And Saunders of counsel with the plaintiff argued that the 
plea wan^bad, because ^e law takes notice^ of ^a mastiff as a 
valuable thing; and ^ere is an original writ for killing a 
mastiff in the * Register. And in Cro. Eliz. 125. f it is said 
that the law takes notice of a mastiff, hoilnd, spaniel^ and 
tumbler I; and a man may justify a batte^ in defence of 
his dog, as appears in Rastal’s Entries. § And m Cro. J'ac.44. ||, 
trespass was brought for killing a mastiff; and there it is 
not doubted but the action well lies (2); but there the de¬ 
fendant justified, because Ihe masti^ infested a warrdn, and 
could not be restrained doing damage there (3); but here the 
defendant hath done an injury to the plaintiff by making him 
lose a valuable tiling without any cause; for the plaintiff is 
not bound by law to snuzzle his mastiff, so long as he does 
no damage; and it is natural for one dog to bite or worry 
another; and therefore he ought not to be killed, unless it 
cannot be otherwise, ’preyented. And here the defendant has 


(1) S. P. Cro. Eliz. 125. Ow. 94. 
2 Bro. Ent. 144. 

(2) So is Ow. 94. Hob. 28S. Ed- 
fioardsv. Engleton. Cro.Jac.463. Athill 
V. Corbet. So will trover lie. 1 Roll. 
Abr. 5. ,pl. 5. So t^jover will lie for a 
parrot or monkey, because they are 
merchandise and valuable. 'Cro. Jac. 
262. Grymes v. Shack, [5] * 

(3) And it is not necessary to allege 
that he could not,otherwise prevent the 
dog from killing the conies, but it is 
sufficient to state, that the dog was in 


,the warren phrsuingvthe. conies there, 
and therefore he killed him. Cro. Jac. 
44. So it is if a dog runs after deer in 
a park. ,3 Lev. 28. Barrington v. Tur¬ 
ner. [cl See the form of a plea justify¬ 
ing killing a greyhoufid for running 
affer deer in a patk. 2 Rich. Pra6t. 
C. P. 435. 5 edit;. The contrary indeed 
was held in 2 Roll. Abr. 567. (L), pi. 2. 
Lemn’s case ; but that case was over¬ 
ruled, 3 Lev. 28. See also Cro. Car. 
228. Reynell v. Charrtpersoon. [flf^ 


[5] It seems that an actidn will lie was put in peril:*'but query.whether 
for an injury to an^ reclaimed animal. suCh statement would have aid^d the 
Com. Dig. Action sur Trover (C.). ,.pletf. , 

[c] But these' cases apply only to [rf] In which case it waS'determined 
warrens and parks, strictly so called : that the owne a^y a several fishery may 
for in 11 East, 568. Vere v. Lord Cava- take and deta^’nets damage fqasant, 
dor and another^ it was holden that a*’ but may not cut or destroy them. , As 
game-keeper could not justify killing a toithe right tb set dog-sp^ars or other 
dog which wgs pursuing a hare in his engines for destroying dogs fq, the pur- 
lord’s manor and close, ft is observable, suit of game|, ,see 7 Ti^iiit. 489. Deane 
that the plea did not atate that the hare v. Clayton. 2 Marsh. 577. S. C. & 1 B. 
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8^ a 


not said that ie could nU othet^iso part or take qff the mastiff Wright w, 
Jrom VDorvying the other dog; and if he had said so, it would ^R^mscot. 
have alter^ the case: and he might have justified the beat¬ 
ing of the mastiff to preserve his do^, but not the. ffilliitg of 
him, unless it cdbid not be otherwise prevented. But in this 
case he says nothing more but that he killed the mastiff to 
prevent the other dog from being killed; whereas, for any 
thing'that appears to the contrary, he might have saved the 
other dog wicNbiit killing the mastiff: and so he has killed 
the mastiff without any necessity or cause, which is not justi- [ 85 ] 
fiable; and he has not in any way excused that injury. And 
therefore he concluded that the ^lea was bad. And of that ' 
opinion was the whole court; and judgment was given for the 
plaintiff. 

Note. — There was Another exception to the plea, namely, 
that tlie plaintiff laid the trespass a4 CastletoUf and the de¬ 
fendant has justified at the parish of Chapel in the Frith: and 
yet his justification was not local bi\}: transitory, in which case 
he ought to have justified in the same plaeg where the plaintiff * Bullock v, 
lias declared: but it was not moverl. isce for this Cro. Eliz. 

174.* I84.t (1) i, . . 


Edwards. 


(1) See also Cro. Eliz. 705. Peacock 
v. Peacock. Ibid. 842. Purset v. Hutch¬ 
ings. 1 Lutw. 345. Pyke v*Pulleyn. 
Ibid. 618. 2 Lutw. 1437. SAirle v. 

Harford. 3 Lev. il3. Bridgewater v. 
Betheway. Com. Dig. Pleader, 457. 
Ant. 14. Hawe v. Planner^ note (1). 
In Carth. 326. Martin v. PFilford, 


Ward Chief Baron said, it was a certain 
rule in pleading, that where the action 
is transitory, the defendant must follow 
the plaintiff, dnlcss his justification is 
local, and* then he must traverse abs¬ 
que hoc that he is guilty extra. Sec 
ante, 8 a. note (2). 2 Saund. 5 c, 5 d^ 
note. 


Moore, 203. S. Ci; in which case the 
court of common pleas was divided in 
opinion. And as to man-traps and 
spring-guns, see 3 B. & A. 304. Ilott 
v. Wilkes; in which it was holdl^n, 
that a person having notice that sprhig- 


guns were set in a wood, and neverthe¬ 
less trespassing in it, could not main¬ 
tain an action for an injury sustained 
from them. But the general question 
remains unsettled. * 
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Case 11. 


Wiit of error. 


DE 

Term. Sancti Mich. 

ANNO REGNI REGIS CAR. II. 19. 


Pitt versus Knight. 

HU. 18 & 19 Car. II. Reg. Roll. 1548. 

o 

4^GR lord the king has sent to the sheriffs of the 
to w>t, j Bristol his writ dose in^ these i^ords, to 

wit: Charles the Second, by the grace of God, of England, 
Scotland, France, and Ireland, king, defender of the faith, &c. 
to the sheriffs of the city of Bristpl, greeting: Forasmuch as 
in the record and process, and .also in the giving of judgment, 
in the plaint which was before you in our court of the said 
city without our writ, between F, K. and J, K, senior, and 
W, P. of a certain debt which the said F, and J, demand of 
the said W. manifest error has intervened, as it is said, to the 
great damage of the said W, as from his complaint we have 
been informed; we being willing that the error, if any there 
be, should be duly corrected, and full and speedy justice be 
done to the said parUes in ihis behalf, command you, that if 
judgment b^ thereon given, tlien you send to us distinctly and 
openly‘^lnder your seal 4he, record and process aforesaid^ with 
all things touching the same, and this writ, so that we may 
have them from the day of St, Michael in three weeks, where¬ 
soever we shall then be in Er^land, that, inspecting the re¬ 
cord and process aforesaid, we cause iiirther to be dpne therein 
for amending the said errojr, what ofv right, an^ according to 
jthe law anckpustom of England, shal]|, be meet to j)e done. 
Witness ous^elf at Westminster, theitf^Qth^ of June, in the 
18th year of our reign. 
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The execution of this writ appears in a' certain panel to 
tiliis writ annexed. The answer of J. U, and J, C, esquire^ 
sheriffs. 

Pleas in the court of our lord the king of the tolsey of the 
city of Bristol, holden in the guildhall of the said city, ac¬ 
cording to the law of merchants, and according to the usage 
and custom of the said *city from time whereof the memory of 
man is not to^tfaie contrary used aiid approved of in the same, 
and according to the liberties and privileges of the mayor and 
commonalty of the said city granted by divecs charters of the 
progenitors of our said Jord the now king, and confirmed by 
the king himselfj before J. W. and R, G. as well sherifis of 
the county of the said city, as^ bailiffs of the mayor and com¬ 
monalty of the said cjty, to wit, on Wednesday the 18th day 
of March, in the 15th year of the reign of our lord Charles 
the Second, by the grace of God of England, Scotland, 
Frame, and Ireland, king, defender of the faith, &c. J. A. 
esquire then and there being steward. At this court come 
F. K. arid J. K. senior, in their proper* persons, and affirm 
their certain pjaint against W. P. t)f a plea of debt upon de¬ 
mand of 600^. and fiifd pledges tc^ prosecute their plaint, to 
wit, John Doe and Richard Roe, and pray process to be made 
to tliem thereupon against the said W. according to the 
custom of the said city from all the time aforesaid used and 
approved of in the same: Avliereupon, at the request of the 
said F. and./. according to the custom of thersaid cify, J. J. 
seijeant at mace within the said city, and minister of the said 
court, is commanded by the said court here, that he summon 
by good summoners the said W. according to the custom of 
the said city, to be at the next court of our said lord the king 
of the tolsey of the said city here, to be holden in the guild¬ 
hall aforesaid, before the said as well sheriffs of the county of 
the said city, as bailiffs of the said mayor qnd commonalty of 
the said city, according to the custom of the said city, ;to wit, 
on Friday the 20th day of Marth next following, to answer 
the said F, and J. in the plea of the said plaint, and the wme 
day is given to the raid F. and J. here, &c. At which said 
next court of our safd lord the king of the tolsey of the saul 
city, holden in the guildhall aforesaid befoi'e the said as well 
sheriffs of the county of the sai^ city, as bailiffs of the said 
mayor .and commonalty of the said city, to n^t, qn the said. 
Friday the 26th Aay ^March ,the said 15th year of the 
reign of our said lord Charles the Second, come the said 
• K 2 


Pitt «. 
Knight. 


IVhich writ is 
thus returned, 
to wit. 


Plaint levied. 


A summons re¬ 
turnable at tlie 
next court, at 
the guildhall of 
the city, on 
20tli of March. 



S7 « Pitt versits Knight. 

P4TT V* F. K, and J. K. in their proper persons, and offer them^lves 
t Kkight. ^ against the said W. P. in the plea aforesaid, and he does not 
Nibil returned, come. And the said J. J. scijeant at mace, and minister of 
the said court now here .at this court returns, that the said 
W, P. has nothing within the jurisdiction of the said court* 
whereby he can be summoned: whereupon, at the request of 
the said F. and J. according to the custom of the said city, 
from the whole time aforesaid used in the sam^ the said ser* 
jeaut at mace and minister of the said court is commanded by 
the said court here, that lie take the said JV. if he shall be 
[ 88 ] found witliin the liberty of the said city, and within thejuris^ 
retu*rn*obTe^at ’ <^*‘ction of the said court, and him should safely keep, so that 
the next court lie may have his body at the next court of our said lord the 
wi* 23 d of king of the tolsey of the said city, to be holden in the guild- 
Man h. hall aforesaid, before as well the said sheriffs of the county of 

the said city, as bailiffs 'of the said mayor and commonalty of 
the said city, according to the custom of the said city, to 
wit, on Monday the 23d day of Maixli next coming, to an¬ 
swer the said F. and J. in the plea of their said plaint; anti 
the same day is given toHhe said F. and J. here, &c. At 
which said next court of our said lord die king of the tolsey of 
the said city, holden in the guildhall aforesaid, before the said 
as well sheriffs of the county of the said city, as bailifis of the 
said mayor and commonalty of the said city, according to the 
custom of■ the said city, on the said Monday the 23d day of 
March, in the 15th year aforesaid, come as well the said F. 
and J. as the suid W. in tjieir proper persons; and the said 
J.J, Serjeant at mace and minister of the said court now 
here returns, that he, by virtue of the said precept to him in 
Cepi corpus. form aforesaid directed, had taken the body of the said W, 
which he has ready in court here, before the said as w'ell she¬ 
riff of the county of the said city, as bailiffs of the said mayor 
and commonalty pf the said city, according to the custom of 
the sfiid city,* as he was commanded: whereupon here at the 
same cohrt, according to the custom of the said city, with the 
assent of the said parties, a day is given by the said court here 
to the said parties in the said plaint, ip the state which it is 
now in, until the court of the tolsey of the said city, to be 
holden in the guildhall "aforesaid, before the said as well she¬ 
riff of the county of the saiid city, as bailiffs of tlie said mayor 
. and comiponti^ty of the said mty, according to the custom of 
the said, city, to wit, on Frjiday the 18th day of March next 
. following, saving the parties, &c. Before which day, to wit, 
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on the 29th day of September, in the 15th year aforesaidi the Pitt v. 
said J, W. and J2. Y. according to the custom of the said ^ Knigut. ^ 
city, were duly amoved and discharged from their said offices, sheriArfeme^ 
as well of sheriffs of the county of the said city, as bailiffs of 
■the said mayor ami commonalty of the said city, and J. B, *" ' 
and 22. S., according to the custom of the said city, were duly 
elected, admitted, and .sworn as well into tlie Said office of- 
sheriffs of the county of the said city, as into the office of 
bailiffs of the mayor and commonalty of the said city, in the- 
room of the said J. fV. and B, Y, At which said court of 
the tolsey of the said city, holden in the gundhall aforesaid, 
before the said now as well sheriffs of the county of the said 
city, as bailiffs of the said mayor and commonalty of the said 
city, according to the custom of the said city, on the said 18th 
day of March, in the 16th year of the reign of our said lord 
the now king, come as well the said and ,7. as the said fF. 
in their proper persons; and thereupon the said W, in tlie 
same court here, finds bail and pledges for the said W. in Uie C 89 ] 

plea aforesaid, to wit, W. IV, merchan^ and C. 7*. grocer, * 

two citizens of the said city, who come into court here in 
tlieir proper persons, jyid with the assent of the said 2>and J. 
and according to the usage and cuStom of the said city, did 
give bail, and each of them for himself Hid give bail, for the- 
said W. P. in the plea aforesaid, that he should stand right 
here in court ri>e encf of the said plea, and according to 
the custom of the said city, did acknowledge, give bajl, and 
grant, and each of them for himself did acknowledge, give 
bail, and grant, that if it should happen thaf the said W, P. 
should be lawfully convicted or condemned of the soiJ debt^ 
or any part thereof, and if the said W. P. sliould, after judg¬ 
ment given therein, absent ot withdraw himselfj so that* the 
said F, and .7. could not have execution of his bo<ly for the 
said debt, together with their daniiiges, costs, and charges to 
iie awarded to them in that behaff, that then the said*7'. and 
J, should have against the said U’. W. and C. P. the same exe¬ 
cution of and for the said debt, damages, costs, and charges so 
recovered, as the said F. and J. should have against the *said 
W.P. if he had appetu'ed, or had been otherwise found or taken 
within the liberty of the said city, and the said W. W. and 
C. P. should undergo, have, ai^ sustain, and each of them 
severally by himself sljould yndergo, have, and sustain the 
same dhd the like pain and imprisonment tor the said debt, 
danuiges, and costs, and chargei so recovered, as the said fP* 
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I’iTt V. should have and sustain if he should appear in his proper per- 
Ksioht. gQjj^ Qj. were otherwise found or taken within the liberties of 
F'lrt Wr thereupon, with the assent of the said 

parties, a further day is given to the parties aforesaid in the 
plea aforesaid, until the 6ourt of our said lord the king of the 
tolsey of the said city here, to be holden in the guildhall 
aforesaid, on Monday the 27th day of June next following, in 
the present state, saving the parties, &c. At which said court 
of our said lord the king, holden at the tolsey of the said city 
here, in the guildhall aforesaid, before J. and R, S. as 
well sheriffs of the county of the said city, as bailifEi of the said 
mayor and commonalty of the same city, according to the 
custom of the said city, on ^e said 'Monday the 27th day of 
June, ill the 16th year aforesaid, come as well the said F» 
and J. os the said W. P. in their proper persons; and the 
said P. and .7. in the same court here, put in tlieir place P. Y» 
their attorney, against the said JV. P, in the plea aforesiud, 
and by their said attorney in the said court declaring upon 
the said plaint against the said JV. P. according to the custom 
Declaration. of die said city, say, that whereas the said JV. on the 2d day 
of November, in the year of our Lord 1657, at the city of 
[ 90 ] Bristol, in the ward of AW^Saints there, withinHhe jurisdiction 
of this court, by his Certain writing obligatory sealed with the 
seal of the said JV. and here into court brought, the date 
whereof is the day and year aforesaid, acl^wledged himself 
to be held to the said P. K. andl7> in the sum of 600^. of 
lawful money of England, to be paid to them upon demand^ 
when he the saiH JV. should be thereunto requested; yet the 
said Ji^. (although often requested) 1ms not yet paid the said 
sum of 600/. to the said F, K. and J. or to either of them, 
but to pay the same to them has altogether refused, and still 
refuses; wherefore the said P. an<l J. say, that they are in¬ 
jured, and have sustained damage to the value of 100 shillings. 

And therefore they bring suit, &c. (1). 

--- 1 ---- 

(1) The proceedings this court, as may issue, which must be tested on the 
here stated, are very regular. For in day of the return of the summons, and 
all courts of inferior jurisdiction, there returnable at the next court after, setting 
ought to be, 1.ap/atnl levied} 2. a £<im> forth therein the day and place when 
mans, which must be returnable at the jand where such next court will be hold- 
next court, setting forth therein the par- en;(and, lastly, the declaration, which 
ticular day and place when and where must s!ate that the cause of action arose 
the court will be holdenc When the within the jurisdiction < of the* court, 
summons is returned, then, 6. a capias otherwise the judgment will be revers- 
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And thereupon, in the same court her^ the said fV, p, Pitt u. 
puts in ins place J^B. his attorney against the said F» and J. ^ ^lony. 
in the plea of the said plaint, and by his said attorney defends 
the wrong and injury when, &c. and prays leave to imparl itnpvUocc. 
thereto here, until the next court of \>ur said lord the king of 
the tolsey of the said city, to be holden in the guildhall albre- 
said, before the said as .well sheriffs of the county of the siud 


ed. 1 Term Rep. 151. Trevor v. IVaU. 
ante, 74. note (1). This is the regu¬ 
lar course of proceeding; but in 2 Mod. 
58,59. Crowder v. Goodmiu, it was held, 
that if the process be retiu-nable at 
the next courts without mentioning the 
day, it is good. Cowp. 21. Rototand v. 
Veale. In many of the&e courts it has 
long been the practice to issue a capias 
in the first instance without any previous 
summons. Lord Hale, in 1 Vent. 220. 
Read v. Wilmoth was of opinion that An 
arrest under a capias from an inferior 
court without a previous summons was a 
false imprisonment; but that doctrine 
has been since denied. 2 Lutw. 1564, 
1565. Gvoinne v. Poole. And it is now 
held, that an irregular or inverted order 
of proceeding is nevoid, 80*a8 to n>ake 
an arrest under lY^capias aValsh impri¬ 
sonment, but is merely erroneous; and 
if the court had a proper jurisdiction in 
the cause, neither the judges, nor minis¬ 
ters of the court, nor the plaintiff, are 
liable to an action for a mere error in 
the proceeding. And indeed, as the 
defendant’s appearance to the capias 
cures the want of a summons, there 
seems to be no method of getting at 
this irregularity. Since the statutes 
(19Geo.Ai c. 70. as to inferior, *an<f 
12 Geo. 1. c. 29. as to the superior 
courts) for preventing vexatious arrests 
have restrained inferior as well as su¬ 


perior courts from anresting for debts 
under lOl, there cannot now be, the 
same mischief int awarding a capm' in 
the first Instance aa/ormcriy. There¬ 
fore where that practice has long pre¬ 
vailed, there seems to be no impropriety 
in continuing it. But it must be al¬ 
leged in the plea to an action for false 
imprisonment for an arrest under the 
capias by a taliter processum est, that the 
capias issued at a subsequent court td 
the levying of the plaint; for if it ap¬ 
pear on the plea to have issued at the 
same court at which the plaint was levied, 
the plea will be bad; in the latter case 
a previous summons cannot be intend¬ 
ed ; but In the former it may be pre¬ 
sumed to have issued at the court at 
which the plaint was levied, to warrant 
the issuing Af the capias at the next 
court. ‘And wliere it is sufficiently 
dhewn in pleading that the court had 
jurisdiction over the cause, every in¬ 
tendment will be made in favour of 
their proceedings that can be made 
consistently with the facts pleaded. 
Willes’s Rep. SO. Moravia v. Sloper, 
Ibid. 688. Titleyy. Foxall. The reader 
who wishes for further information upon 
this subject, will find it elaborately dis¬ 
cussed by Sir John Powell in his learned 
argiunent in Gwynn^ v. Poole, 2 Lutw. 
1560. 1572. [o] 


[a] It is no ground of error upon a 605. Bishopv.Raye. Sec 1 Wils. 180. 
judgment after verdict in an iaferior Feathers y. Bryan, olcc. 1 Dough ^61. 
court, tliat the plaint was levied before Ward v. Honeywood, cont. 
the cause of action accrued. 3 B.* A. 
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< 

Pitt v. cityj as the bailiffs of the sucl mayor and commonalty of the 
^ Kkight. ^ said city, according to the custom of the said city, to wit^ on 

' ’ Friday the 1st day of Jtdy next following, and it is granted to 

him, &c.; and the same day is given by the court here to the 
said F. and J. here, &c.' At M'hich said next court of our said 
lord the king of the tolsey of the said city here, bolden in the 
guildhall aforesaid, before the said,as well sherifiPs of die 
county of the said city, as bailiffs of the mayor and common¬ 
alty of the said city, according to the custom of the said city, 
to wit, on Friday the 1st day of Jdyt in the 16th year afore¬ 
said, come as Well the said F. and J. as the said W, P. by 
rica. their said attorneys, as before ; and the said 0^, P. in the 

same court by his said attorney, as bbfore, defends the wrong 
Judgment re- and injury when, &c., and says, that the said F. K. and J. 

byTire plaintiffs action thereof against him, be- 

against the de- cause be says, that heretofore, to wit, in the term of Faster^ 

reign of our said lord the now king, 
action. the said F. K. and J. K. by the names of F. K, and J. K. late 

esquires, but now knights, came into the court of our said 
lord the now king, before the king himself^ (the said court 
then being at Westmimtet't in the county of 'Middlesex,) by 
R. P. their attorney, and then brought into the said court 
their certain bill against the said W. P. by the name of W. P. 
otherwise called P. of Westleigh aforesaid, gent, then being 
in the custody of the marshal of 'the mar^alsea of our lord 
the king, before the king himselV^ o1^ a plea*f debt, and found 
pledges of prosecution, to wit, John Doe and Richard Roe ; 

[ 91 3 % which said33111 the said F. and J. K. by the said names of 

F. K. and Ji K. late esquires, now knights, complained of the 
said W. P. by the said name of fV. P. otherwise called fV, P. 
of Westleigh aforesaid, gent, being in the custody of the mar¬ 
shal of the marshalsea as aforesaid, of a plea that he should 
render to them 600/. of lawful money of England, which he 
owed 'to, an^ unjustly detained from them; for that whereas 
the said^W, on the 2d day of November, in the year of our 
Lord 1657, at the city of Bristol aforesaid, in the county of 
the same city, by his certain writing obligatory, sealed with 
the seal of the said W. and to the court of our said lord the 
king then there shewn, the date whereof was the same day 
and year, acknowledged hiipself to be held and firmly bound 
to the said F. and J» in the s^id 600^. to be paid to the said 
P. and ,7. when he should be thereunto required; yet Yhe said 
IV. (although often required) had not tlien paid the said 600/. 
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to the said F, and J, or to either of them, but to pay the Pitt 
same to them had altogether refused, and sdll refused, to the t 
damage of them the said F. and <7. of 500/; and therefore 
they brought suit, &c. Afterwards,^ to wit, on Friday next 
after the Morrow of the Hdy Trinity^ in the term of the 
Holy Trinity then next following, and now last past, until 
which day the said W. P. had leave to imparl to the said bill, 
and then to answer, &c. before our lord the king at Westmin^ 
sfer, came as well the said F. and J, by their said attorney, as 
the said W. P. by J. H. his attorney; and the said F. and J. 
prayed that the said IK.might answer their said declaration ; 
whereupon the said PF. defended the wrong and injury when, 

&c .; and the said attorney of the said PF. said, that he was 
not informed by the said PViltiam his master, of giving any 
answer thereto for the said PV, to the said F, and J. in the 
plaint aforesaid, and then said nothing else in bar or preclu> 
sion of the said action of the said F. and J .; wherefore the 
said F. and J. remained undefended therein against the said 
IV .; therefore it was then and there copsidered by the said 
court, that the said F, and J. should recover against the said 
PV. their said debt, and fifty>one shillings for the damages 
which they had sustained, as well on occasion of the detention 
of that debt, as fur their costs and charges by them about 
their suit in that behalf expended, by the court of our said 
lord the king then there awarded to the said F. qnd J. with 
their assent, and that the said PF. P. should be in mercy, os 
by the record and process thereof remaining iq the said court 
of our said lord the king, before the king himself fully ap¬ 
pears. And the said PV. P. further says, that the said writing 
obligatory specified in the record of the judgment of the reco¬ 
very, whereby the said F. and J. recovered the said debt in 
form aforesaid, and the said writing obligatory now here into 
court brought by the said F. and J. is one and the same writing 
obligatory, and not other or different; and this he is ready to 
verify: wherefore, since the saidlJP. and i/. Ai. have long since 1 

in form aforesaid recovered the said debt by them now above 
demanded, the said PF, prays judgment if the said F. and 
J. K. (the record of the said judgment and recovery still being 
in all things in full force and efiPect). ought to have their said 
action thereof against him, &c. (S) 

--i-•-;— 

(2) ll is not necessary to set forth it is enough So state shortly that the 
the whole proceedings as is done here: plaintifCs in Easter term, &c. impleaded 
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And thereupon the said F. uid J, pray leave to reply to 
the smd plea of the said W, P, here, until the next court of 
our said lord the king of the tolsey of the said city here, to be 
liolden in the guildhall aforesaid, before the said as well she> 
riils of the county of the said city, as bailiffs of the mayor and 
commonalty of the smd city, according to the custom of the 
said city, to wit, on Monday the 4th day of Jtdy next follow¬ 
ing ; and it is granted to them, &c.; the same day is given 
to the said parties here, &c. At which said next court of 
our said lord the king of the tolsey of the said city holden in 
the guildhall aforesaid, before the said as well sherifls of the 
county of the said city, os bailiffs of the said mayor and com¬ 
monalty of the said city, according to the custom of the said 
city, on the said Monday the4th day of Jtdy, in the 16th year 
abovesaid, come as well the said F, and J. as the said W, by 
their said attomies. ^nd thereupon the said F, and J, say, 
that they, by any thing before alleged, ought not to be barred 
from having their said acjtion thereof, because they say that 

i - 

the defendant in the court of our lord Kop. 185. See however, Willes's Rep. 
the king, before the king himself, (the 34. Formerly it was necessary to set 
said court then being, &c.) in a plea of forth the whole proce^ings in the infe- 
debt, and that such proceedings were rior court, it being not allowable to set 
thereupon had, that afterwards in IVt- them out with a tcditer procettum est. 
nity term, &c. the plaintiff by the con- 2 Lutw. iil3. 918. Dennis v. Rawls. 
sideration of the said court recovered 2 VcatS 100. Pinager v. Gale. But 
his said debt, &c. I^o in pleading the these objections have of late years been 
judgments even of inferior coui’ts, wlie- over-ruled. 2 Lev. 81. Doe v. Parmiter. 
ther of record or not, it is now held not 1 Ld. Raym. 80. Mackarith v. Pollard. 
to be necessary to set out the cause of 3 Lev. 403. Patricks. Johnson. 1 Wils. 
action, or that the defendant became 317. Murray v. fVilson. 2 Wils. 5. 
indebted within the jurisdiction of the Adams v. Freeman. 2 Lutw. 1410. 
court; but it is sufficient to say, that at 1414. Walker v. Frecby. 2 Mod. 102. 
a certain court, &c. held at, &c. A. B. Lane\. Robinson. Ibid. 195. Higgin- 
levied his certain plaint against •€. D. son v. Martin. Garth. 53. Simpson v. 
in a certain plea of tsesjiass on the case Merrill, the record whereof is in 
or debt,'&c. (as the case may be,) for a 2 Lutw. 1369. When it is necessary to 
cause of action arising within the Juris-f' shew that the process was returned, the 
diction of the court, and thereupon such distinction is between a capias upon 
proceedings were had^ that afterwards, mesne process, and a writ of execution: 
&c» it was considered by the said court, , to a capias upon the former, the return 
that the said A. B. should recover of the precept must be set forth; but 
against the said P., &c. Cowp. 18. in th&latterit is unnecessary. Cowp.20. 
Rowland v. Vcalct recognized by BuUer Rowland v. Veale. Willes. 12^, n. (5). 
justice, in Bdk v. BroadbetU. 3 Term Mocse v. James. 
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there is not any such record the recovery of the said debt Pitt v. 
and. damages i^nst the said W, as he by his said plea Kmioht# 
doth above suppose; and tliis they are ready to verify: where- NttltieTraeoid] 
fore they pray judgment, and their mid debt to be adjudged to 
them, &c. (3) 


(3) See Solomons V, I^n. 1 East, 
369. When a record of another court 
is pleaded, the plaintiff may, if he 
pleases, reply nid tiel record, and con¬ 
clude with a verification and a prayer 
of judgment as is done her^, for this is 
warranted by the course of precedents'; 
the defendant thereupon rejoins there 
** is such a record^* and the court gives 
him a day to bring it in.* 2 Salk. 666. 
Moor y. Garret, Lib. Plac. 286. 2Wil8. 
113. Sandford y, Rogers. But in the 
case last cited, the court was of opinion 
that there is a complete issue by thb 
nul tiel record: and that, to avoid pro¬ 
lixity, it is better at the end of the 
replication to give a day to the defend¬ 
ant to produce the record. [6] And* 
certainly, as these pleas are for the most 
part dilatory, it is the plaintiff’s interest 
to adopt that form, and therefore the 
modern practice is so. If a reflord of 
the same court be pleaded, formerly 
the plaintiff might pray oyer of the 
record, and if it were not given him the 
next day, the court would reject the 
plea. 2 Salk. 566. Carth. 453. Theo- 
bald V. Long. S. C. 1 Ld. Raym. 347. 
Carth. 517. Creamer y. Wickett. 2 Str. 
823. Hunter v. Wiseman, and Giuinnel 
. V. Thomson, there cited. But now, 
since the practice has been to re^se 


oyer of records, it is questionable whe¬ 
ther this method can any longer be en¬ 
forced. And therefore at present the 
way is to demand a note in writing of 
the term, and number of the roll whei*b- 
on the judgment or other matter of re¬ 
cord so pleaded is entered and filed; 
and if the defendant’s attorney neglects 
or refuses to give the same to the 
plaintiff’s attorney, euch plea is not to 
be received. Or the plaintiff in such 
case may reply nul tiel record, in the 
same manner as where the record of 
another court is pleaded. Where the ‘ 
plaintiff replies nul tiel record, and gives 
the defendant a day to bring it in, the 
entry is thus: (after praying judgment, 
&c.) *< and prays that the said record 
** may be seen and inspected by the 
“ court (or if in C. B. by the justices) 

** here. And because the said B. (the 
defendant) has not the said record 
now reiftiy here* in court, it is said 
“ by the court here to the said B, that 
** he have the said record here on (if by 
original, a general return-day, if by 
** bill, a certain day in term). The 
** same day is given to the said .d, 
(plaintifi*) here. &c.” If the record 
is not brought into court on the day, 
judgment of failure of record is given, 
which is entered thus: ** At which day 


[6] 2 Bos. & Pull. 302. Tipping v. on a recognizance of.baii, and the de- 
Johnson, acc., where it was holden that, fendant pleaded no ca. sa. issued against 
if the defendant demur to such a repli- the principal, the plaintiff replied, set- 
cation, the plaintiff may nevertheless • ting out the ca. sa. and concluding with 
sign judgment on the non-productioif of a prayer that the court might inspect 
the record at the day guren. £o in the record, it was holden that there 
7Taunt.^. Jackson y.Wickes. 2 Marsh, was a sufficient issue. 

354. S. C. Where the plaintiff declared 
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Pitt. it*. And thereupon the said W. prays I^ve to r^oin to the said 

^wiOHT> gf 3 q| j j;; ^ j here, until the next court of our said 

lord the king of the tolsey of the said city her^ to be holden 
in the guildhall aforesaid, before the sud as well sheri& of the 
county of the said city, as bailiffs of the said mayor and com¬ 
monalty of the said city, according to the custom of the said 
city on Wednesday the 6th day of July next following, and it 
is granted to him, &c. the same day is given to the said par¬ 
ties here, &c. At which said next court of our said lord the 
king of the tolsey of the said city here holden in the guildhall 
aforesaid, before the said as well sheriffs of the county of the 
said city, as bailiffs of tlie said mayor and commonalty of the 
said city, according to the custom of the said city, on the said 
Wednesday the 6th day of Julym the 16th year aforesaid, come 
as well the said i\ and L as the said W, by their said attor- 
nies. And thereupon the said William^ as before says, that 
there is such a record of the recovery of the said debt and 
damages against him the ^aid W.f as he has above in pleading 
alleged, as by the record thereof, remaining in the court of 
our lord the now king, before the king himself at Westminster,, 

“ • 

** comes here as well the said A. as the *^tiel record^ and the plaintiff replies tiel 
** said by their said attornics,' and record^ the conclusion of the replication 
** the said B, has not here the said is thus; ‘‘ and this he is ready to verify 
« record, but makes default; whereby ** by the record, and prays that the said 
it sufficiently appears- to the court record may be seen and inspected by 
here, that there ii not any such re* ** the court here. And because the 
** cord of the said recovery vi the saiU ** said A. has not now that record ready 
** B. has above alleged ; wherefore, ** here in court, be is directed that he 
** &c.** When the plaintiff avers a re- have that record here, &c. The 
cord, as where he brings debt upon a ** same day is given to the said JB. 
judgment, and thb defendant pleads ntd *' here," &c. [c] 


^f Irish judgment be pleaded, ed. for the record of a judgment until 
the replication denying it should con- set aside or reversed, is conclusive as 
elude to the countr)^ 5 East, 473. to Che subject matter of it.” Per Lord 
Collins'^. Lord Matthew, For though the' Man^eldC,3,va 2 Burr. 1005. Moses 
Irish judgment, oince the Union, be a v. M'Ferlan. See also 2 M. & S. 565. 
record, and properly pleadable as such, liamsbottom v. BucMiurst. S. P< And 
yet being only proveable by an examin- therefore the original defendant cannot 
ed copy on oath, the verity of the evi-- plead that a judgment obtained against 
dence should be tried by a jury, and hifn was obtained by fraud: nor can his 
not by the court. A party is not allow- Sureties. 2 Marsh. 392. Mooi^ey, Bow~ 
ed to aver against a reedrd wlien plead- maker4 7 Taunt. 97* S. C. 


Rigaiader. 


Unt tlrerc is 
■uch a record. 
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6f the term of the Holy Ti'inity^ m the 16th year of the reign 
of our said lord tlie now king, more fully appears; but be* 
cause the record of the said recovery remaining in the said 
court of our lord the king at Westminster, cannot be judicially 
had or brought into the court now here, he the said W. prays 
judgment if the court now here will any further proceed of 
and upon the premises,•&c.: and thereupon it is said by the 
court here to the said W., that he have here, at the next court 
of our said loid the king of the tolsey of the said city here, to 
be bolden in the guildhall aforesaid, before as well the sheriffs 
of the county of the said city, os bailiffs of the said mayor and 
commdnalty of the said city, according to the custom of the 
said city, on Monday the 16th day of December next following, 
the said record by him above pleaded at his peril; the same 
day is given to the said’parties here: before which day, to wit, 
on the 29th day of Seplt^nber, in the said 16th year of the reign 
of our said lord the now king, the said J. B. and R. S, were 
according to the custom of the said city duly removed and 
discharged from their said offices, as wgll of sheriffs of the 
county of the said city, as bailiffs ql‘ the said mayor and com¬ 
monalty of the said city, and J. K. and R. O. were acc6rdiiig 
to the custom of the said city duly elected, admitted, and 
sworn, as well into the said office of sheriffs of the county of 
the said city, as into the office of bailiffs of the mayor and 
commonalty of the said city, in the room of the said J,B. and 
R.S. At which court of our said lord the king of the. tolsey 
of the said city here, holden in the guildhall o/ the said city, 
before the said as well sheriffs of the county of the said city, as 
bailiffs of the said mayor and commonalty of the said city, ac¬ 
cording to the custom of the said city, on the said Monday the 
16th day of December in the 16th year aforesaid, come as well 
the said R. and I. ns the said W., by their said attornies; and 
the said W. has not the said recofd now here; and thereupon 
with the assent of the said F. and a further day is giVen by 
the court here to the said W., th^t Fi^ have here, at thS court 
of our said lord the king of the tolsey of the said city, to be 
holden in tlie guildhall of the said city, before the said as well 
sheriff of tlie county of the said city, as bailiffii of the said 
mayor and commonalty of the said city, according to the custom 
of the said city, on Friday the 15th day of December next fol¬ 
lowing^ the said record/ by hkn . aforesaid pleaded, at his 
peril; the same day is given to the said parties heib, &c.: be¬ 
fore which day, to wit, on the S9th day of September, in the 
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17th year of the reign of our said lord the now king, the said 
J. K. and R. O., according to the custom of the said city« 
were duly removed and discharged from their said offices, os 
well of sheriffs of the county of the said city, as bailiffs of the 
said mayor and commonalty of the said city, and W. C. and 
R, C. were, according to the custom of the said city, duly 
elected, admitted and sworn, as well into the said office of 
sherifis of the county of the said city, as into the office of 
bailiffs of the mayor and commonalty of the said city, in the 
room of the said J. K. and R. O. At which said court of our 
said lord the king of the tolsey of the said city here, holden in 
the guildhall aforesaid, before the said as well sheriffs of the 
county of the said city, as bailiffs of the said mayor and com¬ 
monalty of the said city, according to the custom of the said 
city, on the'Wid Friday the 15tli day of December^ in the 17th 
year aforesaid, come asrwell the said F. and J. A., as the said 
W. P., by their said attornies; and the said W, has not the said 
record now here; and thereupon, with the assent of the said 
F, and a further, day is given by the court here to the said 
William^ that he have herp, at the court of our said lord the 
king of the tolsey of the said city here, to be holden in the 
guildhall of the said city, before tlie said as w'ell sheriffs of the 
county of the said city, as bailiffs of the said mayor and com¬ 
monalty of the said city, according to the custom of the said 
city, to wit, on Thursday the fi^st day of February next follow¬ 
ing, the said i^cord, by him as aforesaid pleaded, at his peril: 
the same day is given to the said parties here, &c. At which 
said court of our said lord the king of the tolsey of the said 
city here, holden in tlie guildhall aforesaid, before the said as 
well sherifis of the county of the said city, as bailiffs of the said 
mayor and commonalty of the said city, according to the cus¬ 
tom of the said city, on the said Thursday the first day of 
Februaty, in the 18th year of the reign of our said lord the now 
king, come as well the said F. and /., as the said by their 
said altomies; and the .^id/lF. has not the said record now 
here; and thereupon, with the assent of the said P. -and /., a 
fuAher day is given by the court here to the said W. that he 
have here, &c. (a like continuance from court to court for two 
courts more). And at .the said court holden os aforesaid, on 
the said Wednesday the 11th day of AprU^ in the 18th year 
aforesaid, it was ordered %y tSie said court here, thgt unless 
tlie said W, should bring here into court the said record, at 
the said next court'to be holden^n the said 28th day of May 
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as aforesaid, judgment should be entered in tlie sai^ plea for Pirr v. 
the said F» and I. At which said court of our said lord the king ^ Knioh|. 
of the tolsey of the said city, holden in tlie guildhall aforesa^,' ‘ 
before the said as well sheriffs of^lhe county of the said city, 
os bailiffi of the said mayor and commonalty of the said city, 
according to the custom of the said city, on the said Monday 
the 28th day of Miy, in the 18th year aforesaid, come as well Defendant has 
the said F, and as the said by their said nttoniies; and 

the said;^. has not now here at this court the said record by ndvisare 

hinotifibove as aforesaid pleaded, but has made default therein: 
and because the court here is not yet odVised of giving 
their judgment of and upon the premises, therefore a day 
is given to the said parties here until the court of our said 
lord the king of the tolsey of* the said city here, holden in 
the guildhall aforesaid, before the said as wdll sheriffs, of 
the county of the said city, as ba^ifls of the said mayor 
and commonalty of the said city, according to the custom 
of the said city, to wit, on Wedt^sday 18 th day oijtdy 
next following to hear their judgment thereon, because the 
court here is thereof not yet advised, ^c. At which said 
court of our said lord, the king of the tolsey of the sidd city 
here, holden in the guildhall aforesaid, before the said os well 
sheriff of the county of the said city, bailiffs of the said 
mayor and commonalty of the said city, according to the cus¬ 
tom of the said city, on the said Wednesday the 18th day of Jtdy^ 
came as well the said F. and /., as the said W.^ by tli^ir said 
attomies: and thereupon the premises being seen, and by the judgment fer 
court here fully understood, it is considered by the said court, p*®'"**®** 
that the said F, and I. should recover against the said W. 
their said debt and damages^ on occasion of the detention of ]’os.t, 97. note 
the said debt, to 4/. 2.f., by the court here awarded to the %aid 
F. and with their assent, and the said W. in mercy, &c. 

Afterwards, to witi on Wednes^y next after tlie octave of 
St» Hilary in this same term, before our lord the king at West- 
minster t comes the said W.P. P. his attorney, aifti says, 
that i%t|\e said record and process, and also in giving the said Common error 
judgment^ there is manifest error in this, to wit, that where 
by the said record it appears that judgment was given that tlm 
said F.K. and J,K, should recover against the said W^P* tHeir 
said debt,.,pnd also 4/. 2s. for th^ damages which they had 
sustiun^ on occasion o£ the detention of the said debt, as for [ 96 j 
their costs and charge^ by them about their suit in that beh^f 
expendedi by the court of our laid lord’ the king then there 
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awarded to the said JP. and with their assent» and the said 
^should be in mercy, &c.; yet judgment ought to have been 
given, thiit the said F, as^d 1. should take nothing by their said 
plaint and declaration; and this he is ready to verify, &c.; and 
the said Wl^irays the wl*it of our lord the king to warn the 
said F. and L to be before our lord the king, to hear the said 
record and process, and it is grauted^tohim, &c.: whereupon 
the sheriffs of the city of Bristol are commanded that, by good 
and lawful men of their bailiwick, they make known to the 
said F, and that they should be before our lord.the Ijing, 
from the day of Easter in 15 days, wheresoever, &c. to hear 
the said record and process if, &c.; and further, &c. the same 
day is given to the said W.f &c. At which day, before our 
lord the king, comes the said W., by his said attorney, and 
the sheriffs l^ve not sent the writ thereof; and the said F. 
and /. being solemnly called, likewise come by R» IL tiieir 
attorney; whereupon the said W. as before, says, that in the 
said record and process, and also in giving the said judgment 
there is manifest error, assigning the said errors by him above 
in form aforesaid alleged; and lie prays that the said judg¬ 
ment for the said errors and others, being in the said record 
and process, be revoked,* annulled, and altogether held for 
nothing, and that he be restored to all things which he has lost 
by occasion of the said judgment, and they the said F, and /. 
do rejoin to die said errors, and that the court of our said lord 
the kiijg here may proceed to the examination as well of the 
said record and process, as the said matters above assigned for 
error. And the said F. and I. say, that neither in the said re¬ 
cord and process, nor in giving the said judgment, is there any 
error, and pray likewise that the court of our said lord the 
king here may proceed to the examination, as well of the said 
record and process, as of the said matters above assigned for 
error, and that the said judgment may be in all things affimed; 
and because»the <court of our lord the king here is not yet 
advisevl^f giving their judgment of and upon the said premises, 
a day is therefore given to the said parties before ou]^^ lord the 
king, until the morrow of the Holy Trinity^ wheresoever, &c. 
to hear their judgment, because the court of our lord the king 
hdfe is thereof not yet, &c. At which day, before our lord 
the king at Westminster^ come the said parties by tl^eir sMd 
tornies; but because the^urt&of out said lord the king here 
is not yet advised of giving their judgment of and u{)on the 
premises, a farthet day is therefore given to the said parties 
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before our lord the king, from the day of St. Michael in three 
weeks, wheresoever, &c. to hear their judgment therein, be- ^ Kkioot. ^ 
cause the court of our said lord th#king here is '|hereof not 
yet, &c.; at which day, before our lord the king at J^estmmster, C 97 ] 
come the said ^rties by their said attornies; whereupon, as 
well the said record and proceedings, and the judgment giv^ 
thereupon, as the said causes and matters above assigned by the 
said W. P. for error, being seen, and by the court of our said 
lord the'king now here more fully understood and diligently 
exnfl)|ned, and mature deliberation being thereof had, for that 
it appears to the said cqurt here, that the sai^ record is not 
in anywise vicious or defective, and that there is not any error 
on the record, it is considered that the said judgment be in Judgment 
all things affirmed, and stand in all its force ai^ effect, the 
said causes and matters above assigned for errors, or any 
other thing or cause contained in tlie said record and pro¬ 
ceedings, in anywise notwithstanding; and it is further con¬ 
sidered by the said court here, that the said F. K. and J. K. 
do recover against the said IV. P. 10/..by the court here Custsawarded, 
awarded to them the said F. K. and J. K. with their lusent, 
according to the form of the statute [ately made and provided, 
for their damages, costs, and charges wjiich they have sus¬ 
tained by occasion of the delay of the execution of the said 
judgment, under pretence,of prosecuting the said writ of 
error; anil that the said F. ayd J. K. have execution thereof, 

&c. 


Pitt versus Knight. 

j^RROR upon a judgment in debt in the court of Bristol, 
where the said Knight and Knight were plaintiffs against 
Pitt defendant, and declared in debt upon bond for 600/. 
Pitt the defendant there pleaded, rfiat the plaintiffs had there¬ 
tofore recovered in the king’s bench upon the same bond. 
Thb plaintiffs replied, nul tiel record*! and this, &c.: •where- 
fa¥e the^pray judgment, and their debt aforesaid to%e adjudged 
to them. The defendant there rejoined that there is such a 
record of the recovery of tlie debt aforesaid as he has aboye 
in pleading alleged, as by the record thereof retnaining in the 
1cin^s%eru:^appears: but becausdthe record of the recovery 
aforesaid remaining in the king’s bench cannot now be judici¬ 
ally had or brought* into court here, the said defendant prays 
judgment if the court ifow here will proceed any further of 
Vol.4. L' 
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Pitt versm Knight. 

Bitt V. and upon the premises, &c. : and thereupon the court of 
^ Knight. ^ Bristol gave a day to the defendant there to bring in the re- 
to produce. TJie ^ord j and, upon failure of the record, judgment was given 
court below there that die plaintiffs should recover their debtaad damages, 
fen^nt a day &c. although they had prayed no damages in their replication. 

to produce it, ' 

and on failure, judgment was given for the plaintiiT to recover debt and damages. Held that this 
is no error, for the not praying of damages is but mere form (1): 'and the judgment wu affirmed, 
thougl) no issue joined in the rejoinder on the nttl tiel record, nor any demurrer for,want of the 
usual averment of “ this he is ready to verify by the record.” (2) If a record of K. B. be pleaded 
in an inferior court, the record may be transmitted there, by certiorari out of Chancery, and 
mittimus. 

Two errors. And the eiTors which were insisted upon at the bar were 

piai^'^^i^low ^'vo: 1. Thaf the plaintiffs in the inferior court had prayed 

had prayed no^ no damages in their replication. 2. That the court had given 

judgment upon failure of the-record*, where they ought to 

2. That die have given bver their proceedings, or at least the plaintiffs 

ought to hnvo ought to have demurred upon the rejoinder, and judgment 

given over any should have been given upon the demurrer. 

, further pro- 

cceding, or the plaintifi's should have demurred to t^ rejoinder. 

And as to the first error, it was argued that the replication 
was bad for want of the praying of damages, and therefore 
the plaintiffs ought not to have judgment. And the case of 
Peared and Chamhers f Ivas cited, where the plaintiff neither 
averred his replication, nor prayed his debt and damages, and 
for both these faults the judgment was reversed. But this 
point was over-ruled, because the not praying of damages was 
only ■Qiatioi' of form; for the plaintiffs have in this case averred 
their replication, and prayed their debt; and the omission of 
, the word “ damages” is aided by the statute of general de- 
% 27 Elia, c. 5. murrer :{:. 

As to the second point, it was argued, that the court below 
ought to have stayed their proceedings upon the foreign plea 
of the record of the king's bench, and ought not to have pro- 
- ceeded or given any judgment, because it could not be tried. 
And these f ases -were cited, the statute of Gloucester, 2 Inst- 
325. “n foreign plea in reahactions, but not in personal ac¬ 
tions, is aided by that statute. Bro. Cause de remover plea, 41. 
3TI. 4. 11. b. & 18. ^debt upon bond in London, tlie defend- 

(1) In 2 Lev. 19. Barnes v. Gladman, judgment for the debt and damages. 
ruled good upon special demurrer, and I^cr Lord Keeper Bridgman., I Str. 
declared to be an unnecessary form of 523. Curwen v. Fletcher, i^illes’s Rep. 
pleading; for by ^toym^judgment every l.‘i. SheUy v. Wright. , 

.thing is included, and when the court (2) See post, p. 99. note (2). 
gives judgment, it consequently gives 
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ant pleaded ^ duress at Windsoi'; and upon demurrer, the Pit^' t>. 
judgment was qitod sequatur ad communem legenit defendens ^ ^ 

eat hide sine die; 32 H. 6. 26. by issue joined bn a foreign 
plea, the court is ousted of jurisdiction. . 

And as to this, it was argued on the other side, that the 
record of the king’s bench might be removed by certiorari out 
of chancery, and transferred by mittimus to tlie court of Bris~ 
tol; and so the issue of nvi tiel record might be tried there, 
and therefore the plea not a foreign one. (1) And if it should 
be otherwise construed, the consequence would be that all ac¬ 
tions in an inferior cou|^ would be ousted by ^ fiction : for in 
truth there never was any record in this court as the defendant 
below has pleaded. 

But to this it was answered* by the plaintiff in error, that 

no record here in the’superior court shall be removed out of 

it and sent to an inferior court. In Cro, Car. 297. *, Lut~ ^uucreiY. 

tereVs case, it was doubted f whether a certiorari to certify a f divers 

record out of this court to the c^mon pleas upon md tiel precedents^ wer® 

record^ pleaded there, were allowable; byt if it had been to an records had 

inferior court, there would have boen no doubt that it could not , 

, ^ . -11 • mt/rtwiMS out of 

be, as appears from Ctfo. Car. 34. jthis court will not execute chancery into 

the judgment of an inferior court remoyed by certiorari. (2) 


(1) A foreign pica is where the action 
is carried out of the county, or place, 
&c. where it is laid. Carth. 402f Chum- 
ley V. Broom. See the form of it in Lill. 
Ent. 475. It must be pleaded before a 
general imparlance, and an oath must 
be made of the truth of it. Litt. Rep. 
236. 1 Sid. 234. Collins v. Sutton. Sty. 
225. Dudeny v. CoUyer. 1 Vent. 180. 
St. Aubin V. Cox. 2 Salk. 515. Pierce 
V. Blake. If an inferior court should 
refuse to receive such plea, the defend¬ 
ant upon affidavit made, that the^fact 
did arise out of the jurisdiction, (unlessr 
it appears on the face of the declar¬ 
ation,) and that he tendered a foreign 
plea in the manner above mentioned, 
may have a prohibition from one of the, 
common law courts at Westminster^ or 
in vacation from the court; of chapeery. 

1 P. Wfll. 476. Anon. 

(2) The case in Cro. Car. 34. does 
not seem to warrant the conclusion 


which is here drawn from it. The 
point there determined was, that a 
judgment in the great sessions in Wales 
cannot be remoVed by certiorari and 
mittimus into the king’s bench or com¬ 
mon pleas, in order to take out a scire 
Judas thereon, to affect property in 
the hands of a person resident here in 
London ; and the rdason assigned was, 
that it would be a great inconvenience 
to the subjects to make lands or persons 
liabla to judgments in other manner 
than they were at the time the judg¬ 
ment was given. But this is now alter¬ 
ed by the statute 33jpco. 3. c.68. s. 1. 
by which it is enacted that, where final 
judgment shall be obtained in the courts 
of great sessions in Wales, or the coun¬ 
ties palatine of Chester, Lancaster, and 
Durham, and the persons or effects 
cannot be found within the jurisdiction 
of such courts, any court of record at 
Westminster may issue exeCulion. 

L 2 
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Pitt t;. And as to the objection of ousting the jurisdiction of an infe* 
^ Knight. ^ j.jQj. gom-t by ^ fiction, it was answered, that the court ought 
^ to have compelled the defendant to swear to the truth of his 
plea, or otl||rwise have eptered a nihil dicit against him : and 
if he swears it, then there is no greater mischief than in 
other similar cases. But admitting that the record might 
well have been removed to Bristol^ yet it was argued that, in 
the present case, the judgment given upon failure of the re¬ 
cord was erroneous, and without any issue joined. For the 
defendant in his. rejoinder says, that there was such a record, 
but he could not have it thera^ which is as much as to say, 
that he naouM not have it there ; and therefore the plaintiffs 
ought to have demurred, because there was no issue joined 
by the defendant; for if the defendant would have joined 
issue, he ought to have said in his rejoinder that there was 
such a record ; and /his he is ready to verify by the record^ as 
all the precedents are; as in Rastall’s Entries, Appeals en 
mort, 5. (1); Conspiracy in bar, 2, 3. *; Debt in gaoler, 2.f; 
• Rnst. 123. b. Debton recovery, .'5.4; and all the books; and for default of 
j iWd. 194.* b! averment the rejoinden was bad, and the plaintiffs ought 
to have demurred, and the court should have given judgment 
upon the demurrer, ,and not upon failure of the record. 

And now in this term the court was of opinion, that the 
record in this court might have been certified to Bristol by 
certiorari and mittimus. But, upon the other point, Kelyiige 
chief justice declared his opinion that there was not any 
issue joined, which the court did not contradict. But when 
it was prayed that judgment should be reversed, the court 
affirmed the judgment against their own opinions. Quod 
notn. (2) 

Saunders of counsel with the plaintiff in error, and Jones 
with the defendant. 


(1) This seems misprinted for ap- 
“ peals ip robbery^ S.’^* See Hast. Ent. 
54 b. 

(2) See 2Lutw. 1269. 1273. Sparks 
v. Cole. 945. Rotoel v. Dyon. Lib. 
.Plac. 286. Though the court seemed 
first to be of opinion, that no issue was 
joined, yet by affirming the Judgment 
they thought that the defect (if any) 
was mere form, which could not be 
taken advantage of without a'lspecial 


demurrer. And accordingly in 1 Salk. 1. 
Buncombe v. Churchy 8 W. 3. it was 
held that the want of such an averment 
was helped by a general demurrer; and 
the principal case was cited in support 
of that opinion. But this consideration 
is not now material, for the statute of 
4 Ann, c. 16. s. 1. enacts “ that no ad- 
“ vantage or exception shall he taken 
“ for the want of the averment of hoc 
paratus est verificare per recordum, 
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except the same shall be specially no ground for this objection, for there 
shewn for cause of demurrer." See seems to be a complete issue joined, 
ante, p. 92. note (3). But upon the Vid. the record, ante 92, 93. 
whole of this record there appears to be 


Hay man versus Gerrard. Case 12. 

Pasch. 19 Car. II. Regis. Rol. 285. 

_ • 

Lowion, 1 TIE it remeijibered that heretofore, to wit, in the 

^ terra of SL Hilary last past, before our lord the 
king at Westminstet', aime Ethmrd Hayman, by liichard Hah 
his attom%, and brought here into the court of our said lord 
the king there his certain bill against Henry Gerrard, other¬ 
wise called Hemy Gerrard, of the* parish of St. Margaret, 
Westminster, in the county of Middlesex, in the custody of the 
marshal, &c. of a plea of debt, and there are pledges to pro¬ 
secute, to wit, John J^e and Richard Jtoe, which said bill 
follows in these words, to wit: L^mlon, to wit, Edward. Hay- 
man complains of Hcnty Gerrard, otherwise called Hcnty 
Gerrard, of the p.'irish of St. Margaret^ JVestmitister, in the 
county of Middlesex, being in the custody of the marshal of 
the niarshalsea of our lor^ the king, before the king himselfj 
of a plea that he render ty him 1000/. of lawfyl money of 
Englaiul, which he owes to, and unjustly detains from him; 
for that whereas the said Henry, on the 9th ejay of August, in 
the 17th year of the reign of our lord Charles the Second, 
now king of England, See. at Londcni ^tbresaid, in the parish C 100 ] 
of St. Dunstan in the West, in the ward of Farringdon With¬ 
out, by his certain writing obligatory, scaled with the seal of 
him the said Henry, and to the court of our said lord the king 
now here shewn, the date whereof is the same day and year 
acknowledged himself to be held and firmly bound to the said 
Edward m the said 1000/. to ^e paid to the amd hdward, 
when the said Henry should be thereunto required; yet the 
said Henry (although often required) has not yet paid the 
said 1000/. to the said Edward, but to pay the same to lium 
has hitherto altogether refused, and still refuses, to the da¬ 
mage of him tlie said Edward of*40/.; and therefore he brings 
suit, 8cc. • • 

And now at this day, to wit, Wednesday nex-X. after IS days Plea, 
of Easter, in this same term, until which day the said Henry 
• L 3 
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Haymaii versus Gerrard. 

had leave to imparl to the said bill, and then to answer, &c. 
before our lord the king at Westminster^ comes as well the said 
Edward Hayman by his said attorney, as the said Henry Ger¬ 
rard by John Ct^ his attorney ; and the said Henry defends 
the wrong and injury, when, 8cc. and prays oyer of the said 
writing obli^tory, and it is read to hini, &c.; hfe also prays 
oyer of the condition of the said writing obligatory, and it is 
read to him in these words: that is to say, The.condition 
** of this obligation is such, that if die above-bounden Henry 
“ Gerrard, his executors, or administrators, or any of them, 
do and shall truly render a full account unto the above 
** named Edward Hayman, his executors, or administrators, 
“ of all such sum or sums of money, rents, goods, bills, 
** bonds, and debts, which were due and belongingtto William 
“ Notrel, lute of the parish of St. Mdrtin*s in the Fields, in 
“ the county of Middlesex, gent, deceased, at the time of his 
** death, which shall any ways come to his the said Henris, 
hands and possession, as .joint administrator in right of Ann 
“ his wife, daughtei;, of the said William Norrel, and shall 
“ upon such account withjn the space of one week, when 
required, make an equal dividend of, all such sums of mo-> 
“ nies, rents, deb);s, and goods, unto him the said Edward, 
and pay and satisfy the said Edward, his executors, or ad- 
“ ministrators, his proportion of^the same, that then this 
“ obligation to be void, or else to remain and be in full force 
“ and virtue.”; Which being read and heard, the said Henry 
says, that the sqid Edward ought not to have or maintain his 
said action thereof against him, because he says that no sum 
or sums of mone}', re^ts, goods, bills, bonds, or debts what¬ 
soever, which were due or belonging to the said William 
Norrel mentioned in the said condition at the time of his 
death came to the hands or possession of him the said Henry, 
as joint administrator in right of Ann his wife; and this he 
is ready to verify': wherefore he prays judgment if the said 
Edward/f to have pr i^aintain his said action thereof 

against him, &c. 

And the said Edward Hayman says, that he, by reason of 
any thmg by the said Henry Gerrard above in pleading 
alleged, ought not to be barred from having his said action 
tliereof against the said Henty Gerrard, because he says, that 
alter the making of the said ^writing obligatory, to wit^ on 
the 1st da^^ of December, in the said 18th year of the reign of 
our lord Charles tile Second how king oi England, at London 
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aforesaid, ia the parish and ward aforesaid, a silver bowl of Havman u. 

the value of Si. of the said William Narrel in the said condi- ^G^krard. ^ 

tion above-named, and belonging to the said William Notrel a siive/bowi 

at the time of his death, came to the hands and possession of 

the said Henry Gerrard^ as joint administrator in right of his defendant’s 

said wife, afad daughte^of the said WiUiam Notrelj and this 

he the said Edward Hayman is ready to verify; whf;|retbre he and this is to 

prays judgment, and his said debt, together with his damages 

on occasion of the detention of that debt, to be adjudged to 

liim, &c. 

A general demurrer, and a joinder in demurrer. 

But because the court of our said lord the king now here is Continuance, 
not yet advised of giving their judgment of and upon the pre¬ 
mises, a day thereof is given* to the said parties before our 
lord the king at Wesidninster, until Friday next after the mor¬ 
row of the Holy Trinity, to hear tligir judgment of and upon 
the premises, because the court of our said lord the king now 
here is not yet advised thereof, &g. 


D 


Hayman t;t?r5tt.s^ciTard. 

EBT on bond. The defendant pmys oyer of the condi¬ 
tion, which is, that*if the defendant render a full ac- 
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Case 12. 

S.C. 1 Sid.;;40. 

1 Lev. aee. 

2 Keb. 258. 

count to the plaintiff of all* such sums of money and goods ^5.^ 
which were due and belonging to one Willimn Nortel at the conditioned to 
time of his death, which shall any ways como to the hands of ^ndcr an nc- 
the defendant, and shall upon such account, within the space suci» sums of 
of one week, when required, make an equal dividend of all 
such sums of money and goods, and pay the plaintiff his.pro- due and be. 
portion of the same, then the bond shall be void, &c. The tiie 

defendant pleads, that no goods or sums of money came to his time of ids 
hands; and this, &c. The plaintiff replies, that a silver 
bowl, which belonged to the sjaid Notrel at the timf of his ways come to 
death, came to the liands of the^defendant, namely, on such, a * 

day and year; and this he is ready to vjcrify, &c. Upon v^iicli si'ouid make an 
replication the defendant demurred in law. ^”:dl such*^"^ 

sums of money, 

&c. and pay plaintiff a proportion of the saiu^ Plea, that no floods came to defendant’s hands. 
Replication, that a silver bowl came his hands, and concludes with an averment and 
demurrer. Adjudged, that the scplication was bad, for not os-signing a' breach, viz. that 
defendant did not miike a dividend M ;>ay the proportion; but that tlie conclusion with an 
avermeitt was proper. (1) ^ * 


(1) Scepostea, p. 103. notes (3) and (4). 

L 4 
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Haytnan versus Gerrard. 

And it was argued by Saunders of counsel with the defend¬ 
ant, that the replication was bad for two reasons: first, be¬ 
cause the plaintiff in his replication does not shew a breach: 
for the condition is, that the defendant should render an ac¬ 
count, and pay a moiety of such goods as should come to his 
hands; and the defendant has pleaded tliat no goods came to 
his handf^; now it is not sufficient for 'the plaintiff to say that 
goods came to the defendant’s hands, but he ought-further to 
shew that Jthe defendant has not made a dividend, or paid the 
proportion; for otherwise the plaintiff has not shewn any 
cause of action.' And he put the case of a bond to 'perform an 
amird; there, if the defendant pleads no award made, it is 
not sufficient for the plaintiff to shew the award in his repli¬ 
cation ; but he ought to shew besides a breach thereof, in order 
to maintain his action, otherwise the replication will be bad. 
Secondly, he argued, that admitting that the plaintiff is not 
bound in this case to shew a breach in his replication, yet he 
ought to conclude to the copntry^ and not with an averment; 
for the defendant has pleaded in the negative that no goods 
came to his hands; and th^plaintiff has replied, that a silver 
bowl has come to his hantfs, which is a positive affirmative, 
and therefore an Jssue ought to have been tendered by the 
plaintiff in his replication: as in Co. Litt. *, where in debt 
for rent on a parol lease, the defendant pleads nihil habuit 
in tenemeiitiSf the plaintiff replies that he was seised in 
fee, he ought to conclude to the country. So in Yel- 
vertonf, debt against an executor, who pleads nothing in 
his hands except 10/. which he retains for his own debt, 
the plaintiff replies that he is an executor of his own 
wrong, and that he has goods beyond the 10/. there he 
ought to conclude to the country, and for want thereof 
the replication was bad. And therefore he concluded that 
the replication in this case, for the one reason or the other, 
was insufficiiMit. ' 

JonisJhv the plaintiff a;:gu^, that the replication was good. 
And as to the first poyit he said, that in no case, except in 
that of an award, is ‘die plaintiff bound to shew a breach. 
Arid there, he said, the reason was, because an award may be 
good in one part, and .void in another, and therefore it is 
incumbent upon the plaintiff to ;^hew a breach diereof, diat 
the court may judge whether he has rfell conceived hi§ action 
or not: for perhaps he has brought his action for a breach 
of dint part of the award vfhich is void in itself, and con- 
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sequently has not any cause of action. (1) And he put the Haymanv. 
case of Griffin and Spencer *, and the case of Bailp and TayU/r\^ > errard. ^ 
and the case of J^erey and 6h(yJ, that when a special point • cro. EUz. 
is in issue, the plaintilF need not shgw more. (2) And as to 
the other point he did not say much, but that the defendant and Yclv. 24 . 
should have rejoined and tendered the issue in his rejoinder, f'yjjy 
And the court delivered their opinions seriatim^ that the re- judgment of 
plication was bad, because the plaintiff had not shewn a breach *1“ «>'»'*• 
in it. And as to the cases cited by Jmes, they said that all 
of them, except the last case, were after vei*dict, and there¬ 
fore aided. And as to the last case, they said that the plain¬ 
tiff in that case could not reply otherwise, on account of the 
defendant’s special plea. And Twysden cited a case where a 
man was bound to pay to the obligee 10/. upon the day of 
his marriage; and in an action upon the bond the defendant 
pleaded that the obligee was not married; and the plaintiff 
replied that he was married on such a day; and upon issue 
joined and verdict given thereon, it was adjudged to be aided 
after verdict, but if the defendant had /lemurred as here, it 
had been bad, as he said the opigion of the court then was. 

And thereupon the opinions of the judges being given sm«- 
/i/n, and the court ready to give judgment-for the defendant, 
at the instance of the counsel for the plaintiftj by consent the 
matter was referred to Joiies and Saunders, who have deter- 


(1) The same reasoning in the case and the breach »s but an cxcrescency 
of Meredith and AUeyri, 1 Salk. 138.; or surpjusage; Hob. 233. 198. Yelv. 
and “ that the case of the award is 153. Ibid. 25. Baity v. Taylor; for any 
“ single,” per Holt C. J.; recognized answer to the breach must necessarily 
in Willes’s Rep. 12. Shelly v. Wright, admit the existence of the award, and 
— The want of assigning a breach in consequently wouId>be a plain depart- 
the case of an award is matter of sub- ure from the plea. Sir T. Raym. 94. 
stance, and bad upon a general demur- Morgan and Mann. 1 Mod. 227. 
rer. Hob, 233. Heard and BaskerviUe. Gayle v. Betts. , And in fact no other 
Ibid. 198. Brickhead and Archbishop answer can in such case be given in the 
of York. So if a bad breach be a^ignv rejoinder, but tfiat the arbitrator did 
ed. Com. Dig. Pleader (F), 14. and not not make any such award. 1 Lev. 245. 
aided after verdict. Hob. 198. Yel. 153. Skinner and Andrews. And upon this 
Barrets, Fletcher. And yet the breach,,, issue the defendant may shew that the 
when assigned, is not issuable or tra- award is void. Ibid. & vid. post, 327. 
vcrsable, nor can the defendant ^ivc note (1). [«] 

any answer to it, for the plea as be- (2) So is 3 Lev. 24. Genne v. Tinker. 
tween«the parties has an issue 1[)efore, 1 Salk. \SB.^Meredith and Alleyn.' 


[aj But see post, 327 b. note (3) contra 
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Hayman V. mined the matter by their award, and therefore no judgment 
^Gbrrard.^ was entered. ' 

’ Note. —■ The court said that the replication in this case was 

well concluded, and as it ought to be: quod mirum videtur; 
ibr it seems to me that die replication was bad upon that ac> 
count (3), but well enough for the other point (4), for tlie 
books cited by Jones are very strong to the point. 


(3) In the report of this case in 
1 Sid. 341. Wynddiam J. is said to have 
doubted, whether the conclusion with 
an averment was improper, because he 
thought the matter of the replication 
was new, which might be answered 
by the other side. If the replication 
had indeed introduced new matter, the 
conclusion with an averment would ^ 
certainly have been proper; as it is an 
established rule that, whenever new 
matter is introduced, the pleading must 
conclude with an averment, in order to 
give the other party an opportunity of 
answering it. Carth. 337. Currey v. 
Stephenson. 1 Lutw. 101. Cowper v. 
Tovaers. 2 Wils. 66. File/wood v. Pop- 
pletuell, Doug. 60. Chandler v. RobertSy 
and the authorities there cited. 2 Term 
Rep. .576. Henderson v. Withy. But 
where there is an affirmative on the one 
side and a negative on the other, or 
vice versa, the conclusion must be to 
the country. Sir T. Raym. 98. Charle- 
toH V. Finney. Carth. 87. Skinner v. 
Kilby, 2 Saund. 189. Roberts v, 
Marriett. 2 Burr. 1022. Trapaud v. 
Mhrcer. And so it is, though the 
affirmative and negative *be not in 
express words, but'^nly tantamount 
thereto. Co. Litt. 126. a. Yelv. 13*^. 
Though these rult^ be clear, yet in the 
application of them, great nicety and 
attention to the cases on the subject are 
absolutely necessary. In Trapaud and 
Mercer above cited, the court held the 
conclusion of the replication to the 
country to be proper, conceiving that 
there was a sufficient affirmative and 


negative, notwithstanding it was much 
insisted that the replication contained 
new matter. But in a late case {Fearon 
V. Pearson, ' Trin. Term. 31 Geo. 3 
K. B. MSS.)' the authority of that case 
was rather shaken: That was debt on 

c 

bond ; on oyer, the condition, after re¬ 
citing that the plaintiff had appointed 
the defendant his deputy customer for 
die port of Whitehaven, was, that the 
dpfendant should justly account half 
yearly for and pay to the plaintiff, or 
such person or persons as he should 
appoint, all such fees,' &c. as the de¬ 
fendant shoufd thereafter receive in 
respect of his said office, the defendant 
pleaded a general performance; Repli¬ 
cation, that the defendant received in 
respec^ of his said office, fees due to 
the plaintiff to the sum of 335/. which 
he ought to have paid, but had not 
paid to the plaintiff or to his appoint¬ 
ment ; Rejoinder, protesting against 
such receipt, that before the defendant 
had and received the same, the plain¬ 
tiff appointed A. B. to receive the 
fees which should become due to the 
plaintiff, and that he paid all fees 
so received to the said A. R. and 
, concluded veith an averment. Upon de¬ 
murrer for this cause, it was objected 
that here was a sufficient negative and 
affirmative, that it was not necessary 
they should be particular, for where the 
' ple^ of one party is general, the other 
need not be particular; that payment 
to the appointee was in law a payment 
to the principal himself, and it ought to 
have been so pleaded, and the above* 



108 & 


Mich. 19 

mentioned cases of Hayman v. Gerrard; 
Bayly v. Taylory Co.Litt. 126. a.; and 
Trapaud and Mercery were cited; and 
this last case was much relied upon, 
and pressed as directly in point. But the 
court, namely, Lord Kenyon C. J. and 
>4jAurjfandGro«e justices (absente jBu/- 
ler J.) held that the rejoinder contained 
new matter, namely, the appointment 
of A. B. to ^receive the fees, and so was 
rightly concluded with an averment, 
and seemed to doubt the authority of 
Trapaud and Mercer. In the present 
case, however, the replication does not 
introduce any new matter, but merely 
maintains the afiSrmative.of that which 
is denied by the plea, and tlierefore it 
ought, agreeably to the above opinion 
of SaunderSf to have concluded to the 
country. , 

In many cases no certain rule can be 
laid down, when the conclusion shall 
be with an aveinucnt, and when to t^e 
country; for the precedents warrant 
the conclusion either way. 2 Wils. 
113. Sanil/brd v. Rogers» and the pre¬ 
cedents and authorities tliere cited. 
2 Term Rep. 443. Hedges v. Sffndon; 
and Sandford and Rogers, and Gardner 
v. Fisher, there cited. Sir T. llaym. 
199. Hayman Truant. 1 Vent. 101. 
S. C. If the replication deny the 
whole substance of the plea, the plain- 
titf must conclude to the country. At 
the same time there are exceptions to 
this rule. In some cases it has been 
holdcn, that whenever there is an* in¬ 
ducement and a formal traverse with an 
absque hoc, &c. the conclusion mu^ be. 
with an averment. Co. Litt. 126. a. 
2 Saund. 189. Roberts v.Marriett. 2 Str. 
^ll.Baynham v. MaRheais ; and almost 
all the precedents in the books of en¬ 
tries are so. But the more motjern* 
authorities have qualified the rule 
with this distinction, that whra the 
whole of the matter of the plea is de¬ 
nied by the replication, it must con- 
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elude to the country, notwithstanding 
it has an introductoiy inducement and 
the formal words absque hoc. &c.; but 
when a particular fact alleged is selected 
.and denied, the replication must con¬ 
clude with an averment. 1 Salk. 4. 
Hayxoood v. Davies. 1 Burr. 317. Ro¬ 
binson V. Raley. Dougl. 94. B<^ce v. 
Whitaker. Ibid. 428. Smith v. Do¬ 
vers, 431. note (1). 2 Term Rep. 442. 
Hedges v. Sandon, and Clark v. Glass, 
Trin. 28 Geo. 2. K. B. MSS. which 
case was debt on bond.—Plea, that the 
defendant was in prison, and that the 
bond was given by duress. Replica¬ 
tion, that the defendant executed it of 
his own free-will, and for a good and 
•valuable consideration, absque hoc, that 
he executed it by duress of imprison¬ 
ment, and concluded with an averment.. 
Demurrer, shewing for cause that it 
concluded with an averment, whereas 
it ought to conclude to the country, and 
held bad for that reason; and although 
it was urged for the plaintiff, that they 
could not take issue on the whole plea, 
as the fact was that the party was 
actually in prison, but gave the bond 
for a just debt, therefore plaintiff was 
under a necessity of traversing its being 
given by duress, as he could not deny 
the imprisonment. But the court an¬ 
swered, that he might have replied in 
the common form, and though he was 
in prison, yet if the bond was not given 
by duress, the issue must be for him, for 
the duress is the substance of the plea. 
See 3 Leon. 239. Knight and Norion*e 
case, the proper way of replying. But 
this rule,4hat where a particufar &ct is 
selected and denied, the conclusion must 
^b.e with an averment, is not universally 
true. Many instances may be men¬ 
tioned, where the conclusion in such 
case must be to the country. As in an 
avowry, that the plaintiff held the pre¬ 
mises from such a time, at such a 
rent, under a certain demise, and that 
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so much rent was in arrear; the plea, it is probable that the court would hold 


denying that any rent was in arrear, 
must conclude to the country^ So 
where to a plea of accord and satisfac¬ 
tion, the replication denies that the< 
plaintiff received in satisfaction, it must 
conclude to the country, and many other 
instances might be mentioned. Courts 
of justice discourage unnecessary pro¬ 
lixities in pleading, because they tend 
to expence, and are frequently used as 
engines of delay. Therefore ft may be 
laid down as a safe rule, that where a 
defendant cannot take any new or other 
issue in his rejoinder than the matter he 
had pleaded before without a departure 
from his plea, or where the issue on the 
rejoinder would be the same in substance 
as on the pica, that the plaintiff ought 
to conclude to the country. As for ex¬ 
ample, in trespass tlie defendant pleads 
a licence, if the replication denies the 
licence it ought to conclude to the 
country, there being a direct negative 
and affirmative; for if it be pleaded 
with a traverse, and a conclusion with an 
averment, the rejoinder can only repeat 
what is already alleged, in the plea, 
namely, that he did give him, a licence. 
The same thing applies to a variety 
of other instances, such as defects of 
fences, prescriptions for common or 
right of way, and in short to every case 
where the replication induces the tra¬ 
verse with a repetition of the declaration, 
as by saying that defendant of his own 
•wrong committed the trespass or other 
matter complained of, anfl then adds 
a formal traverse. Iifall these and the 
like cases, the better and shorter me¬ 
thod is directly ”to deny the fact of 
defect of fences, prescription, and the, 
like, without a formal traverse, and 
conclude to the country. However, 
it must be owned, the general course of 
precedents in these and similar cases is 
to traverse with an absque bocy and con¬ 
clude with an averment; and therefore 


the conclusion either way good; but as 
questions of this kind do for the most 
part arise upon mere dilatory pleas, the 
rule last above mentioned may perhaps 
be found to be of some use. Therefore, 
if there be a plea of the statute of usury, 
or of gaming', or the like, which are too 
often used as mere dilatory pleas, the 
replication may say that it was not cor¬ 
ruptly agreed, &c. and conclude to the 
country. Fox and Alstoriy cited in Ro¬ 
binson V. Raley, and 2 Str. 871. Bayn- 
ham V. Matthews. But if the replica¬ 
tion, ,by way of inducement, states that 
the security lyas given for a just debt, 
and traverses the corrupt agreement, 
then, according to the case of Baynham, 
v. Matthews, the conclusion must be 
lyith an averment; but by the later au¬ 
thorities, and particularly by the opi¬ 
nion of Denison J. in the case of Clark 
and Glass, (where he said that he 
•thought the conclusion in the case of 
Baynham v. Matthews, would have been 
good either way), and the case o\l Hodges 
V. Sotidon. above cited, the conclusion 
will be^good either way. But now since 
the statute of 4 & 5 Ann. c. 16. a wrong 
conclusion is only matter of form, and 
must be specially shewn for cause of 
demurrer. Sec 1 East, 869. Solomons 
V. Lyon. 

(4) And according to the opinion of 
Saunders, this case has been denied to 
be law in Meredith v. Allen, Carth. 116. 
where the court said that they of their 
own knowledge were satisfied that the 
. caap of Hayman v. Gerrard was not law, 
nor taken to be so at the bar at the 
time when the judgment in that case 
was given. It would indeed be absurd 
to compel the plaintiff to assign a 
brqach, where the plea itself admits a 
non-performance. The true distinction 
between tlio'se cases where it is neces¬ 
sary to assign a breach in the replication, 
and where not, seems to be taken by 
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Holt C. J. in the same case of Meredith “ poses it, and the plaintiff need not 
V. AUeyn, in 1 Salk. 138. “ That in all “'shew that which defendant has sup- 
“ cases (that of a bond to perform an “ posed and admitted; but if defendant 
“ award excepted), if the defendant *•* fleads a ferformance of the condition^ 
“ pleads a special matter, that admits * “ though it be not well pleaded, the 
“ and excuses a non-performance^ the “ plaintiff in his replication must shew 
“ plaintiff need only answer and falsify “ a breach, for then he has not a cause 
“ the special matter alleged; for he “ of action unless he shews one.” [A] 

“ that excuses a non-performance sup- 


[A] Willes, 12. Shelley v. Wright. 
Cowp. 57S. Sayre v. Minjts. Per Ld. 
Mansfield C. J. “ I take this to be a 
rule in pleading, that you cannot go to 
issue on a general averment of* per¬ 
formance." So where to debt on bond 
the defendant pleaded a general per¬ 
formance, and the plaintiff tendered an 
issue on such general performance, and 
entered a suggestion of breaches as un¬ 
der the 8 & 9 W. 3. c. 11. s. 8. the de¬ 
fendant joined issue on the replicatiqp, 
and a verdict was found^for the plain¬ 
tiff. The court held, that the issu«? 
tendered was bad at common law, and 
the suggestion not warranted by the 
statute : that the plaintiff ouj^t to have 
assigned breaches in his replication. 
The defendant might have demurred, 
but as he had not done so, judgment 
was given that there Should be a re¬ 
pleader. 1 Marsh. 95. Plomer v. Ross. 


5 Taunt. 386. S. C. At common law, 
the plaintiff was bound to assign a 
breach in his replication, but could only 
assign one ; under the^ statute he is at 
liberty to assign several, in the same 
manner as in a declaration. See ante, 58. 
note. The replication must state dis- 
'tinctly all matters necessary to consti¬ 
tute a breach of the condition of the 
bond. Therefore in 1 Marsh. 441.* 
Seya v. Fvfie, where the bond was con¬ 
ditioned to render an account of all 
monies received and to pay them over, 
the plaintiff to a plea of general per- 
forftiance replied, that the defendant 
refused to render an account of all mo¬ 
nies received without averring that any 
monies had been received, such repli¬ 
cation was holddh bad on demurrer; 
v'hich last case seems to over-rule. 

1 Price, 109. WUlcocks v. Nicholls. 


Dean and Chapter of l^ristol versm Guyse. 

Trin. 19 Car. ll. Regis. Rol. 251. • 

_ • » 

E it remembered, that heretofore, to wit, 

in tlie term of St. Michael last past, before 
our lord the king at Westminster, came the Dean and Chapter 
of the cathedral church of the Holy and Undivided Trinity 
of Bristol, by John Brewster their attorney, and brought 
here iqto the court of*our sAid lord the king, then there, 
their certain, bill against Sir Christopher Guyse, lihrt. .in the 
custody of the marshal».&c. of a plea of breach of covenant; 
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Same prece¬ 
dent, 2 Mod. 
Ent. 27. 
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Covenant. 


Demise, 


• See post, 233. 
note (2). 
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Halicnilum. 


Doan and Chapter of Bristol vgrsus Guyse. 

and there are pledges of prosecution, to wit, John Doe and 
Richard Roct which aaid bill follows in these words, to wit: 
Glocestershire, to wit. The Dean and Chapter of the cathedral 
church of the Holy and.Undivided Trinity of Bristol^ complain 
of Sir Christopher Gta/se, bart. being in the custody of the mar¬ 
shal of the marshalsea of our lord the king, before the king 
himself of a plea of breach of covenant; for that whereas by 
a certain indenture made at the parish of Berkley in the said 
county, on the Sth day of Jrdy, in the 9th year of the reign 
of the lady Bli^eth late queen of England^ between the said 
Dean and Chapter of Bristol, by the name of the Dean and 
Chapter of the catheral church of the Holy and Undivided 
Trinity of Bristol of the one part, and one George Harvey, gent, 
lately deceased, by the name of George Hat'vey, gent, of the 
other part, (the other part of which said indenture, sealed 
with the seal of the said George, the said Dean and Chapter 
here into court bring, the date whereof is the day and year 
aforesaid,)« it is witnessed that the said Dean and Chapter, 
for divers causes f^id considerations them moving, had de¬ 
mised, granted, and to farm let, and by the^ said indenture 
did demise, grant, and to farm let an(i set to the said Gemge 
Harvey, gent, all tjiat their rectory or parsonage of Berkley 
Herren, in the coun^ of Glocester, together with all the tithes 
of corn, grain, and hay, whatsoever they might be, and all 
houses, buildings, and bams, aud all other kinds of tithes’ and 
rights*'whatsoever to the said rectory or parsonage in nny 
manner belonging and appertaining, erected, lying, and be¬ 
ing, arising, growing, or renewing *in the fields, tithable 
places, or hamlets of Oldminster, Camsbury, otherwise Conons- 
bury, Bradstone, Hamhillstone, JVeeke, Bevington, and Blishury, 
or elsewhere within the said parish of Berkley, together with 
all rights, appurtenances, and commodities whatsoever which 
the said Dean and Chapter had or ought to have by reason of 
the said patronage of Berkley, within the said parish of Berk¬ 
ley, (eXbept and always veseiving to the said Dean and Chap¬ 
ter and their successors, the advowson, nomination, patron¬ 
age, and gift of the vicarage of Berkley aforesaid,) to have and 
to hold the said rectory or parsontq^e of Berkley aforesaid, 
with the tithes of corn, grain, and hay, houses, buildings, and 
bams, and all and singular ‘the premises theretofore demised 
and letten by the said indenture, (except as before expepted,) 
from and after the estate and term of years theretofore granted 
before the date of the said indenture, to T T. esq., W, L* 
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gent.} -fir. H, gent.} R. 'B. clothier} T. D. yeoman^ T. Dean and 
clothier, and W. T*. farmer, and theiilfassigns,. or any other 
occupier or tenant of the premises, or any part thereof, should Guyse. * 
be fully ended and determined, made void or annulled, either ^ . 1 . 1 ,, 
by forfeiture, death, or expiration, 9r#i^ 6ther ways virhatso- 
ever, unto the full end and term of 60 years- thence next fol¬ 
lowing, fully to be complete and ended, yielding and. paying Reddendum, 
therefore then yearly, to the said Dean and Chapter, their suc¬ 
cessors and assigns, at tlie cathedral church of Bristol aforesaid, 
the sum of QSl^Gs. 8d. of lawful money of England, at four 
terms in the year, to wit, at the leasts of St. Michael the 
Archangel, the Nativity of oter Lord, the Annunciation of the 
blessed Virgin Mary, and the Nativity of St. John Baptist, by 
even and equal portions, the fitst payment thereof to begin at 
such of the said feasts as should first happen after the estate of 
the said T. T., W. L., H. H., R. B.,a'. D., J. T., and W. T., 
or either of them, should end, determine, be void, or for¬ 
feited. And the said Dean and Chapter covenanted and 
granted for themselves and their successors, to and with the 
said George Harvey his heirs, exqputors, and assigns, by the 
said indenture, that ijie said Dean and Chapter, and their 
successors, at all times during the said term, should and 
would acquit, discharge, and defend the said George Harvey, 
his heirs, executors, and assigns, of and from the payment of 
all and all manner of fees, annuities, pensions, and rents what¬ 
soever, which were issuing and payable out of the said pre¬ 
mises, or any part or; parcel thereof, (other, than the rent 
above specified,) as well against the said queen, her heirs, and 
successors, ns against all other person or persons whatsoever. 

And further, the said George Harvey covenanted and granted Covenant by 

for himsclfj his heirs, executors, and assigns, to and with the repair. 

said Dean and Chapter, and their successors, that the said 

George Haivey, his, heirs, executors, and assigns, from time 

to time during the said term, should anef would sufficiently 

repair, amend, and sustain the ^d .barns, houses, buildings, J06 3 

and other the premises, when and as often as necessity should 

require; and the same, so sufficiently repaired and amended, 

should deliver up and surrender at the end of the said term 

of 60 years, as by the said indenture (among other things) 

more fully appears. By virtue 6f which said indenture, the 

said George Harvey was possifissed of such his estate in the 

reversion of the said rectory and tithes and the'rest of the 

premises, with the appurtenanceli, after the end and expiration 
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of the residue of the said term of 60 years by the said Dead 
and Chapter first de|i|i^ed to thi^ said H. JI.f 

ja. 2?., 71 D.) (71 J*. and fV. 7'.;fand the said G. It,y being so 
possessed of such his ^tate therein, and they the said Dean 
and Chapter being seis^^^f thet^eversion of the said rectory, 
they the'said Dean and Chapter say, that afterwards, to wit, 
on the 4th day of MflO’cA, in the year, of our Lord 1621, the 
said estate and term of 60 years first demised to the said 7\ T.t 
W. Z>., &c. and of all oilier the tenants or occupiers of the 
premises, or any part tliereof, ended and ^termined; by 
means whereof'the said G. H. afterwards, that is to say, on 
tlie Sth day of Match, in the said year of our Lord 1621, en¬ 
tered into tKift said rectory and premises so demised to him as 
aforesaid by the said Dean and Chapter, and was thereof pos- 
‘ jtessed *; •which said estate and interest of the said G, H. <f and 
in the pretnises, one W. G^yse, esq, lately had In) assignment, and 
was thereof possessed: and being so possessed thereof, the 
said W. G. afterwards, that is to say, on the 10th day of No~ 
•vember, in the year of our lord 1657, at the said parish of B. 
made his lost will and testament in writing, and thereby con¬ 
stituted and appointed the said Sir Christopher sole executor 
of his said will, and afterwards there died possessed of the 
said rectory, tithes, and premises, for the residue of the said 
term of 60 years by the said Dean and Chapter in form afore¬ 
said demised to the said G. H .; after whose death the said 
Sir Christopher duly proved the said lust will and testament of 
the said W. G. and took upon himself tlie burden of the exe¬ 
cution thereof: whereupon the said Sir C. entered into the 
said rectory, tithes, and premises demised to the said G. H, in 
manner aforesaid, and was and still is thereof possessed, during 
the residue of the said term of 60 years yet to come and un¬ 
expired. And the said Dean and Chapter protesting f that 
they have ever since the making of the said indenture hitherto 
well and faithfiill;^ performed, fulfilled, and kept all and sin¬ 
gular thie covenants above specified in the said indenture, on 
the part of the said Dean and Chapter to be performed, ful- 
filftid, and kept, according to the form and effect of the same 
indenture, protesting also that the said G. H. after making the 
said indenture, and before the time that the said W. G. had 
the said estate in the premises, and the said fV, G. in his life¬ 
time, after the said term of the said G. H. came to him the 
said W. Gv, and the said Sir C. after the death of the said W. 
or either of them, Jiave not performed, fulfilled, or kept any 
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thing above spepified in the said indenture^ on th^ part of the Dean and 
said G. H,, to be perfpir^e<^y[ulfilled^ TuiS hepV Sjbcordihg to 
the form 4nd'effecbpf that^denture; in fact they the $aid Guvst:.* 
Bean and Chapter ^y,' that making the s^id indeilture v—, „y .jp,/ 
to the said G. if., and after |hat th^estiNfe hod interest of the 
said G. if. iin the said rectory,* tithes, and prS^ises so as afore¬ 
said came to the said Wi G. to wit, on tlie loth day of Augtist, 
in the year of our Lord 1657, and after the decease of the 
said William^ to wit, on the 10th day of Atigust, in the'l6tli 
year of the reign of our sovereign lord Charles the Second, 
now 1(ing of England, &c. the chancel of the parish church of 
Berkley aforesaid, parcel of the demised premises let to Ifoe 
said G. H, by the said mdenture, was ruinous al^ in decay, 
and became naked and uncovfered for want of roofing anA 
leading, whereby the ‘great timber and rafters of the saiff 
chancel became rotten, ruinous, and in great decay; and also 
the doors of the said chancel became broken and in great decay 
for Want of the amendment and repair thereof; and also the 
windows of the said chancel, for want of glazing, became rot- - - 
ten and ruinous; and the walls o/ the said chancel became 
broken and in decay fo\; want of the sufficient repairing tliereof; 
and also a barn called Cavbnry ifarn^ in Ba'klcy aforesaid, 
parcel of the demised premises let by the said indenture to the 
said G. ff, to wit, on the 10th day of August, in the year last 
above mentioned, and for the^ space of a year afterwards, was . 
ruinous and in decay for want of repairing thereof; and the 
said Sir C. hath permitted the said barn to remain so ruinous 
and in decay, for the time aforesaid, whereby the great timber 
of the said bam became rotten and totally spoiled by the rain , 
descending upon it, and the said barn, by reason thereof, fell 
to the ground, and became of no value; and that neither*the 
said JV. in his lifetime, nor the said Sir Christopher, after tiie 
death of the said W., repaired the.said barn, but permitted the 
same to be ruinous and in decay. And the said Dean and 
Chapter further say, that the sgfitl Sjr C. from the safd 10th C 108 ] 
day of Au^ist, in the said 16th year of the reign of his said 
present majesty hitherto, hath permitted the said chancel and' 
bam so to be out of repair, ruinous, and in decay, so that the 
great timber, rafters, doors, windows, and walls of Ihe said 
chancel and barn, by the rain foiling upon them, were and 
are ver^ rotten, ruinous, and spoiled; and so * the said Dean * Sec post.si?;. 
and Chapter soy, that the said Sir C. (although often requested) 
has not kept the covenant of the said G. H. whereby he co- 
Vo». I. M 
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venanted and granted for himself, his heirs, executors, and 
assigns, to and with the said Dean and Chapter, and their 
successors, tliat the said G. his hairs, executors, and 
assigns, would from time to time, during the said term, suf¬ 
ficiently repair, aihend, |pid uphold the said barn, houses, 
edifices, and oth^ the premise.^, when and as often as need 
should require, and would leave and. surrender the same so 
sufficiently repaired and amended, to the, said Dean and 
Chapter at the end of the said term of GO years, but hath 
broken the same, and to keep the same widi. the said Dean 
and Chapter the said Sir C. has hitherto altogether jefttsed, 
nni$ still doth refuse, to the damage of the said Dean and 
Chapter ofibo;. .and therci()rc they bring suit, &c. 

And now .at this day, to wit, on Friday next after the mor- 
iw of the Holy Trinity in this same tefin, until which d.ay the 
said Sir C. had leave tQ imparl to the said bill, and then to 
answer, &c. before our lortl the king at Westminster, come as 
well the said Dean and Chapter by their said attorney, as the 
: s.aid G. by W. S. his attorney; and the said Sir C. defends 
the wrong and injury wheiij^ &c. and says, that tlic said Dean 
and Chapter ought not to have or *inaintuin their said action 
thereof against him, becailse as to the breach of the said cove- 
Issuc as to part, nant .al)ove assigned as to the want of repairing the said chan¬ 
cel, the said Sir C. s.ays th.at the said Dean and Chapter did 
. not demise the said chancel to the said G.H., in manner and 
fonn .a^ the said Dean and Chapter have by their said declara¬ 
tion above thereof alleged, and of this he puts himself upon 
the country, and the said Dean and Chapter thereof likewise; 
aiul as to the breach of the said covenant above assigned as to 
the want of repairing the said barn, the said Sir C. says that 
the' said declaration of the said Dean and Chapter in that par¬ 
ticular, and the matter in the same contained, .are not suffi- 
cietJt in l.aw for the saitl Dean and Chapter to have and main¬ 
tain their said* action thereof against him the said Sir C’.; to 
which s.aid declaration in th.'tt particular he the said S,ir C. is 
under no necessity, nor is in any way bound by the law of the 
*dand to answer; and “this he is reatly to verify; w'herefore 
t<)r warn of a suflicicnt decl.aration in that particular, he the 
said C. prays judgment, and that the said Dean and 
Chapter may be barred from having their said action thereof 
against him. Sic. , 

And tkc said Dean and Chapter say that they, by any 
thing by the said Sir C. above in pleading alleged, ought not 
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to be barred from having their said action thereof against the Dean and 
said Sir C. because as to the said breach of the said covenant 
above assigned as to the want of repairing the said barn, they Guyse. 
the said Dean and Chapter say, that.the said declaration in 
that particular, and the matter therein contained, or# good 
and sufficient in law for the said Dean and Chapter to have 
and maintain their said action thereof against the said Sir C.; 
which said declaration, in that particular, and the matter 
therein contained, they the s^iid Dean and Chapter are ready 
to verify and prove as the court shall direct; ajid because the 
said Sir C. hath not answered the said declaration in that 
particular, nor hath hitherto in any manner denied the same, 
they the said Dean and Chapter pray judgme^^and their 
damages occasioned by the breach of the said covenant abovr* 
assigned as to the said want of repairing the said barn, to b' advisare 
adjudged to them, &c.; but because the court of our lord 
the king now here is not yet advised of giving their judgment 
of and upon the premises, whereof the said parties have sub¬ 
mitted themselves to the judgment of court, a day is 
thereupon given to the said parties before our lord the king 
at WesinmisfeTi on Wednesday next after three weeks of St. 

Michael, to hear their judgment oi^ and ppon the premises, 
because the court of our said lord the king is not yet thereof, 

&c. And as well (1) to try the said issue above joinctl, be- 

(1) Where there are issues m fact the demurrer is determined, and the 
and in law, and the issues are carried, plaintiff is content to take damages only 
down to trial hejbre the demurrer is on the judgment on the demurrer, he 
determined, the course is to take out a may execute a writ of inquiry on the 
venire, as well to try the issues, as to judgment, and enter a nolle prosequi as 
inquire of the damages on the demurrer; to the issues, which, may be done at 
and the jury at the trial give damages the time of entering the final judgment, 
on the issues, and also contingent da- 1 St. 5:i2. Fleming v. Langton. 1 Salk, 
mages upon the demurrer. But where 219. Anon, [a] Upon the same prin- 

• '"j 

[a] It should be observed, that ][hc , termination of the demurrer in favour 
plaintiff can pursue this course in those of the plaintiff, some part of the4lc- 
cascs only where the defendant demurs claration is left unansv/ered. For if the 
to part of the declaration, and pleads to defendant plead two or more pleas 
the rest (which is the case here sup- under 4 Ann. c.'''16. s. 4 & 5. both of 
.posed by the learned Serjeant), or where * which go to the whole declaration, or 
• he pleads one plea to part of tlie de- to any and the same part of it, to one 
claratioiv and another ple2 to the*rest, of which pleas there is a demurrer, and 
and there be a demurrer to one and an on the other*an issue; although the 
issue on the other, so that on the*dc- plaintiff should succeed on the demur-^ 

M 2 
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Dean and tween the said parties to be tried by the country, as also to 
inquire what damages the said Dean and Chapter have sus- 
Guyse. twined by reason of the breach of the said covenant, whereof 
V, -y-. f the said parties have sqbmitted themselves to the judgment of 
Vemre as wcii the court, if judgment shall happen to be given thereon for 
as to inquire of the saul Dean and Chapter against the said Sir C, let a jury 
damagw'on the thereof come before our lord the king at Westminster, on Wed- 
dcinurrcr. nesdaxf next after three weeks of the Holy Trinity, and who 
neither, &c. to recognise, &c. because ns well, &c. the same 
Respite for tie- day is given t;o the said parties there, &c. Afterwards the 
tauit of jurors, process thereof is continued between the said parties of the 
plea aforesaid by the jury being respited between tliem, before 
our lord fih king at Westminster, until Wednesday next after 
ig^ree weeks of St. Michael thence next following, unless the 
Nisi prius. ^ustices of our said lord the king assigned to take assizes in 


Venire as well 
to try the issue. 


demurrer. 


ciplc, wliere one of the counts in the change and promissory notes, which is 
declaration is on a bill of exchange or a substituted in lieu of a writ of inquiry, 
promissory note, and there is a demurrer refer it to the officer to compute what 
to that count, and judgment for the is due for principal and interest on the 
plaintiff, and issues tare joined upon the iJill of exchange, &C'. on that count, 
other counts, the plaintiff may, accord- * before a nolle prosequi is entered as to 
ing to the modem practice in cases of the issues. 7 Term Rep. 473. Dtiperoy 
judgments by default on bills of ex- v. Johnson, [i j 


rcr, it is manifest that he cannot enter 
a not. pros, as to thedssue, fpr he would 
thereby admit that the defendant had 
made one sufficient answer to the de¬ 
claration, or that part of it, which is 
enough to show that he has no cause 
of action. Foo instance, wiiere the 
jdaintiff declares in assumpsit on a spe¬ 
cial agreement in the first count, and 
ndd.s the common money counts, and 
the defendant pleads to the whole, 1st. 
non-assumpsit; 2dly^ a set-off; the, 
plaintiff joins issue on the first, and de¬ 
murs to the second: though he will have 
judgment on the demurrer, yet he can¬ 
not enter a nol. pros, os to the issue, 
which denies the whole cause of action.' 
lint if the set-off i>e pleaded to the first 
count only, and non-assumpsit to the 
others, and the plaintiff'demur to the 
set-off, and join issue on the non-assump¬ 


sit, hf will have judgment on the de¬ 
murrer, and may enter a nol. pros, as to 
tlie issue, for he thereby abandons only 
the coaimon money counts, and his spe¬ 
cial count remains unanswered. Sec 
2 Bos. Sc Pull. 163. Dicker v. Adams. 
That was an action of assumpsit, in 
which tlie defendant pleaded, Ist. 
the general issue; 2d. non-assumpsit 
infra sex anms y 3d. a set-off. The 
plaintiff joined issue on the first, and 
deftnirred to the two last pleas, and 
afterwards entered judgment by de¬ 
fault for w'ant of a joinder in demurrer. 
The court held, that he could not exe¬ 
cute a writ of inquiry, but must go to 
trial on the general issue with an award 
of jury process tarn ad triandum quam 
ad ihquirendum. ^ 

[A] See post,Vol. II. p. 107. note(2). 

W 
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the said county shall have come before that time, to wit, on Dean and 
Friday the 16th day of August, at Gloucester in the said county, 
by the form of the statute, &c. by reason of tlie default of the Guyse.* 
•jurors, &c. At which day, before our lord the king at West- y 

minster, come the said Dean and Chapter of the cathedral HO 1 

church of the Holy and Undivided Trinity of Bristol, by their 
said attorney; and the* said justice of our lord the king of 
assize before whom, &c. sent here his record had before him, 
in these words, to wit: Afterwards, at the day and place Posum. 
within contained, before Sir Thomas Tmjsden, knight and bart. 
one of the justices of our lord the king assigned to hold pleas 
in tlie court of our lord the king, before the king himself, jus< 
tice of our said lord the king assigned to take ifSii/es in the 
county of Gloucester, Hmry Pafkcr, esq. being for this time aa te^ 
sociated to the said Sir*7%off/as by the form of the statute, 
come as well the within-named Dean .and Chapter of the ca¬ 
thedral church of the Holy and Undivided Trinity of Bristol, 
as the within-written Sir C. G. barf, by his attorney within 
contained; and tlie jurors of thc*said juryr, whereof mention 
is within made, being called, some.of them, to wit, H. W. and 
N. M. come and are sworn upon that jury; and becauSe the 
rest of the jurors of the said jury did not appear, therefore Talcs tie cir- 
others of the by-standers, being chosen thereto by the sheriff '*““*’‘“‘*“**“’’* 
of the said county, at the request of the said Dean and Chap¬ 
ter, and by the command of jthe said justice, are appointed 
anew, whose names are affixed to the pannel within'written ac¬ 
cording to the form of the statute in such case made and pro¬ 
vided ; and the jurors so appointed anew, to wit, W. D., H. G., 


W. N., W. H, C. T., W. F., T. G., T. T., J. S., and It. S., 


being likewise called, come; who, together with the said other 
jurors, before impanelled and sworn, being chosen, t^ied 
and sworn, to speak the truth of the within contained, as to 
the want of repairing the within, written chancel within as¬ 
signed, upon their oath say, that the said Dean and Chapter Vcnlict for Uiu 
tlid demise to the within name^ G, H. the chancel Vithin thi^isbilc ami”” 
written in manner and form as the said Dean and Chapter 200 /. tlanjage*. 
have by their declaration within thereof alleged, and assess flie 
damages of the said Dean and Chapter on occasion of the 
breach of the said covenant in the within written issue within 
joined between the said parties, besides his costs and charges 
by him about his suit in this behalf expended, to 200/. and 
for those costs and charges to 40s. ' And as to the nnquiry of soof. contingent 
what damages the said Dean dnti Chapter have sustained on 
• M 3 
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occasion of the breach of the within written covenant, whereof 
the said parties have submitted themselves to the judgment df 
the court, if it shall happen that judgment shall be thereon 
given for the said Dean and Chapter against the said Sir C, 
then the said jury upon their oath say, tliat the said Dean and 
Chapter have sustained damages on occasion thereof to 100/. 
Therefore it is considered that the s(iid Dean and Chapter of 
the cathedral church of the Holy and Undivided Trinity of 
Bristol do recover against the said Sir C. G, the said^damnges 
by the said jury in form aforesaid assessed, and also ll/.6s.8d. 
for the said costs and charges of increase by the court of our 
said lord the king now here awarded to the said Dean and 
Chapter widi their assent; which said damages in the whole 
amount to 213/. 6.?. 8d. And the said Sir C. in mercy, &c. 


The Dean and Chapter of Bristol versus Guyse. 

C OVENANT. -I- The plaintiffs declare in this manner, 
viz. “ The Dean and Chapter of the cathedral church 
“ of the Holy and Undivided Trinity^ Bristol^ complain of Sir 
“ Christopher Gtiysfi bart. being in the custody of the marshal, 
** &c. of a plea of breach of covenantand tlien shew that 
the said Dean and Chapter, on the 5th Jtdpf 9 £liz. by in¬ 
denture demised to one George. Harvey the rectory and parson¬ 
age of Berkley with the appurtenances, in the county of Glo- 
cester^ to have* for 60 years after the determination of another 
lease then in being, and that Hatvey covenanted for himself 
and his assigns to repair and keep in repair all the premises 
demised during the term demised to him. And the declara¬ 
tion further states, that afterwards, to wit, in the year 1612, 
the former term ended, and the said Harvey entered upon the 
premises, and his term then^commenced, and he was possessed 
thereof, 'vohich estate of the said Harvey one William Guyse lately 
had by assignment^ and wap thereof possessed, and being so 
possessed the said William Guyse made his imlly and made the 
d^endant executor thercqfy and afterwards died. After whose 
death the dijendant entered and tvas possessed as exemtor. And 
then the plaintiffs assign for breach, that the chancel of the 
parish church of Berkley, in the lifetime of the said William 


(1) See post, p. 11,2. note (2). 
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Gt^Cf and after his death, was in decay, and that a large Dean ami 
’ bam, parcel of the demised premises, was also in decay; ami 
that neither the said William (hiysc the testator in his lifetime, (Iuvse. 
nor the said defendant the executor, since the death of the 
said testator, had rcpaireil the chancel and barn so in decay; 
and for this they brought their action. The deferulant, as to 
the breach of not repairing the chancel, jileaded, that the 
Dean and Chapter did not demise the said chancel to Uanvy^ 
and issue thereupon joined. And as to the other breach of 
not repairing the barn, he demurred to the declaration. And 
upon the trial of the issue the jury found a verdict lor the 
plaintiffs, 2002. damages upon the issue, and 100^. damages 
upon the demurrer foi' the breach of not repairing the barn, 
if judgment should be given f«r that for the plaintiffs. 

And now in this term upon the denuirrer it was object^ 
by the defendant’s counsel, that the plaintiffs had mistaken 
their action, for here they have sued the defendant in his own 
right; whereas it appears by their own shewing that they 
ought to have sued him as executor only, and not otherwise ; 
for the defendant is not chargeable here for breach of cove- [112] 
nant, unless he has assets from his testator in his hands; and 1,*'"**'"* , 

• » TIiorouirnKOwi. 

the books of Hob. 188.*, Ibid? 283.f, Cro. Jac. 647. J, t CastiUon ». 
Ibid. 671.§, were cited, by which cdscs it appears that SimUi, Ow. 17, 
judgment ought to be de Iwnis Icslalwis in an action of t Bull v. 
covenant, although the breach be through the executor’s own §'ijrijgmaii v 
fault. (1) And so it ought to*liavc been in this case; but here LiKhtfoot. 


(1) So is 1 Roll. Abr. 931, 932. 
pi. 8, 9. 4 Burr. 2151. Clements v. 


Waller. See ante, Jevens v. IlarridgCt 
pi. 1. note (1). [c] Tp which maybe 


fc] This is true wherever the de¬ 
fendant is sued as executor, which ap¬ 
pears to have been the case in dll the 
instances here cited : but it is laid down 
in 1 Salk. 317. Buckley v. Pirk, th%t the 
plaintiff has his election to chargt; thfe 
defendant as astignee, in which case 
the judgment is de bon. prop. Sec also 
4 T. R. 7.5. Derisley v. Custance, in 
which it was held, that the heir migli^ 
be sued in covenant as assignee. • 

The result of the cascs^ respecting the 
liability of executors for rent accrued 
in their own time, seems to be tljis ; if 


an executor be suetl in his represent¬ 
ative capacity fur rent accruing in his 
own time, cither in debt or covenant, 
whene the lease is by deed, or in debt 
or assumpsit far use and occupation 
wlierc the lease is not by dcod, he may 
plead plene adminisjravit, and, under 
that plea, may show that the land yields 
no profit, and that he has no assets 
aliunde ; but if the land yields a profit 
equal to the rent, he will fail on a plea 
of plene administravit, for he is bound 
to apply thci profits of the land towards 
payment of tiie rent, in the firot iu- 
M 4 
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Dean and the defendant is sued in his own right, and not named executor 
(^apter of jj^j ougi,t to have been. 30 H. 6.5.* And this exception** 
Guyse. * verdict as to the demurrer in this case. 

V, ^ And so was the opinion of the court. Baldwin^ of counsel 

plaintiffs, said, that if it w'as so upon the roll he 
Bro. nosme 60 . would pray leave to discontinue. And the roll was read, and 


added, that, on the other hand, every 
action brought by an executor, that is 
founded upon a duty accrued in the 
testator’s time, must be brought in the 
detinet only. And it is said, that there 
is no difference, though the immediate 
cause of action arises in the executor’s 


time. And therefore it has been held, 
that if the executor obtain judgment 
on an obligation made to the testator, 
and defendant being committed in exe¬ 
cution escape, the action for the escape 
against the sheriff must be brought in 
the dej’inet only. Cro. Jac. 545. HeyneU 


stance, and his not doing so will be a 
devastavit .• if therefore the land yields 
some profit, but less than the rent, it 
should seem that his plea should be 
plene adminisiravit prteter the profit. 
If, on the other band, the executor be 
sued, as be may be when he enters and 
is in the actual occupation, in his indi¬ 
vidual capacity as assignee of the term, 
in debt on a lease by deed, he must 
plead specially that lie holds only as 
executor, that the land yields no profit, 
or less than the rent, and pray whether 
]>e shall be charged otherwise than in 
the detinet; in covenant, he must plead 
the same matters special!}'; and in debt 
or assumpsit for jusc and occupation, 
where the lease is not by deed, he may 
plead the general issue and give the 
special matter in evidence. In all these 
coses, where the land‘yields tome pro¬ 
fit, but less than the rent, if he have 
tendered‘the amount of such profit he 
may plead the tender, and at all events 
must pay that amount into court. Where 
the lease is by deed, and has been 
assigned by the testator in his lifetime, 
or by the executor, without any entry 
or actual occupation by him, it is ma¬ 
nifest that the executor cannot be sued 
assignee at all; and if }ie have ac¬ 


tually occupied and afterwards assigned 
the lease, he is charg&oble as assignee 
for that time only during which he oc¬ 
cupied: he may also be charged as 
exeevdor during his own occupation at 
the option of the lessor. Where how¬ 
ever the lease is not by deed, it should 
appear from u recent case, 3 B. & A. 
101. Wigley v. Ashton, that the exe¬ 
cutor cannot be sued as executor for 
use an4 occupation in his own time. 
In that case, there were counts for use 
and occupation by the testator, and also 
counts for use and occupation by three 
married women, as administratrixes, 
and their husbands ; and on demurrer, 
the counts were held to be misjoined. 
The latter counts were afterwards 
amended by stating a demise to the 
testator from year to year, his death, 
and the defendants’ character as ad¬ 
ministratrixes whereby they became 
pliable to pay the rent; and this seems 
to be the proper mode of charging them 
where their testator or they have as¬ 
signed their interest. If indeed they 
have not assigned, but only underlet, 
the occupation of their tenant is their 
occupation, Ond they are liablp to be 
sued in their individual capacity. 3 T. 
B. 327. Bull v. Sibbs, 
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it was so; whereupon he prayed time to advise. And after- Dean and 
wards the parties agreed, and therefore no judgment was en- 
tered. Saunders for the defendant. — But note: I think the Guyse.* 
declaration being by bill was good enough: for upon the »- ./ 

whole matter the plnintilFs have declared against the de¬ 
fendant as executor^ although he is not so named in the be¬ 
ginning of the declaration, which is only form. And the 
l)laintiffs might have their judgment for the damages dc honis 
testatoris upon this declaration well enough. (2) But this was 
not moved. 

Also there was another exception to the dccfaration, that it 
is stated “Me estate of which said Harvey, one William Guyse 
had by assignmentfor that a que estate could not be pleaded 
of a term. See for this Cro. EKz. 22. Anon, (1) 


V. Langcttstle. Hob. 272. S. C. Ibid. 
282. S. C. cited. 1 Lutw. 893. Glover 
V. Kendall. Garth. 49. Brook v. Cock. 
1 Show. S7» S. C. Lane 79* Careto v. 
Broughton. Hutt. 79. 2'ovonley v. Steel. 
Sty, 232. Martin v. Handlye. 1 L?l. 
Kayiii. 36. Wate v. Bri^s. Ibid. 698« 
Iloldin V. Sutton, But the contrary 
has been since determined. 2 Term 
llep. 128. Bonafous v. Walker. And 
Dyer 322. a. pi. 26. in the margin, and 
Doug. 4. note 1. Cravifords. Whittall^ 
agree witli this opinion. 

(2) So is Rann v. Hughes, 7 Bro. 
Pari. Gas. 550. Gom. Dig. Abatement 
(F. 20). Ibid. Pleader (2 D. 2). In 
this declaration it is expressly averred 
that William Guyse made his tvill and 
appointed the defendant executor, who 
entered and was possessed as executor. 
This averment the defendant might 
have traversed. S. P. determined* in 
Holliday v. Fletcher. 2 Ld. liaym. 
1510. and 2 Str. 781. S. C. And 
though Saunders seems to found his opi¬ 
nion upon its being a declaration by bill 
in K. B. yet it is presumed it would 
have been equally good if the declar¬ 
ation ha^ been, either upofl an original 
there, or in the common pleas. 

(1) This, it seems clear, would %iot 


•have been a good exception if it had 
been made. The case cited out of 
Gro. Eliz. 22. is denied in 1 Sid. 298. 
Coats V. Wade. Or it may be recon- 
cildtl by understanding the action there 
to have been brougitt by the assignee of 
the term. The difference seems to be, 
where the action is brought by an assig¬ 
nee of a term, and where it is against 
him. In the former case, he must set 
forth in his declaration all the mesne 
assignments o^the ^erm down to himself, 
for he is privy to them; and therefore he 
shall not be allowed to plead generally, 
that the lessee’s estate of and in the de¬ 
mised premises came to him, or to some 
other person under wfjom he claims, by 
assignment. But where an action is 
brought against an assignee of a term, 
such general form of pleading is sufli- 
cient, Yor plaintiiT is a stranger to the 
defendant’s title, find therefore cannot 
set it out particularly. 1 Lhv. 190. 
Cotes V. Wade. 1 9id. 298. S. C. 
3 Lev. 19. Pitt v. Russel. 4 Term 
Rep. 75. Derisley v. Custance. And 
'according to this difference are Co. 
Litt. 121. a. and the case in Gro. 
Eliz. 22. (if law), to be understood. 
It is not sufficient, however, to'say that 
the tenements came to the defendant by 
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assignment, but it must be shewn that 
he is assignee of the term ; for otherwise 
it might be an assignment of another 
estate, than tlie term of the lessee. 
Carth.25(3. Ilucklcv.Wije. The usual 
form is “ all the estate, right, title, 


“ and interest of the said A. (the lessee) 
of, in, and to the said demised pre"^ 
“ mises, afterwards, to wit, on, &c. in 
“ the year of our Lord, &c. at, &c. 
“ aforesaid by assignment came to the 
“ said defendant.” 


Case 18. 


Jeinott versus Cowley. 
Mich. 19 Car. II. 


J^JECTIONE Jinne: The case was such. A man seised 
ill fee of lands granted a'rent-charge in fee out of them; 
and he further grtanted, that if the rent be arrere, then the 
grantee, his heirs and .assigns, should enter into the lands 
and hold them until they should be satisfied of the arrears 
of rent, and so toLics quoiics the rent should be arrere. 
And afterwards the rent was arrere. And the grantee en¬ 
tered and made the lease to the plaintiff who brought the 
cjectdient. 

try tliu titlu in vjectment (1). 

And upon special verdict found, it was adjudged in this 
term by the whole court that such grant was good: 

and that the grantee by such entry had such an estate that he 
might make a lease thereof to the plaintift’ by which he might 
maintain his ejectment. And so the plaintifi' had judgment, 
which was afterward affirmed in the Exchequer-chamber. 

Note. — This was a Buckinghamshire cause and concerned 
Sir Italph B&vey^ who was a purchaser of the rent. 


Rent charge 
granted in ice 
with proviso, 
that if llic rent 
be arrear, tlic 
grantee may 
enter and retain 
until he be sa¬ 
tisfied of tlie 
arrears. 

The grant is 
good, and 
grantee may 
make a lease to 


(1) See this case more fully reported 
ill 1 Lev. 170. S. C. also reported in 
1 Sid. 228. 2()1. Sit., Sir T. Ilayni. 

ffl] Ilargr. Sc But. *Co. Lit. 20S. a. 
n. 93. Sueh a dght of entry as is stated 
in this case is always taken strictly. 
Therefore where a testator gave a rent- 
charge to his widow during her widow¬ 
hood, with power to her to enter for 
non-payment of the rent, and to hold 
until the arrears were, satisfied; and 
gave the rent-charge, after the marriage 


13.5. 1.58., and cited in Willes’s Rep. 
340. Parkhurst v. Smith. Sec also 
Willes, 224. Lambert v. Slruther. [a] 

or' death of his widow, to B. his exe¬ 
cutors, administrators, and assigns, with¬ 
out repeating the power to enter, it was 
held, that the executors of /?., after the 
marriage of the widow and the death 
of B.y could not maintain ejectment 
upoK non-payment of the rent-charge. 
Willes, 500. Hassell v. Goutfmaite, 



Mich. 19 Car. II. Regis, 


113 


Cutler and others versm Southern and others, in 

the Exchequer. 
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Blcas before the Barons of the Excliequer sit Westminstt r^ 
of picas of the term of the//o/y Trinitif^ in the 18th year 
of the reign of onr lord CharU’S the Scco^id, by the grace 
of God, of England^ Scotland^ France, and Ireland, king, 
defender of the faith, &c. 


London, 
to wit. 


>B 


E it remembered, that heretofore, to wit, in 
Easier term last past, William Culler and Nicho- 
las Purse, debtors of our loril tlie^now king, came before 
the Barons of his Exchequer at Westminster, by Richard Ogden 
their attorney, and then brought here into court their cerUiin 
bill against William Southern, late of Hoth, in the county of 
Lincoln, gentleman, and James Hidker, late of the parish of St. 
Paid, Covent Garden, j.n the county of Middlesex, tayloi^ other¬ 
wise called William Southern, of Hoth, in the county of Lin¬ 
coln, gentleman, axvX Jaynes Hidker oiSt.*Paul, Cirvent Garden, 
in the county of Middlesex, taylor, of a plea of debt, the tenor 
of which said bill follows in tliese words, that is to say: London, 
to wit, William Cutler and I^cholas Purse, debtors* of §ur lord 
the now king, come before the Barons of his Ex*chequer, on the 
28th day of May in this term, by Richard Ogden their attorney, 
and complain by bill against William SoiUhern, late ofin 
the county of Lincoln, gentleman, and James Hidker, hite of 
the parisli of St. Paid, Covent Garden, in the county of Middle¬ 
sex, taylor, otherwise called William Southern, of Holh, in the 
county of Lincoln, gentleman, and James Hidker of the parish 
of St. Paid, Covent Garden, in the county Middlesex', taylor, 
present here in court the same day of a plea that the^ render 
to him 400/. which they owe to, and unjustly detain from 
him; for that whereas the said William Southern and James, 
on the 8th day of March, in the 16th year of the reign of 
our lord the now king, at London, in the parish of St. Mary- 
le-Bofw, in the ward of Cheap, by their certain writing obliga¬ 
tory, which the said William Cutler and Nicholas sealed with 
the sedls of the saiil William Southern and James,, bi’ing here 
into court, bearing date the same <lay and year aforesaid, ac- 


Case 19. 


Declaration in 
•lebt on bond. 
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Pica 


Oyer of tlic 
cumlitioii,whit'll 
is set forth hi 
knee verba. 


knowlcdged themselves to be held and firmly bound to the 
said William Cutler and Nicholas in the said 400/., to be paid 
to them the said William Cutler and Nicholas when they 
should be thereunto required. Yet the said William Southern 
and James (although often required) have not, nor has either 
of them, rendered the^^'said 400/. to the said William Cutler 
and Nicholas, or either of them, but' to render the same to 
them have hitherto refused, and still do refuse, to the damage 
of the said William Culler and Nicholas of 10/., whereby the 
said William and Nicholas are less able to satisfy our said lord 
the now king the debts which they ow.e the said lord the king 
at his said Excheejuer, and therefore they bring suit, &c. 
Pledges to prosecute, John Doe and Richard Roe. 

And now at this day, to wit, on the morrow of the Holy 
Trinity, in this same term, until which day the said William 
Southern and James Htdker had leave to.imparl thereto, and 
then to answer, come as well the said William Culler and 
Nicholas Purse by their said attorney, as the said William South- 
em and James, by Thomas Arden their attorney, and the said 
William Cutler and pray tliat the said William Southern 

and James may answer them in the premises, and thereupon 
the said William Southern and James defend the wrong and 
injury when, &c. and pray oyer of the said writing obligatory, 
and it is read to them, &c.; they also pray oyer of the con¬ 
dition of the said writing obliga^ry, and it is rend to them in 
these words, to wit, “ The condition of this obligation is 
“ such, that >vhereas the above-named William Cutler and 
“ Nicholas Purse, at the special instance and suit of the said 
“ William Souihcj n and James Hulker, do stand bound and 
“ engaged to Thomas Cook, of the city of London, gentleman, 
“ for an hundred and three pounds ten shillings, to be paid 
“ the first day of May next coming after the date hereof, if 
“ the said William Southern and James Htdker shall save, 
“ keep harmless and indemnifyed the said William Cutlet' and 
“ Nic/utkis Purse, from all trpubles, suits, inconveniences, da- 
jnages, and molestations ofi from, and by the said Thotms 
“ Cook, or any other by his means and procurement, that then 
“ this obligation to be void, otherwise to stand in full power 
“ ami virtue.” Which being read and heard, the said Wil¬ 
liam Southern and James say, that the said William Cutler and 
Nicholas Purse ought not to 'have their said action thereof 
against them, because they say, that the said William Southern 
and James Htdker, from the time of making the said writing 
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obligatory hitherto, have saved and kept harmless and indem¬ 
nified the said William Cutler and Nicholas Purse, from all 
troubles, suits, inconveniences, damages, and molestations otj 
from, and by the said Thomas Cook in the said condition above- 
named, or any other by his means or procurement, and this 
they are ready to verify: wherefore they pray judgment, if the 
said Williatn Cutlet' and Nicholas ought to have or maintain 
the said action thereof against them. 

And the said William Cutler and Nicholas say, that they, by 
any thing before alleged, ought not to be bar/ed from having 
their said action, becj^usc they say that, before the time of 
making the writing obligatory above specified in the said <le- 
claration, to wit, on the first tlay of October, in the 16th year 
of the reign of our said lord the now king, at London afore¬ 
said, in the parish and ward aforesaid, the said William Cutlet' 
and Nicholas, at the special instance and request of the said 
William Sotithern and James, by their writing obligatory, scaled 
with their seals, became bound {a,Thomas Cook, mentioned in 
the said condition, in the penal sum of 200/. with a condition 
for payment of 103/. at a certaii} day, specified in the said 
condition, then to coive and now past. And for that the said 
103/. were not paid to the said T/iomas Cook on the said day 
mentioned in the said condition, he the said Thomas Cook after¬ 
wards, to wit, on the 12th day of Februaty, in the 18th year of 
the reign of our lord the now^king, at Lmidon aforesaid, in the 
parish and ward aforesaid, sueil the said William Ctdlet' and 
Nicholas at law, to recover the said penal suip of 200/. upon 
the said writing obligatory made as aforefaid by them to the 
said Thomas, and endeavoured to arrest the said William Cutler 
and Nicholas for the said debt, whereby the said William Culler 
and Nicholas durst not themselves transact their lawful ihisi- 
ness through fear of being arrested and imprisoned for the said 
sum of 200/. And so the siiiil, William Southern and Jacob 
have not saved, preserved, and indemnified the said William 
Cutler and Nicholas from all suit^ inj:onveniences, andlmolest- 
ations from and by the said Thomas Cook, according to the 
form and effect of the said condition of the said writing obli¬ 
gatory above mentioned in the said declaration; and this 
they are ready to verify: wherefore they pray judgment, and 
their said debt, and also their 'damages on occasion of the 
detention of the said debt, to l»e adjudged to them, &c. 

And the said William Southern and James say, that if they 
had received any notice that the* said William Cutler and Ni- 
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Southern. 

'---- 

Defendants 
have saved 
plaintiffs harm¬ 
less according 
to tlic said con¬ 
dition. 
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Cutler w. cholas had been damnified, they the said William Southern and 
^SouTHBRM. James would then have kept the said William Cutler and 
Defendants had Nicholas indemnified. But the said William Southern and 
not any notice James say, that they had not any notice of the damnification 
M hwn dwn- the said William Cutler and Nicholas; and this they are 
nified. ready to verify: wherefore they pray judgment, and that the 

said William Cutler and Nicholas may'be barred from having 
their said’^ction, &c. 

^general demurrer, and a joinder in demurrer. 


L lie J 


Case 19- 


Cutler and others versus Southern and otliers. 


TT^EBT on bbnd dated the 8th of March^ in the 16th 
year of the reign •'of the now king. The defendants 


S.C. 1 Lev. 194. 

If a man be 
Imund to an- 

o^er toindem- pray oyer of the condition, which recites, that whereas the 
Uie^acta*oTa plaintiffs, at the request of the defendants, stand bound to 
third person, no Thomos Cook for thq. payment of 103^. 10s. upon the 1st day 
sary to be given next, after the date>«f the bond; if therefore the de- 

to owf^T harmless, and indemnify the plain* 

of those acts. tiffs from all troubles, suits, inconveniences, damages, and 
If defeiuhuit molestations from or by the said Cook, or any other by his 

pleads that he i t i 

has saved plain- means or procurement, then, &c. Upon which the defend* 

aj!d ^cwwds plead qfjirmativeljfi that they have saved harmless, &c, (1), 

in bis rejoinder, The plaintiffs, reply, that hefme the time of the making (f the 

™^fk-*of the”” brought into court, to wit, on the Isk of October, in the \Qth 

l)articnlar da- year aforesaid, the plaintiffs, at the request of the defendants, 

iirfhe'repHcft^ tlicir bond became bound to the said Cook in 200/. upon 

tion, the re- r condition for the payment of 103/. at a certain day specified in 

ihiwrture.'* Mr same condition then to come and now past: and for that the 

2 Vo eu»/«.«! and said 103/. werc not paid to the said Thomas Cook on the said 

words*of*jivcr^ Condition mentioKed, the said Cook afterwards, to 

'wi”*t 18th year, at London, &c. 

a scilicet, * sued the saitl plaintiffs, at tiw for the recovery of the said 

it it be repng. penal suiii of 200/. ami endeavoured to ai'rest them for it, 

nanitowliat * '• , , , . ,, , , . 

went ftc/occ nUuU wliereby the pJamtiits could not go about then* necessary 

bt^rejccted. busiiieSs through fear of being aiTestcd. And so the plaintiffs 

^ say, that the defendants, have not saved them harmless, &c. 


(1) TIms general way of pleading is has saved haiinless, &c. that the court 
bad upon a special demurrer, for the may judge of its sufficiency; but it is 
party ought regularly to shew how he only form, and therefore good if tlie 
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The dcfendnnts rejoin, that they had not any notice of the Cutleu c. 
said damnification,; and if they had they would have saved ^Southern, 
the plaintifi's harmless, &c. Upon which rejoinder’the plain¬ 
tiffs demurred. 


plaintiff pleads over, or demurs gene¬ 
rally. Cro. £Uz. 916. Braian v. Bacon. 
Cro. Jac. 165. Alington v. Yearker. 
Ibid. 363. Codner v. Dolby. Ibid. 634*. 
Horseman v. Obbins. 2 Rep. 1. b. 4. u. 
Manser^s case. Sty. 16. IVroath v. El- 
seye. 3 Mod. 252. Mather v. Mills. 
1 Lutw. 426. 428. LovelacQ v. Bickham. 

1 Str. 681. White v. Cleaver. S. C. 

2 LJ. Raym. 1416. 1449. And ‘from 
the report of the principal case in 
1 Lev. 194. it appears that this objec¬ 
tion was taken to the plea, but held by 
the court to be cured by the replication. 
So where the condition of a bond con¬ 
sists of several j)articular things to be 
performed by tjie obligor, he canndt 
plead a general performafice, but must, 
set forth particularly in his pica how he 
hath performed each particular thing, 
and lay a time and place of, perform¬ 
ance. 1 Sid. 215. Woodcock v. Cole. 

1 Lev. 303. Wimbleton v. Holdrip. Cro. 
Jac. 359. Halsey v. Carpenter. 1 Rulst. 
43. Stone v. Bliss. 1 Show. 1. Ftlz- 
jmtrick v. Ttobinson. For the rule of 
pleading is, that wherever a subject 
comprehends multiplicity of matters, to 
avoid prolixity, generality of pleading 
is allowed, as a bond to return alt. wits, 
&c. or that the sub-collector of subsi¬ 
dies should give an account in the Ex¬ 
chequer of all .sutns which he received; 
and the other party shall be j)ut to shew 
a particular broachif! Rut if there be 
any thing specific in the subject, though 
consisting of a number of acts, they 
must be all enumerated, ns on a cove¬ 
nant ** to enfeoft* all his lands,” file 
covenantor in shewing performance 
must state them all; so if a person be 
bound “ to pay all the legacies ia a 


“"will,” he must specify them all, and 
aver payment of each ; and the reason 
is, because all tlliesc facts lie within the 
knowledge of the party. 1 Term Rep. 
7.^3. J’Alison v. Stuart, per Butler jus¬ 
tice, S. P. 2 R. 3. 17. Co. Litt. 303. b. 
Cro. Eliz. 253. Acton v. Hill. Ibid. 
749. Mints v. Bethil. I Sid. 334. 
Church V. Broxvnetoick. 1 Lutw. 421. 
Parties v. Middleton. Com. Plcatler, 
(2 V. 13. 2 W. 33). But where the 
•condition is for the performance of all 
the covenants in an indenture, the de¬ 
fendant may plead a general perform¬ 
ance, and it must come from the other 
sidtf to shew the contrary in some par¬ 
ticular. Co. Litt.. 303. b. Cro. Eli/. 
749. Mints v. Bethil. 1 Lev. 303. 
1 Sid* 21.5. 2Saund. 411. Lord Arling¬ 
ton V. Merricke. Unless some of the 
covenants are in the negative, for to 
those he must give a special answer in 
thenegative. to.^iitt. 303. Moore, 8.56. 
Noilon V. liyms. Cro. Eliz. 691. Crop- 
well Pivichy. Sty. 163. Fines V. Dell. 
Or in the disjunctive, for then he must 
shew which of them he has performed. 
Co. Litt. 303. b. 1 Lqfw*. 581. Duke of 
Bolton V. Clarke. But in nil cases of 
conditions to indemnify and save harm¬ 
less, the proper plea is non damnijicalus, 
and if ’there be any damage the plain- 
tiif must reply it. *Cro. Jac. 363. Ibid. 
634. 2 Rep. 4. a. 1 Lev. 194.*2 Wils. 
126. Hulland v. Malkctt. 5 ’form Rep. 
309, 310. Cox V. Joseph. 'I'his plea, 
however, cannot be pleaded where the 
■condition is to discharge or acquit the 
plaintiff from such a bond, or other par¬ 
ticular thing, for there defendant must 
set forth affirmatively the special man¬ 
ner of performance. Cro. Eliz. 914, 
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CoTiER V. Aiicl it was argued for the plaintifls, that the rejoinder was 
SouTHgau.^ jjgji fjjj. reasons: 1. Be^us& the defenefants of themselves 
ought to toke notice of the act of a stranger, as Cook in this 
case is: and |he plaintiff has no need to give them notice of 
the damnification occasioned by Cook (2). 2. Because the re¬ 

joinder is a departure from the plea in bar; for in the bar the 
defendants'plead that they have saved harmless the plaintiffs; 
and now’in the rejoinder they confess that they have not saved 
hahnless; but they had not notice of the damnification, 
which is a plaju departure. (3) And so was the opinion of 
the court. 

Then it was argued by the defendants that the replication 
was bad. And an exception was taken to the form, namely, 
that the plaintiffs by their replication plead, Jbr that the said 
103/. were not paid, but do not positively aver that the monies 
were not paid: and that to plead with a “ eo quocT’ was bail, 
•Cro. Elii. the case of Palms v. Bishop of Peterborough * was put, where 
the bishop, in quote impedit^ pleaded pro eo quodf the 
plaintiff’s clerk dit| not shew his letters missive and orders, 
he refuse<l to admit him, and adjudged bad. So in Gooday v. 
t Ibid. 441 . Michael the defendant pleaded in, trespass, “ quicC* the 
plaintiff obstructed, the way with gates, he broke them, and 
the pleading with a “ quitC* adjudged bad. And in I^er 
257. b. “ €0 quod* is adjudged hnd pleading. (4) Another 


King v. Hobs. 1 Leon. 71., 72. Bret 
and Audara case. 3 Mod. 252. Mather 
v. Mills. Cartli. 375. Harris v. Pett. 
S. C. 5 Mod. 243. But it is otherwise 
where the condition is to discharge and 
acquit plaintiff from any damage by 
reason of such boml or other particular 
thing, for that is in truth the same thing 
with a condition to indemnify and save 
liarmless, Carth. 375. * 

(2) So is Cro. Elia. 97. Coe's case. 
1 Sid. 442. King v. Atkins. S. C. 
1 Vent. 78. ' S Rep. 92. b. Fraunces's 
case. 1 Bull. 44. Gable v. Moss, per 
IWver/oa justice. Cro. Car. 132,133. 
.Juxon V. Thornhill. Hob. 14. Norton 
V. Simmes. 3 Term Rep. 374. Duf- 
Jfeld V. Scott. For it lies equally in 


the knowledge of the obligor and 
obligee, faj 

(3) Accord. Co. Litt. 304. a. 2Saund. 
84. Richards v. Hodges. 1 Lutw. 422. 
Parkes v. Middleton. 1 Ld. Raym. 233. 
Rosse v. Hodges. 2 Lil. Raym. 1449. 
White V. Clever. 1 Wils. 334. Flliot 

Lane. Countess of 

Arran v. Crispe. 2 Barnard. 193. 
Countess of Winchelsea v. Higden. 

'And since the statute 4 & 5 Ann. 
C.16. this is matter of substance, and 
bad on a general demurrer. See 
2 Saund. 84. Richards v. Hodges, note 
(1). passim. 

(4) But notwithstanding these autho¬ 
rities the court held “ pro eo quod' a 
sufRcient averment. 1 Lev. 194. 2 Vent. 


[o] See post, Vol. Ill 62 a. note (4). 
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exception was taken to the form of the replication, because 
the plaintiffs replied that Cook s^d them at UeiSf but did not 
shew in •mhat court, nor m 'ix^hat manner^ he sudd; for the 
suing at law is issuable (5), being the breach assigned by the 
plaintiffs to take advantage of the forfeiture of the obligation. 
Then as to the matter in law, it was argued for the defend¬ 
ants that here the plaintiffs have assigned no breach; for the 
condition is, that the plaintiffs stand bound to Cook for pay¬ 
ment of one hundred and three powids ten shillings upon the^'sf 
day of May i and here the plaintids have shewn that they 
were bound to Cook in 2001. penalty for the payment one 
hundred and three pounds, at a certain day mm past, and it was 
by a bond datetl after the bmid upon which the plaintiffs have 
brought their action; for the bond upon which the plaintiffs 
declared is made on the Sthqf March, in the 16th year of the 
reign of the mm king, and the condition recites that they stand 
bound, therclbre it shall be intended that the bond to Cook 
was then made; and the bond to Qook mentioned in the repli¬ 
cation, although it be pleaded to be made before, yet is 
said to be upon ^XQ^firstday of October, in the lOthyear, which 
is half a year after (6), So that the bond mentioned in the 
replication varies from the bond mentioned in tlie declaration 
in three particulars, namely, 1. In the day of the making; for 
one is supposed to be made at the time of the bond upon 
which the plaintiffs have brought their action, and the other 
half a year after. 2. In the sum to be paid;^ for one is for 
one hundred and three pounds ten shillings, andjthe other is for 
one hundred and three pounds only. 3. In the day of pay¬ 
ment ; for one is upon the first day of May, and the other at a 
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278. 'Hirgct V. Loyd. 2 Lutw. 1188. 
Church V. Cudmore. So is “ quia," as 
in avowries for rent, it is the constant 
form to say, and because so much rent 
was in arrear. 1 Lev. 194. So in debt 
for rent. Co. Cnt. 122. b. Overtdk v.* 
Syddall. So licet" is a sufficient 
averment. Flow. 125, 126. Buckley v. 
Thomas. Yelv. 121. Ashe \. Doughty. 
Cro. Jac. 383. Penning y. Plat. Gilb.. 
Hist. C.B. 3d edit. pi. 126. 1 Lev. 194* 


For there is no particular form of words 
necessary, [i] 

(5) But the court held that this in¬ 
formality was cured by the rejoinder, 
in which defendant admitted that plmn- 
tiffs had been sued; and themifore no 
issue could be taken jupon that which 
defendant himself had admitted to be 
true. Seel Lev. 195. 

(6) For Charles the Second begun his 
reign oh the 30th of January. 


[6] See post, Vol. II. 61 f. note (9). 

. N 


A^ol, I. 
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Cutler v. certain day rum past, which cannot be intended to be the same 
Southern, Neither is it averred that the bond mentioned in the 

replication was entered into for the proper debt of the de¬ 
fendants ; and therefore although the condition be general to 
save harmless against the said CooJe from all actions, &c. yet 
it ought to have a reasonable intendment. But it would be 
unreasonable to construe it, that the<defendants should save 
the plaintiffs harmless from all bonds which they might after¬ 
wards voluntarily enter into to the said Cook for 'their own 
proper debt; fpr by that means the plaintiffs would take ad¬ 
vantage of their own wrong, which would be unreasonable 
and absurd; but it ought to be construed, tliat the defend¬ 
ants should save the plaintiiis harmless from all actions, &c. 
ibr any cause before the makidg of the bond upon which the 
plaintiffs have brought their action; for this is reasonable, 
and according to the intent of the parties. And so it was 
concluded that the replication was bad, and that the plaintiffs 
have shewn no cause of option ; and therefore, although the 
rejoinder or the bar be bad, the plaintiffs cannot have judg¬ 
ment. (7) 

Levinz, of counsel with the plaintiffs, insisted upon the ge¬ 
nerality of the words of ^e condition, and that by the condi¬ 
tion the defendants ought to save the plaintiffs harmless from 
all actions whatsoever, although tjiey were occasioned by the 
plaintiffs themselves after the making of the bond ; for it was 
the folly of the defendants to bind themselves so. And he 
argued further, that the bond entered into to Cook, mentioned 
in the replication, was entered into before the bond brought 
into court, and therefore clearly within the condition; for it 
is precisely averred that it was entered into before it; and then 
the scilicet, being contrary in ntentioning a subsequent time, is 
void. And he put many cases where a scilicet sj^all be void if 
it be contrary or repugnant, to the preceding matter (8); and 
C 119 3 if the be void, as he said it was, it is then the omission 

of a day which is only fprm,‘ whereof the defendants shall take 

(7) So is 8 Rep. 120. b. Doctor Bon- v. Reynold. Ibid. 209. Ahock v. Bio- 
Aaat’sease. Ibid. J 33. b. Turner's cst&c. field. Hardress, 4. Jones y. Williams. 
Cro. Jac. 133. Gevoens. Roll. Hob. 14. Postea, 169. Skinner v. Andretjos. 
Norton V. Simmes. Ibid. 199. Brick-' 2 Saund. 291. Dakin*s case. 1 Salk. 
head V. Archbishop of York. 325. Wyat v. Aland. 12 Mod. 579, 

' (8) Accord. Cro. Jac. 428. Tesmond 5S0.'~Jonsoriy. Meers. 1 Term, Rep. 71. 
V. Johnson, Latch. 200, 201. Harvey The King v. Aylett. 
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noadva ntage upon a general demurrer. (9) And he prayed Cutler v. 
judgment for the plaintifis. ft>ouTHBRy.^ 

Hale, Chief Baron, and the whole court, paid no regard to 
the exceptions taken to the pleading (10): but upon the mat¬ 
ter in law they were of opinion against tlie plaintiffs, and ^ 
advised them to discontinue, but they would not. And after¬ 
wards they gave judgment for the plaintiffs, as Lcvinz told 
me. (11) Saunders of counsel with the defendant. 


(9) See post, 286. Dujrpa v. Mayo. 
110) See ante, p. 117. note (3). 


(11) ^ee 1 Lev. 194?. 
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MidtUesex, 
to wit. 


Dcclaratiun 

]ib«l. 

PJaintifF vicar- 
general and 
principal oflicial 
of the diocese 

of L. 


1"DE it remembered, that heretofore, to wit, in the 
term. of St. Michael last past, before our lord 
the king at Westminster, came Sir Edward Lake bart. doctor 
of laws, by Thomas Walpoole his attorney, and brought here 
into the coyrt of our said lord thf king, then there, his certain 
bill agiunst Edward King, esq. in the custody of the marshal, 
&c. of a plea of, trespass upon the case ; and there are pledges 
of prosecution, to wit, John Doe and liichard Roe, which said 
bill follows in these words, to wit; Middlesex, to wit. Sir 
Edtmrd Lake, bart. doctor of laws, complains of Edward 
King, esq. being in the custody of the marshal of the mar- 
slmlsea of our lord the king before the king ^imself; for 
that whereas he the said Sir. Lake, for six years and 

more now last post, hath been and still is a doctor of laws, 
and vicar-general in spiritualities, and principal official of the 
bishop of Lincoln for the time being, in and throughout the 
whole diocese of Lincoln, lawfully appointed; in which said 
office he the said Sir Edward Lake, during the whole time 
aforesaid, truly, justly, faithfully, and honestly behaved, had, 
and governed himself, and liVed aqd continued unspotted, un- 
liurt, untouched, and unsuspeelcd of and by any kind^ of ex¬ 
tortion, corruption, oppression, or injustice whatsoever, or any 
other such hurtful crime, and*has always hitherto led and fol- 
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lowed a pious and honest course of life; yet tlie said Edward 
Kingf well knowing the premises, but maliciously contriving 
and intending unjustly to aggrieve him the said Sir Edward 
Lakcj and not only to hurt, tradi^ce, and injure him in his 
good name, fame, credit, and reputation, but also to bring 
him into disgrace and infamy, and to make him run the risk 
of losing his said oflioe, and to vex and utterly to ruin him, 
of his malice aforethought, and without any just or probable 
cause, on the 1st day of December^ in the 18th year of the 
reign of our said lord the now king, at Westmitister, in the said 
county of Middlesex^ <]id cause ta be printed, and did deliver, 
publish, and disperse to and among divers subjects of our said 
lord the now king, a certain false, malicious, scandalous, and 
infamous writing and libel of and concerning the said Sir 
Edward Ijoke, in the execution of his said office, the tenor* of 
which said writing and libel is in the form following;, that is 
to say, “ To the honourable the committee of parliament for 
grievances, the humble petition of Edxmrd Kmg of Grai/s 
lujif in the county of Middlesex, esquire, sheweth, That Sir 


Lake v. 
King. 


Defendant pub¬ 
lished the fol • 
lowing libel of 
the plaiiitii)'. 


(( 


(( 


• Sec I Salk. 

Rex v. 
Rear. 2 Salk. 
417. S.C. 

2 Salk. 660. 
Keg. y. 
Drake, [a] 


la] From wiiich it appears tliat the 
word “ tenor” binds tne party to set 
out the very words of the libel. See 
also 3 B. & A. 503. Wright v. Clements^ 
where it was held that, sotting out a 
libel “ i« substance as JbUotvst'\waa bad 
in arrest of judgment; and it was stated 
by the court that the word “ tenor” 
binds the party to set out the very 
words of the libel. It seems that the 
safest mode of declaring is, to state that 
the defendant published “ a certain 
false, scandalous, malicious, and defam¬ 
atory libel of, and concerning the said 
plaintiff; containing therein the false, 
scandalous, malicious, and defamatory 
matter following of, and concerning th^ 
said plaintiff, that is to say,” and then 
to set out the libel with proper inuen- 
dos. And if different parts of the same 
publication be selected which are not 
consecutive, the words should be, ** in 
one part of which said libel is contained 
the false, scandalous, maficious, Snd de¬ 
famatory matter following of, and con¬ 
cerning the said plaintiff^' then th% first 


extract should be set out; and after¬ 
wards the declaration should proceed : 
“*and in another part of which said 
libel is contained,” &c. &c. See the 
observations of Lord Ellenborough C. J. 
in 1 Camptv 353. Tabart v. Tipper. 
Where tjie sense is not ahered by the 
intermediate matter omitted, this mode 
of declaring is not absolutely necessary, 
but it is safer in all cases, ibid. If the 
sense be altered by the omission of any 
part, the countwill be bad: as where in 
the declaration it appeared that the pas¬ 
sage declared on contained thesentiments 
of the defendant, but certain references 
were omitted, which showed the passage 
to contain the sentiments of another, ta 
whom the defendant referred, the vari¬ 
ance washeld fatal. 5 &. & A. 615. Cart- 
wright v. Wright, So, where by the 
declaration, the libel appeared to con¬ 
tain the defendant’s own assertions, and 
on production it professed to state the 
speech of a member of parliament,* the 
variance was held fatal. 13 East, 55 L 
Bell V. Byrne. 

N 3 
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Lake versus King. 

Lakb Vm « Mdvoard Tjoke^ baronet, and official to the bishop and arch- 
it deacon of Lincoln^ John Jon^nes surrogate, John Proctor, 

’ « Samuel Lawson, Christopher Lake, and Thomas Winter, mini- 

“ sters and under officers pf the said official, by colour of their 
“ audiority, have, by divers and sundry ways and fashions, 
“ committed high offences against his majesty’s laws, crown, 
“ and dignity, and most grievously vexed, oppressed, and im- 
** poverished his majesty’s subjects, within the diocese and 
“ county of Lincoln, in these particulars following: First, 
** your petitioner being a counsellor at law, and having deli- 
“ vered his opinion, in the year one thousand six hundred 
** and sixty-three, to some of his clients, that no ecclesiastical 
“ officer could by the laws of the land form or contrive any 
“ new oath, or give any such to' any churchwardens or others, 
** to present or confess any thing, or to accuse themselves of 
“ any crime whereby they may be liable to any pain or punish- 
** ment, or impose any articles of inquiry upon them, at tlieir 
** visitations, for their own lucre and profit, the said Sir 
“ Edward Lake and John Joynes, John Proctor, Samuel Law- 
“ son, Christopher Lake, and Thomas Winter', by combination 
“ amongst themselves, cited your petitioner into the spiritual 
<• court at Lincoln, fpr suing forth prohibitions out of his ma- 
“ jesty’s courts at Westminster, and in contempt of his ma- 
“ jesty’s laws illegally tendered qn oath ex officio to your 
. “ petitioner to answer divers fqigned and false suggestions, 
“ framed of th,eir own fancy, denied your petitioner, after his 
appearance, copy of the said suggestion, presumed to 
“ excommunicate your petitioner for not taking the said oath, 
** and refused to absolve im or obey his majesty’s writ of 
** prohibition, until an attachment was awarded against the 
“ Said Sir Edward Lake for his contempt, by the barons of 
t 122 ] *« the exchequer, to his great damage and vexation. Secondly, 

** The said Sir Edward Lake and tlie aforesaid ecclesiastical 
“ officers, in coptempt of tlie laws of the land, and for their 
“ own rev§pge, cited ypur,'petitioner, and his tenants of 
**,^ Ashly, in the county of Lincoln, at their will -and pleasures, 
** without any due accusations or presentments against them, 
to appear from time to dme before Sir Edward Lake, at 
** remote places, to take.an oath against their wills repugnant 
** to the laws of the land, and by means of such practices 
** illegally excommunicated your petitioner and his tenants 
“ several times, to their grievous ves^tion, damage, and ex- 
** pence. Thirdly, the said* Sir Edward Lake, being official 
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“ a» aforesaid, by colour of his authority, and for his singular 
“ profit, and further oppression and vexation of your peti- 
tioner and his tenants, illegally signified their afi>resaid 
“ excommunications illegally denounced by himself, into his 
** majesty’s court of Chancery, thereupon sued forth 
** writs de excommunicato capiendo against divers of your peti- 
“ tioner’s tenants, by colour whereof the said Sir Edward 
“ La/ce, and his ministers aforesaid, extorted from one liohert 
“ Cheviut your petitianei’’s tenant, the sum of three pounds 
** thirteen shillings and four-pence, and from one 2'komas 
“ TcmiroWt another of your petitioner’s tenants, a bond of 
** twenty pounds, in discharge of the particular sums men- 
tioned in a schedule hereunto annexed,.which the sigd Sir 
** Edward and his oflieers pretended were due unto them; 
** and the said Sir^dward gives out in speeches that he will 
** in like manner compel Anthony JJfptes, Thomas Wilkmsony 
“ and others of your petitioner’s tenants, to compound with 
“ him for great sums of money not due by law, to their great 
** oppression and impoverishing. Fourthly, The said Sir 
Edward Lake, and his aforesaid ministers, caused your peti- 
“ tioner in September last to be cited into the arches to hear 
“ himself excommunicated, in case your petitioner should 
“ refuse to pay eighteen shillings to the aforesaid John Proctor, 
“ not due by law, as may appear by the copy of the citation 
“ lell with your petitioner. Fifthly, The said Sir Edward 
“ iMke and his aforesaid ministers, at their visitation, iipposed 
“ a book of articles of inquiry, and an oath ex officio upon the 
** churchwardens of the respective towns, parishes, and ham- 
** lets, within the county of Lincoln, inforcing them to buy the 
“ same at extraordinary rates, by colour whereof they exacted 
“ and extorted great sums from them; and, not therev^ith 
“ content, compelled the churchwardens to attend their clerk 
“ to write their presentments, and for the doing of the same 
“ exacted great and illegal fees; and such ds refused to take 
** the said oath he punished by Excommunication, fin&s, and 
amercements in his own court,' by means whereof the 
** country is so impoverished, as they are not able to pay 
“ their taxes due to his majesty, nor pay their rents, nor 
** maintain tlieir families as formerly they used to do. iSixthly, 
“ The said Sir Edward Lake, and his officers aforesaid, by 
“ threats compelled divers chqrchwardens, against tlicir wills 
** and Che rules of justice, to present their neighbours for mat- 
** ters not iiiquirable nor punishable by law; and in case any 
• N I; 
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** churchwarden refused to obey their unjust commands, they 
** have been punished illegally, and vexed by excommunica- 
“ tion, and compelled to compound with them for great sums 
“ of money, by means whereof the said Sir Edward and his 
“ ministers have greatly ei|j:iched themselves, and extraordi- 
“ narily impoverished and oppressed the country. Seventhly, 
“ Whereas no procurations are due to4iny bishop, archdeacon, 
“ or other visitor, %ut only from such churches as they do 
“ personally visit, and that not in money, but in meat and 
“ drink, the s^id Sir Edward Lake and his officers aforesaid, 
at every visitation, cai|iped the owners and occupiers of all 
“ the impropriations and rectories within the county of Lin- 
** coin to be cited -to appear before them, and visit them at 
** places far remote from their parish^hurches and dwellings, 
** to their great travel, expence, and venation; and in case 
** any the said persons,appeared not, but made default, the 
** said Sir Edward Lake and his officers, illegally demanded 
“ twelve-pence for every guch default; and for non-payment 
•«* of the said twelve-pence, the said Sir Edward Lake and 
his officers illegally excommunicated the persons making 
“ default, and compelled them to compound with him for 
** great sums of money for such their supposed contempt. 
** Eighthly, The said Sir Edward Lake and his officers afore- 
“ said take outrageous and grievous sums of money, against 
** the laws and statutes of tile realm, for the probate of tcsta- 
“ ments and letters of administration, and copies of acts and 
“ orders of the court, to the great impoverishing of the king’s 
** subjects. Ninthly, The said Sir Edward Lake and his 
** officers aforesaid, in causes ecclesiastical depending before 
“ them, as in case of a legacy, have taken such excessive and 
“ extraordinary fees, that by reason thereof not only the wills 
** of the testators have been unperformed, but many execu- 
** tors have been ruined and undone. Now your petitioner 
** hunibly prayjs that the aforesaid persons may be commanded 
** to app^r before you, •amd to make answer unto all and 
singular the premises, and that such course might be taken 
“ for the relief of your petitioner, and such order and direc- 
** tion set for the redress of the present grievances, and pre- 
** vention of the like for the future, as to your wisdom and 
“ justice shall seem meet; and your petitioner shall, as he is 
“ bound, ever pray, &c. Edward Kii^, November the se- 
** cond, one thousand six hundred arid sixty-six. A schedule 
“ of the particular sums demanded by Sir Edward Lake and 
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** his officers, of Thomas Tawnrorjo at such time os he sealed 
“ the bond mentioned in the articles; — Breve de excommu- 
** nicato capiendo, one pound eighteen shillings; warrant, 
one pound two shillings; two significavits, one pound six 
“ shillings and eight-pence; absolution, nine shillings; citatio 
“ & disinissio, two shillings and sixpence; clei*. and sigill. 
“ five shillings ; ballivis, ten shillings; apparatori, two shil- 
“ lings; for Tees of two visitations, fiv^shillings and ten- 
“ pence; for allowance of the prohibition, three shillings 
“ and four-pence ; absolution, nine shillings ; apparatori, 
“ two shillings; expended by Sir Edxmt'd Lake at common 
“ law, four pounds and two-pence: In toto^ ten pounds fifteen 
“ shillings and sixpence.” Whereas in truth he th^g said 
Sir Edvoard was not guilty of any of the matters contained, 
and falsely and maliciously imputed to him, in the said peti¬ 
tion, in the said writing and infamou% libel, printed and pub¬ 
lished as aforesaid, as by the said flilse writing and scandalous 
libel, printed and published as aforesaid is supposed. By 
reason of which said premises he the said Sir Edward is not 
only much hurt in his good name, ^me, credit, and reputation, 
and greatly hindered ir^executing his said office, and transact¬ 
ing his various other lawful and honest businesses, but he the 
said Sir Edward, ns well to repress many false reports pub¬ 
licly dispersed by means of the premises, as for the nuinifest- 
ntion of his innocence in the premises, imputed to him as 
aforesaid, has been compellect and obliged to undWgQ great 
labour of body, and to lay out and expend divers sums of 
monies, to the great*anxiety of mind, and manifest damage, 
cxpence, and vexation of him the said Sir Edward. Where¬ 
fore he says he is injured, and has sustained damage to the 
value of 2000/. And therefore he brings suit, 8cc. • 

And now at this c^y, to wit, Thursday next after the ocUive 
of St. Hilayy in this same term, ijiitil which day the said Ed¬ 
ward King had leave to imparl to the said hill, and then to 
answer, &c. before our lord the Xing at Westminster, c5me as 
well the said Sir Edward by his said attorney, as the said 
Edward King by Francis Kellet his attorney. And the said 
Edward King defends the wrong and injury when, &c. and 
says that the said Sir Edward ought not to have or maintain 
his said action thereof a^nst him, because protesting tliat the 
said Sir Edward has not, truly, • faithfully, justly, or honestly 
behaved, had, and govemed himself in his said office, for plea 
he the said Edward King says, tliat the said Sir Edward, for 
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Lake v. six years now last past and more, has been, and still is, a doc- 
j tor of laws, and vicar-general in spiritualities, and official 
^ principal to the bishop of Lincoln for the time being, through 
the whole diocese of Lincoln lawfully appointed, to wit, at 
Slefordf in the said county of Lincoln^ and within the diocese 
of Lincoln: and that tlie said John Jaynes for all the time 
aforesaid was surrogate of the saidSir JSdzcard, to wit, at 
Sleford aforesaid; a^d the said John Proctor^ Sdmuel Lawson^ 
Christopher Lake, and Thomas Winter were servants and officers 
of the said official for the whole time aforesaid, at Sleford 
aforesaid : and that he ^e said Edicard King, for the whole 
time aforesaid, hath been and still is a counsellor at law, and 
learn^ in the laws of this realm of 'England. And the said 
Edveard Khig further says, tliaL, he so being a counsellor at 
law, and learned in the laws, before tli« publishing of the 
said writing, to wit, on jthe first day of May, in the said year 
of our Lord 1663, at SI ford, in the said county, delivered his 
opinion to many of his clients, he being thereto required and 
retaine<1, that no ecclesiastical officer, by the laws of the land, 
could form or contnve any new oath, or could give any such 
oath ‘to any churchwardens or others, to present or confess 
any thing, or to accuse themselves of any crime for which 
they might be liable to any penalty or punishment, or could 
impose any articles of inquiry upon them at their visitations 
for their own lucre and profit. And the said Edward King 
further says, that by reason thereof the said Sir Edward, 
John Jaynes, John Proctor, Samuel Lawson, Christopher Lake, 
and Thomas Winter, by a combination between them, under 
colour of their authority, afterwards and before the publishing 
of the said writing, to wit, on the first day of June, in the 
said 18th year of the reign of onr said lord the now king, at 
Slfot'd aforesaid, cited the said Edward I^ing into the spiritual 
court before the said official at Lincoln, in a certain place 
there called thp Bale of Lincoln, in the said county of Lincoln, 
and wi'thjp the said diocese 6f Lincoln, for suing out a prohi¬ 
bition from the court of our said lord the king at Westmimter} 
and in contempt of the llaws of our lord the king then and 
there, to wit, at Lincoln aforesaid, in the place there called the 
Bale (f Lincoln, in the said county, and witliin the said dio¬ 
cese, did unlawfully olTer an■ oath ex c^icio to the said Edward 

r 126 ] King to answer several facts and false suggestions formed out 
of their oWn fancy; that is to say, that the said Edward King 
esq. within the months of March, Aprilf May,- June, July, 
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August^ September', October, Navemher, December, January, 
and February, in the years of our Lord 1660, 1661, 1662, 
166S, endeavoured by himsell^ and oUiers by his persuasion 
or advice, to sue forth a prohibition or prohibitions to stop 
any proceeding in the said ecclesiastical court against such 
persons of the said parish of A&khy, and others, as were pro¬ 
secuted in the said ecclesiastical court for not taking an oath 
to execute the office of churchwarden or churchwardens, as by 
law they ought, and for other odences concerning the ecclesi¬ 
astical jurisdiction, and which properly belong to the ecclesi¬ 
astical court and the cognizance thereof, and which ought to 
be regulated only by our lord the king’s ecclesiastical laws, and 
do not in any manner belong to our lord the king’s temporal 
laws or temporal courts. And* that the said lidward King 
usually very (Aen, or at least once within the said months 
and years, in his common conversatipn, publicly here and 
there in several places within the archdeaconry of Lincoln and 
elsewhere, in contempt of the ecclesiastical jurisdiction, and 
in maintenance of schism and discord among the subjects of 
our lord the king, and to dissuade Jthem from rendering and 
paying due obedience |o our lord the king’s ecclesiaAical 
laws, did affirm and declare that the churchwardens and 
sidesmen ought not to appear at the visitation of the lord 
bishop of Lincoln, or the archdeacon of Lincoln, to take an 
oath for the performance of their respective offices of church¬ 
wardens and sidesmen, or to present crimes or offences accord¬ 
ing to a book of articles concerning crimes and offences pre¬ 
sentable according to our lord the king’s ecclesiastical laws, in 
which book of articles is contained an oath to be adminis¬ 
tered to the churchwardens and sidesmen of every parish; 
the tenor of which said oath follows in these words; that^s 
to say, “ You shall swear to inquire with your best diligence, 
“ and to make a true answer to evpry article in this book now 
“ given you in charge, and to present every person tha£ now 
“ is, or late was, inhabiting within your parish, tha^ hath 
“ done any offence, or omitted any tluty therein mentioned, 
and this you shall do as in the sight of God, uprightly and 
“ truly, without favour or malice, hope of reward, or fear of 
displeasure; so help you God.” .And the said Edward 
King further says, that iq, the said*book of articles in the said 
oath mentioned, tliere are (among other things) these articles 
for the churchwardens to^ inquire and make true anSwer, the 
tenor of which said articles follows in these words: that is to 
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Lake v. say, “ Have any of the ancient glebe-lands belonging to your 
^ King. ^ « parsonage or vicarage been taken away, or exchanged for 
* other, without the free consent of the incumbent, or licence 

from the ordinary ? Have any inclosures been made in your 
** parish to the detriment of the church, by the decay of 
tillage, and converting arable land into pasture ? By whom 
** hath the same been made, and how many 3 'ears since, and 
[ 127 3 “ how much is your parsonage or vicarage damnified thereby 

“ in the yearly «i ue thereof, as you know, believe, or have 
“ heard ? l^o you, the churchwardens and sidesmen, take 
diligent care and see who of your parishioners be absent 
“ from the divine service and sermon in your church or chapel 
“ upon Sundays and liolida^’s ? Aiid if you find any to have 
“ absented themselves without a sufficient cause, do you, by 
“ warrant from some of the justices of peac^ levj' of >theiii, 
“ by way of distress .upon their goods, the sum of twelve- 
“ pence for every such day of their absence, according to the 
“ act of pjirliamcnt in that case provided ? And do you dis- 
“ tribute the several sums so levied among the poor of your 
“ parish, according to the law ?” And then and there refused 
the sail! Edward King a copy of the said suggestion after his 
appearance in the spiritual court there; and afterwards, to 
wit, on the day and year atbresaid, at Sle/brd aforesaid, ex¬ 
communicated the said FAvoard King for not taking the said 
oath, and then and there refused to absolve him, or to obey 
the writ of our lord the king of prohibition then and there 
directed and delivered to the said Sir AVwf/rd, until a writ of 
attachment was awarded against the said Sir Edward for his 
contempt by the barons of the exchequer of our lord the king 
at IVesfmiiista’f to the great damage and vexation of liim 
the said Edward King. And the said Edward King further 
says, that the said Sir Edward and the other ecclesiastical 
officers, in contcinjit of the laws of the land, and for their 
own revenge^ dn different times before the publishing of the 
said Writing, at Ashbij, in thq^said county of Lincoln, did cite 
the sai(I Edward King and his tenants, to wit, R. C., T. W,, 

* T. T., A. B., and J. 0., of Ashby aforesaid, at tlieir will and 
pleasure, without any accusations or presentments against 
them, to appear from time to time before the said Sir Edward 
in places at a distance, to wit, at Sleford, in the said county of 
Lincoln, to take an oath against tlieir will, repugnant to the 
laws of the land ; and by reason of such arts did unlawfully 
excommunicate tlie said Edward King and his tenants .at tiiose 
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several timesy to wit, at Sleford aforesaid, to their great vex¬ 
ation, damage, and expence. And the said Edward King fur¬ 
ther says, that before the publishing of the said writing, to wit, 
on the first day of August^ in the said^ 18th year of’ tlie reign 
of our said lord the now king, at Sleford aforesaid, the said 
^\v Edward being official as aforesaid, under colour of his 
authority, and for his singular profit, and further to oppress 
and aggrieve the said Edward King and his ^id tenants, unlaw¬ 
fully signified the said excommunication by him unlawfully 
denounced against R. C. and T. T, tenants of tl^ said Edward 
Kingt intO'the court of chancery of our lord the king at }Vesl~ 
minster here, and thereupon allerwards, to wit, on the day and 
year aforesaid, prosecuted out of the said chancery at West-^ 
minster aforesaid, writs de excom)niinicato capiendo against the 
said tenants of the said Edward King^ and by colour thereof 
the said Sir Edward and his said offioers afterwards, to wit, 
on the day and year aforesaid, at Sleford. aforesaid, extorted 
from the said R. C. a tenant of the sjid Edward King, the said 
sum of 3^. 13s. 4d. and from the said T. T. another tenant 
of the said Edward King, a bond f»r 20/. in discharge of the 
particular sums mentioiijid in the said schedule annexed to the 
said writing, which the said Sir Edward and his said officers 
then and there pretended was due to them; and the said Sir 
Edward then and there likevyise gave out in speeches that he 
would in like manner oblige th^ said A. R., T. W., qnd other 
tenants of the said Edward King, to compound \rith the said 
Sir Edward for large sums of money not due by Jaw, to their 
great oppression and impoverishment. And the said Edward 
King further says, that the said Sir Edward and his said 
officers, before the publishing of the said writing, to wit, on 
the last day of September, in the 18th year aforesaid, at SU~ 
ford aforesaid, caused him the said Edward King to be cited 
into the court of the arches to hear himself excommunicated, 
in case he the said Edward King should refuse to pa^ 18.?. 
to the said John Proctor, which «v^e not due to him by law. 
And the said Edward King further says, that before the pul)- , 
lishing of the said writing, the said Sir Edward and his offi¬ 
cers at their visitations, to wit, on the first day of ./u/y, in the 
18th year aforesaid, at Sleford aforesaid, imposed a book of 
articles of inquiry, and an oath elk officio, upon the church¬ 
wardens of the respective towns, parishes, and hamlets within 
the siud county of Lincoln, and then and there compelled 
them to buy the said book at extraordinary rates, and under 
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colour thereof exacted and extorted large sums of money 
from them, and also then and there compelled the said 
churchwardens to wait upon their clerk to write their cita¬ 
tions, and for doing tl^ereof did then and there exact great 
and unlawful fees; and those who refused to take the said 
oath, the said Sir Edward punished by excommunication, 
fines, and amercements in his said spiritual court; by reason 
whereof the country was impoverished, and they were not 
able to pay the taxes due to our lord the now king^ or to pay 
their rent, or maintain their families, as they were before 
used to do. And the said Edward King further%ays, that 
the said Sir Edward and his ofiicers, before the publishing of 
the said writing, to wit, on the said first day of August^ in 
the 18th year aforesaid, at aforesaid, in the said county 

of Lincoln, by threats did compel divers churchwardens, 
against their will and the rules of justice, to present their * 
neighbours for matters not inquirable nor punishable by law; 
that is to say, for mattery mentioned in the said articles; and 
in case any churchwarden refused to obey their unjust com¬ 
mands, they then and .there unlawfully punished and ag¬ 
grieved them by excommunication,, and compelling them to 
compound with them for large sums of money; by reason 
whereof the said Sir Edward and his said officers did very 
much enrich themselves, and exceedingly impovei’ish and op¬ 
press the country. And the ^aid Edward King further says, 
that the said Sir Edward and his officers, before the publish¬ 
ing of the sfiid writing, at every visitation within the said 
county of Lincoln, caused the proprietors and occupiers of all 
the impropriations and rectories within the county of Lincoln, 
to be cited to appear before them, and to visit them in places 
far distant from their parish churches and dwellings, to their 
great travel, expence, and vexation; and in case any of the 
said persons did not appear, but made default, the said Sir 
Edward and his officers unlawfully demanded one shilling for 
every such default, and fqjr non-payment thereof the said Sir 
. Edward and his officer^ illegally excommunicated the persons 
making default, and compelled them to compound widi them 
for large sums of money for such their supposed contempt. 
And the said Edward King further says, that the said Sir 
Edward and his said officers, before the publishing of the said 
writing, to wit, on the first ^y of September, in the 18th year 
aforesaid, at Sltford, in the said county, received excessive large 
sums of mon^, against the laws and statutes of the realm. 
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tor the probate of wills and letters of administration, and co- Lake v, 
pies of acts and orders of court, to wit, of one S. fV. for kt- . 
ters of administration to J, W. his brother, and a copy of the 
acts and ordinances of the said spiritual court, 50 shillings and 
ten-pence; and of one-—Burton, widow, for the probate [ 130 3 
of the will of her husband, and a copy of the acts and ordi¬ 
nances of the said spiritual court, three pounds and eleven 
shillings, to the great impoverishment of the subjects of our 
lord the king. And the said Edward King further says, that 
the said Sir Edward and his said officers, befoi^e the publish¬ 
ing of tlift said writing, (o wit, on the day and year aforesaid, 
at Sltford aforesaid, in the said county, in ecclesiastical causes 
depending before them, (as in causes of legacies,) then and 
there took such exorbitant and extraordinary fees, that by 
reason thereof not only the wills of testators have not been 
performed, but also many executors have been then and there 
ruined. Whereupon he the said Edward afterwards, to wit, 
on the last day of November, in the said 18th year of the reign 
of our said lord the now king, at Weminster aforesaid, did 
cause the said writing, in the formaof the said petition speci¬ 
fied in the said ileclaratyon, to be written and engrossed,* and 
did exhibit and deliver the said petition, containing the said 
matter as aforesaid, to a committee then and there consti¬ 
tuted and appointed by the, commons then and there assem¬ 
bled in parliament to hear ai^d determine the grievances of 
this realm of England, which said committee l\ad then'and 
there full power and authority to hear and examine such 
grievances. By which said committee he the said Sir Edward 
afterwards, to wit, on the same day and year, at Westminstei' 
aforesaid, was summoned to appear and answer the said matter 
contained in the said petition before the said committee. And 
the said Edward King further sjiys, that for the better mani¬ 
festation of the grievances contained in the said petition, after¬ 
wards, to wit, on the said first day of November, in the 18tli 
year aforesaitl, at Westminster aforesaid, he caused the said 
petition to be printed, and then and tliere delivered it to divers^ 
subjects of our lord the now king, being members of the said 
committee, according to the custom used by others in this 
behalf, and approved of by tlie member^} of the said committee. 

Which is the same printing, publishing, and dispersing of tlie 
writing, whereof the s&id*Sir Edward above complains against 
him; with this, that he the said Edward King will verify that 
the said Sir Edward, and his ministers and officers, are guilty 
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Lake v, of tlic articles aforesaid, in manner and form as in those arti-< 
King. ^ cjgg jg affirmed; and this he is ready to verify: wherefore he 
prays judgment if the said Sir Edward ought to have or main¬ 
tain his said action thereof against him, &c. (1.) Demurrer 


(1) When the defendant admits the 
publisliing or speaking of the libel or 
words as stated, but justifies so doing 
because they are true, he must plead 
this matter specially ; for he will not 
be permitted to give it in evidence upon 
the general issue. But where the de* 
fence is, that the libel or words were 
published or spoken, not in the ma¬ 
licious sense imputed by the declaration, 
but in an innocent sense, or upon an 
occasion which warranted the publica¬ 
tion, this matter may be given in evi¬ 
dence under the general ii^ue, because 
it proves that the defendant is not 
guilty of the malicious slander charged 
in the declaration. Willes’s Rep. 20. 
Smith V. Richardsorii and note {b).S Term 
Rep. 298. The King v, J. Wright. As 
if the words were spoken by the defend¬ 
ant os counsel, and were pertinent to the 
inatter in question. Cro. Jac. 90. Brook 


V. Sir II. Montague. Pop. 69. Earl of 
Shrewsbury v. Stanhope, (a) Or were 
written or spoken in confidence and with¬ 
out malice [^], as when a master honestly 
and fairly gives the character of a servant 
to one who asks his character under pre¬ 
tence of meaning to hire him,j^^ Bull. Ni. 
Pri. 8. Edmonson v. Stephenson. 1 Tcrni 
Rep. 110. Weathentonv. HawJcins ; but 
if done maliciously, and with an intent 
to injure the servant, it is otherwise. 
3 Bos. & Pull. 587. Rogers v. Clifton, [c] 
So, if the words were innocently read 
as a story out of a history, Cro. Jac. 91. ; 
or were spoken through concern, 
1 Lev. 82. Cranford v. Middleton ; or 
ip a sense not defamatory; 4 Rep. 12. ti. 
Lord Cromwells case, S.C. cited Pop. 
69.[t/]; for by so shewing the mannerand 
occasion of speaking the words the de¬ 
fendant proves that they were not spoken 
with mallx:e. fr] Or the defendant may 


[a] 1 B. and A*. *233. Hodgson v. 
Scarlett. 

[i] As where a letter was written by 
the defendant to B. reflecting on the 
plaintiff’s conduct in a business, in which 
the defendant and B. were jointly con¬ 
cerned. 1 Campb. 267. M*Dougall v. 
Claridge. 1 Campb. 269. Dtinman v. 
Bigg. The clear absence of rpalicious 
intent was held to render an advertise¬ 
ment not libellous, which was published 
by the defendant at the instigation of 
the plaintiff’s wife, for the purpose of 
ascertaining whether the plaintiff at the 
the time he married her had another 
wife living. 4<Esp. 191. Delany Jones. 

[c] A servant cannot maintain an ac¬ 
tion against his master for not giving 
him any character. 3 Esp. 201. Carrol 
V. Bird. 


[rf] Peake’s Ni. Pri. Cas. 4. Cristiev. 
Coviell. 1 Campb. 48. Thompson \.Ber¬ 
nard. 7 Taunt. 431. Harrison v. King. 
4 Price, 46. S. C. So a fair comment 
on a literary production, although it 
may ridicule the v- ork and the author, 
is not libellous; 1 Campb. 3S5. Carr v. 
Hood ; unless it be made a vehicle for 
ii^urious attacks on the author’s charac¬ 
ter unconnected with the work. Night¬ 
ingale V. Stockdale, cited*in Selwin’s Ni. 
Pri. title Libel,” 1013. 

[e] So where the defendant publishes 
a fair and bona fide account of the pro¬ 
ceedings of a court of justice. 1 Esp. 
4 . 57 . Curry v. Walter. 1 Bos. Sc Pull. 
525. S. C. Ayd se&S T. R. 293. Rex 
V. *3 Smith, 491. Carr v. Jones. 

7 East. 493. S. C. under the names of 
Stile v. Nokes. But he must publish 
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And joinder in demurrer. But because the court of our lord 

the now king here is not yet advised of giving tlieir judgment t ^ 

of and upon the premises) a day thereof is gtven to the said curia advisaM 

pardes, before our lord the king at IVe^mirUer, until day* 

to hear their judgment of and upon the premises, because the 

court of our lord the king here is thereof not yet, &c. 

plead these matters, for a defendant meeting of all the judges, by a large 


shall never be put to the general issue, 
when he confesses the words, and justi¬ 
fies them)^or confesses the words, and 
by special matter shews that tliey arc 
not actionable, 4 Rep. 14. a. Lord Crom- 
tve/Ts case; but it seems more usual 
now to give them in evidence under the 
general issue. It was resolved at a 

the whole proceedings, and not merely 
the result as he himself draws it. 4 B. 
& A. 605. Letvis v. Walter. And h% 
must not add any thing to the proceed¬ 
ings : for where .the defendant headdtl 
his account with these words Insol¬ 
vent Debtors Court •— Sham^ul conduct 
of an aitomey — Lades and Wood v. 
Carter — and then went orj with an 
account of the proceedings, containing 
matter injurious to the plaintiff’s pro¬ 
fessional character; a plea, justifying 
that the account was a true one, was 
held bad after verdict for the defendant, 
on the ground that the words ** shame¬ 
ful conduct of an attorney," formed no 
part of the proceedings. 3 B. & A. 702. 
Lewis V. Clement} affirmed in Cam. 
Scac. 3 Brod. & Bing. 297. It is upt 
lawful to publish even a correct account 
of the proceedings of a court of justice, 
if such account contain matter of a 
scandalous, blasphemous, seditious, or 
indecent nature. 3 B. & A. 167. The 
King V. Mary Carlilex nor a correct 
account ot ex parte proceedings before a 
magistrate. 5 123. The King v. 

Lee. 2^Campb. 563. TVie King v. 
Fisher. i Nor a correct account of the 
proceedings on a coroner's inquest,aac- 
Voif. I, 


majority, that on not guilty the truth of 
the words shall not be idlowed to be 
given in* evidence in mitigation df 
damages. 2 Str. 1200. Underwood v» 
Parks. Willes’s Rep. 20. [y] See as. 
to a plea of justification, post 244- 
notc(6). 

companied with comments, although it 
be not done maliciously: ** for the in¬ 
quest before the coroner leads to a 
second inquiry, in which the conduct 
of the accused is tg bo considered by 
persons who ought to have formed 
no previous judgment of the case." Per 
Bayley J. in 1 B. & A. 379. The King 
V. Fleet. And although, in general, the 
proceedings of a court of justice may 
be published, yct^ the court has the 
power to 'make an order prohibiting 
the publication during the particular 
trial, or during several trials on the 
same subject matter, and may punish a 
disobedience to such, order by fine. 
4 B. & A. 218. Tlie King v. Clement. 
Although a member of parliament is 
privileged in his place in the house of 
commons, yet if he publish his speech, 
and it contain liSellous matter, he is 
liable to a prosecution. I M. & S.273- 
The King v. Creevey. ' , 

If] But the defendant may prove 
under the general issue in mitigation of 
'damages, rumours previously current. 
2 Campb. 251. Lord Leicester v. Walter. 
1 M. & S. 284. — V. Moor } but be 
cannot prove facts to negative the 
presumption of malice. 1 Dowl. & Ryl. 
O 



19Va 


Lake versus king. 


N.P.C. la Waithmanv. Weaver^ per 
Abbott C.i. So he may prove that 
the aubBtance of the libel had been 
published in a newspaper without pro¬ 
ducing the newspaper. Holt’s Ni. Fri. 
Cas. 299. Wy&tt v. Gore. The reason 
is, that all these matters shew that the 
Plaintiff had not at Uie time of the pub¬ 
lication of the slander a good and un¬ 
sullied character, with respect to the 
subject matter of the slander, and con¬ 
sequently that the damage he has sus¬ 
tained is proportionably small: but the 
truth of the charges made against the 
plaintiff does not show this; for the 
charges, however true, might have been 
unknown, and the plaintiff’s character 
might have been uninjured' but for the« 
defendant’s publication. If, however, 
there be a justification on the record as 


well as the general issue, the defendant 
is not at liberty to give such evidence 
as above in mitigation of damages. 1 M. 
& S. 286. note. Snovoden v. Smithf per 
ChambreJ. Nor can the defendant 
give in evidence under the general issue, 
that the slander was communicated to 
him by a third person. Holt’s N. P. C. 
534. Mills v. Spencer. It was deter¬ 
mined by the court of exchequer, in a 
late case, Jones v. Stevens, Trin. Term, 
3 G. 4., that evidence of the^^laintifPs 
general bad character was not admis¬ 
sible in mitigation of damages under the 
general issue. As the defendant is not 
permitted on the general issue to prove 
the truth of the charge, so neither is 
the plaintiff at liberty to give evidence 
of its falsehood. 2 Stark. N.P.C. 93. 
Stuart V. Lovell. 

4 


Case 20. 
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S. C. 1 T.ev.240. 
1 Sd. 414. 

V S Kcb 361. 
46S. 496. 659. 
5*01. 8S2. 
ulw printing of 
a fal^ and 
scandalous 
petition to a 
rommittec of 
the house of 
commons, and 
delivering 
copies thereof 
to the members 
of the cotnmtUee 
is justifiable, 
b^use it is in 
the order and 
eourse of pro¬ 
ceedings in pa- 
liament, of 
which the king’s 
courts will take 
judicial no¬ 
tice (1). 


A CTION upon the case for printing and publishing a 
scandalous libel of the plaiirtiff Lake, by the defendant 
King. The plaintiff declared «tliat, for the six last years, he 
was a 'doctor of laws, and vicar general to the bishop of Lin^ 
coin, tliroughout the whole diocese; in which office he had 
demeaned himself justly and uncorruptly, without any extor¬ 
tion, corruption, or oppression; yet the defendant on the first 
day of December, in the 18 th year of the reign ofthe now king, 
caused to be printed and delivered, published and dispersed 
to divers subjects of our said lord the now king, a certain false, 
malicious, and scandalous libel of the plaintiff, in the execu¬ 
tion of his office, in this forip, viz. ** To the honourable the 
** comnrfttec of parliament for grievances, the humble peti- 
•** tion of Edward King, of Gi'a^s Inn, in the county of 
** Middlesex, esijuirc, sheweth,” &c. (and in foct the petition 
charged the plaintiff with many horrible and great abuses, 
such as extol tion, oppression, vexation, and other misde- 
_ 1 ; _ 


(1) This case is cited and recog- 1 HaWk. P. G. 194. s. 8. 19^. s. 12. 
nised by Lord Mansjield in 2 Burr. 810, 196. s. 15. fol. edit. So no Talse or 
811. Aitley v. Young See also S. P. scandalous matter contained in articles. 
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mesnors in his office,) whereas in truth (as the plaintiff averred) 
all the matter contained in the said libel was false and mail- 
cious, to the damage of tlie plaintiff, &c. 

The defendant pleaded in bar, thafr the matter contained in‘ 
the petition was true, and shewed how in some particulars; 
wherefore the defendant said, “ That upon the lost day of 
“ November, in the 18th year aforesaid, he caused to be writ- 
** ten and engrossed the said petition in the said declaration 
** specified, and delivered the said petition, contmning tlie 
** sai(|[ matter as aforesaid, to a committee tiien and there 
** constituted and appointed, by the commons then and there 
** assembled in parliament, to hear and examine the gi'iev- 
“ ances of this realm of En^nd, which said committee 
** tlien and there had full power and authority to hear and 
** examine grievances of this kind; by which said committee, 
“ the said EdKoard Lake aflerwards, ft) wit, on the same day 
“ and year, at Westminster aforesaid was summoned to appear 
** and give an account to the sameb committee, of the matters 


Lakk V. 



L 132 3 


of the peace exhibited to justices of tBe 
peace, 4* Rep. 14. b. Cutler v. Dixon, 
or in aoy other proceeding in a regular 
course of justice, will make it libellous. 
2 Inst. 228. Dyer, 285. L(^d Beau¬ 
champ V. Sir Richard Crofts. 1 Roll, 
Abr. 87. (M). pi. 4. S.C. Sir W. 
Jones,431. Boulton v.Clapham. 2Bu]st. 
269. Anfield v Feverhill. 2 Burr. 808. 
AsUey v. Young. 3 Bac. Abr. 494,495. 
Ibid. 492, 493. The King v. Baily, 


[g] No action can be maintained for 
matter injurious to the plaintiff’s charac¬ 
ter contained in a report made to ti)e 
commander-in-chief, by the president of 
a number of military officers, acting^as 
a court of enquiry under his directions. 
2 Brod.&Bing. 130. Home v. Lord Ben- 
iinck. Sec also 3 Taunt. 456. Oliver v. 
Lord W. Bentinck. 2 N. R. 341. JekyU 
V. Morris. Neither will an action ]ie 
for libellous expri^sions contained in a 
letter addressed by the defendafit, a 
creditor lof the plaintiff, who was an 
officer in tlie army, to the secretarjf at 


And 229. S. C. 4 Rep. 14. b. Buckley 
y.Wood; as to which last case it maybe 
observed that the distinction taken in 
the second resolution, between cosee**! 
where the court has, and where it has 
not jurisdiction, has been often denied, (■ 
for that in eitfier case no action will lit!* 
2 Lutw. 1571. per Powell justice, irf 
Gwinne V! Poole. 1 Hawk. P. C. 194. 

8 . 8 . Ig] 


ifi^r, requesting him to interfere and 
compel the plaintiff to pay the defend¬ 
ant, where the defendant believed his 
statement to be true: and such belief 
may be proved under the general issue. 
5J). &A.642. Fairmany.Ives. iDowl. 
Sc Ryl. 252. S. C. But where a person 
officiously interferes to inform dny of 
the constituted authorities of alleged 
abuses, the communication is not privi¬ 
leged, and if untrue may be considered 
malicious. 2 Smith, 3. Robinson r. 
May, 

O 2 
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Hie exhibiting 
of a petition to 
a committee of 
parliament is 
lawAil, and no 
action lies 
though it be 
lUie and scan¬ 
dalous, because 
it is in a course 
of justice. 


Lake versus King. 

** contained in tlie said petition. And the said defendant 
** further saith, that he, for the better manifestation of the 
« grievances contained in tlie said petition, afterwards, to 
“ wit, on the said first day of December, in the 18th year 
** aforesaid, at Westminster aforesaid, caused the said petition 
“ to be printed, and then and there delivered the same to 
“ divers subjects of our lord the now Icing, being members of 
the said committee, ac(K)rding to custom used by others in 
tliat behalf, and approved of by the members of the said 
** committee; .which is the same printing, publishing, and dis- 
“ jiersing of the writing, whereof the said plaintiff above now 
“ complains against him. And thi/j, &c. wherefore, &c.’' 
To which plea the plaintiff demurred in law. 

And this case was oftentimes debated. And it was agreed, 
that the exhibiting of the petition to a committee of parlia¬ 
ment was lawful, and that no action lies for it, although the 
matter contained in the petition was false and scandalous, 
because it is in a summary, course of justice, and before those 
who have power ^o examine, whether it be true or fidse. 
But the question was, whether the printing and jmblisbing of 
it (2), in the manner alleged by the .defendant in his plea, 
was justifiable or npt ? 


(2) A libel may be published cither 
by speaking or singing, os where it is 
maliciously repeated pr sung in the pre¬ 
sence of others; or by delivery, as when 
a libel, or a copy of it, is delivered to 
another. 5 Uep. 125. b. Moor, 813. 
Lamb's case. So if a letter containing 
a libel is sent scalpd to another, or to the 
party himself against whom it is made, 
it is a publication. 2 Black. Uep. 1038. 

[A] See 2 Esp. 625. Ph 'diips v. Jan- 
tCHt where it was 'ly>lden by Lord 
Kenyon C. 3. that the sending a libel¬ 
lous letter to *the plaintiff himself wa^ 
not a sufficient publication to ground an 
action, although it would be to ground 
an indictment. For in an indictment'' 
the provocation and tendency to a 
biteach of peace are the gist of the of* 
fence, and not any damage or injury 
-arising to the party libelled. But if in 
an indictment on a libellous letter sent 


1 Term I^ep. 110. though the contrary 
seemed to have been holden formerly. 

2 Bac.* Abr. 4*97. Libel (B.) 2., and 
Ilob.62. Barroxo v. LleweUhn, lbid.215. 
likks' case. [A] A libel may also be 
published by pictures or signs, as by 
painting another in an ignominious man- 
ner, or making the sign of a gallows, or 
other reproachful and ignominious sign 
upon his door, &c. 5 Uep. 125. b. [ij 

to the prosecutor himself, it be laid 
that the letter was sent with intent to 
injdrc the prosecutor in his business 
aud in the eyes of the world, the de¬ 
fendant must be acquitted; fur the pro¬ 
secutor could not be injured in the eyes 
of any one unless he himself communi¬ 
cated the libellous letter. 2 Stark. 245. 
Rex Si, IVegener, per Abbott J. 

[i] Or before his house. 'dl East, 
22(i. Jefferies v. Duucombe. 
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And it was argued, that it was not justifiable. For if it Lake w, 
were, then, under a pretence of proceeding in a course of ^ Kihg. 
justice, a libel might printed, published, and dispersed of 
any man throughout the whole kingdom, and yet he should 
have no remedy: and therefore it was said, that although the 
exhibiting of the said petition was lawful, yet the printing of 
it was a publication of it to all the world, which is not lawful 
to be done in any case. And of such opinion Kel^nge chief 
justice, in his life-time, seemed to be strongly. But Tvn/sden 
justice was of a contrary opinion, because it is no more than 


Though the publication of a libel must mal word jmhlUhedy and the jury must 
be stated in the declaration, yet it is decide whether a publication be sulfici- 
sufficienttostate such matter as ampunts cntly proved or not. 2 Black. Ecp. 
to a publication, without using the for- 1037. Baldwin v. Elphinston, [it] 


[^] What shall amount to a publica¬ 
tion was fully discussed in the recent 
case of The King v. BurdetU 3 B & A. 
717. and 4 B. & A. 95. In that case 
the libel was contained in a letter dated 
in Leicesiershiret which was inclosed 
in an envelope directed tb A. with writ¬ 
ten directions to forward it to B. for 
publication. It was received by S. in 
Middletext and there publishod by him. 
The envelope exhibited no postgmark, 
nor any appearance of a seal. The de¬ 
fendant was seen in Leicestershire on 
the day of the date of the letter, and 
on the following day. A. was not called 
on either side, nor was it proved that 
he was a resident, or had been in Lei' 
cestershire about that time. The court 
(diss. Bayley J.) held that it was pro¬ 
perly left to the jury to presume that 
the libel was delivered open to A. in 
Leicestershire* The court also held 
Bayley 3*) that a delivery o? a* 
sealed letter, containing a libel, at the 
post-office is a publication there: also, 
(dub. j9ay/eyJ.) that if a party write 
and compose a libel in one county with 
intent to publish, and do afterwards 
publish i^in another, he may be indicted 
in eithei< And all the court held, that 
where a libel imputes to others the 


•commission of a triable crime, evidence 
of the truth of the libel is inadmissible; 
and that where the judge who tried the , 
cause told the jury that the intention 
was*to be collected from the paper 
itself, unless explained by the mode of 
publication or other circumstances; and 
that) if its contents were likely to ex¬ 
cite sedition, &c., the defendant must be 
presumed to intend that which his act 
was likely to produce; and that, if they 
found such to be tlie intent, he was of 
opinion it was a libel; and that they 
were to take the law from him, unless 
they were satisfied that he was wrong; 
this was a correct mode of leaving the 
question to the jury under the 32 Geo. 3. 
c. 60. s. 1. It was mooted in this case, 
but any decision on the point became 
unnecessary, whether the composing 
and writing a libef with intent to pub¬ 
lish, hut not followed by publication, 
be an offence. A justice of the peace, 
out of sessions, before information filed 
or indictment found, may issue his war¬ 
rant to apprehend a person charged on 
'oath with having published a^libel, and 
may hold him to bail, and commit him 
for trial if he cannot find bml. 4B* 
Moore, 195. Butt v. Conant, 

O 3 
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if the defendant had employed several clerks to write as many 
copies as he has now printed. 

And for the defendant it was argued* that the charge in 
the declaration consists of two parts: First* that the defend¬ 
ant caused to be printed. Secondly, That he delivered, pub¬ 
lished* and dispersed to divers subjects of our lord the king. 
Then to consider the printing only; that is not &pMishing of 
itself (S)* but only great evidence of it, as it is said of the 
transcribing of a libel in Land}*s case. 9 Rep. 59. b. And the 
plaintiff himself has not relied upon the printing only to be a 
publishing* but has further alleged that the defendant delivered^ 
puUishedf and dispersed to divers sxdyects; therefore the court 
will not intend xSaeprintir^ only to be a publishing* when the 
plaintiff himself has laid a publishing besides: so that the 
whole stress of the case lies upon the publishing, which the 
defendant has alleged to be to the members of the committee 
of parliament, and averred it to be the same publishing (4) 
whereof the plaintiff has complained. And therefore if the 
ublishingin this case be lawful* then the printing in order to 


(3) Printing a libel may be an inno* 
cent act* but* unless qualified by circum* 
stances* shall primd fade be understood 
to be a vublishing. It must be delivered 
to the compositor and the other subor¬ 
dinate workmen. Per Tie Grey C. J. 
in delivering the judgment of the Ex- 
chequer-chamber. 2 Black. Rep. 1038. 
Baldvsin v .Elphinston. 

(4) It was objected in this case, 
that the defendant ought to have tra¬ 
versed the publishing of the petition to 
any other persons who were not members 
of the committee. But it was resolved 
that as the charge in the declaration was 
general, that the defendant published 
the libel to divers subjeets, and the de¬ 
fendant justified the publication to divers 
^sons being members of the committee^ 
the plea was good without a traverse; 
but if the action had been for publishing 
it to divers persons by namey and defend- 


[1] 'A defendant maybe acquitted of 
printing and found guilty of publishing 


ant had justified the publication thereof 
to some by namct he ought to have tra¬ 
versed all the others. 1 Lev. 240, 241. 
See alsoCom.Dig.Pleader(G. 2); which 
distinction appears to be well founded. 
For in the former case, the plea is con¬ 
sistent with the charge in the declara¬ 
tion. For the publishing of copies to 
divers subjects^ being members if the 
committee stated in the plea, may well 
enough, for aught appears to the con¬ 
trary* be the same publication with that 
to divers subjects mentioned in the de¬ 
claration, and therefore to add a tra- 
ve^'se would be agmnst the rules of 
pleading. But in the latter case, the 
pl^a would be inconsistent, for the pub¬ 
lication to C. and D. mentioned in the 
plea cannot possibly be the same publica¬ 
tion witii that to A. and B. charged in 
the declaration. See ante, p.22. Ben- 
net V. Filkinst note (2). 

a libel. 2 Canipb. 646. Thl^ King v. 
Wiliams- 
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Lak« u. 
King. 


such publication is lawful also. And as to the objection, Uiat, 
from the printing, it ought to be intended that the petition, 
which the plaintiff terms a libel, was delivered and dispersed 
to others, who were not members of the said committe of par¬ 
liament, (as in truth it was,) it was answered for the defend¬ 
ant, that if the truth hod been so, the plaintiff might have re 
plied that matter, but now by his demurrer he has confesse 
that the publicaUon wliereof he has complained was only by 
the delivery to the members of the committee, for so the 
defendant has alleged in his plea, which the plaintiff has 
admitted by his demurrer. And the defendant principally 
insisted upon the order and course of proceedings in parlia¬ 
ment, which allow of the printing and delivering of petitions 
and cases depending in parliament, or before any committee 
thereof. And as Coleman, a member of parliament, said at 
the bar, that when it was a question in the House of Com¬ 
mons, whether it should be allowed to print and deliver 
copies of petitions and cases to members of parliament, it was 
resolved in the affirmative that it Should be so allowed. And 
of the order of proceedings of parliament %nd their committees 
the court will* take judicial notice.* 

And after this case had depended twelve terms, now this Judgment, 
term judgment was given for the defendant by Hale chief 
justice, Tnxy&den, and Bmnsjm'd, upon this point, namely, 
that-it was the order and raurse of proceedings in parliament 
' to print and deliver copies, ^c. whereof they ought to take • 
judicial notice. Sir William Jones counsel for the plaintiff^ 
and Saunders for the defendant. * 


Dominus Rex tjersus Dickenson. 

Trin. 19 Car.dl. No. 76. 
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Case 21. 


QHARLiES the Second, by the grace of God, of England, Certionri. 

Scotland, France, and Ireland, King, defender of the fiiith, 

&C. to the sheriff of the county of York, and also to tKe 
steward of our court, call^ the Tom of the Uberty of the 
Honour of Pomfret, within the \^est-Riding of the said 
county, greeting: We being willing, for certain reasons us 
thereunto moving, diatall and singular presentments of what¬ 
soever trespasses, nuisances, and encroachments, wheredf 
^Richard Thomson, George Dktkenson, Anthot^ Wright^ and 
* O 4 





Tbe Kino v* 

PlCKSNSON. 



* See post, 

948. Fnilkner** 
caa^Mte(l) 
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I See post, 

Rex X. Xildar* 
by, 308. 
note (3). 
Indictment. 


The King Pickensem* 

otherS} are presented before you, (as it is said,) be determined 
before us, and not elsewhere, do command you, as we ha:re 
oftentimes commanded you, that you, or one of you, do send 
under your seal, or the seal of one of you, before us on the 
morrow of the Holy TSinity^ wheresoever we shall then be 
in England, all and singular the said presentments with all 
things touching the same, by whatsoever names the said 
Eichard, George, Anthony, and all the others, may be named 
or called in the said presentments, together with this our writ^ 
that we may further cause to be done thereon what of right, 
and according to the law and custom of England, we shall see 
ftt to be done: and this in no wise omit, under the penalty of 
sol. Witness, Sir J. Kelynge, kni^t, at Westminster, the 
eleventh day of May, in the 19th year of our reign. 

By the court, 

Fansuaw. 

The execution of this writ appears in a certain schedule to 
this writ annexed. 

Martin steward of the Liberty of the Honour ^ 

Pon^et, in the county of York, 

llie return as to the defendant Dickenson is as follows: At 
the great court, witii the tom, of view of frank pledge and 
cbtant-leet, of the most excellent princess Henrietta Maria, 
queen dowager of England, and mother of our sovereign lord 
^e now king, holden for the liberty of the wapentake of 
Skyrach, parcel of the said honour, at Seacrofi, within the said 
honour, in the' said county, within one month next after the 
feast of iS^. Michael, to wit, on the 17th day of October, in 
the 18th year of the reign of our sovereign lord Charles the 
Second, by the grace of God, of England, Scotland, France, 
aiid Irelartd, king, defender of the faith, &c. before Martin 
Headley, gent, steward of the court of the said honour, by the 
oath of A, B., Sib. * (here the names of the jury are recited,} 
twelve'g(^ and lawful men inhabiting and residing within 
the said wapentake and honour, sworn and charged by the 
said steward of the saief court to inquire and present all and 
singular those things which to tbe said court belong and 
appertain, it was present, f That George Dickenson, late of 
Seacroft aforesmd, within the said honour* yeoman, before this 
court, to wit, on the 10th day pf October, in the 18th year of 
the reign of our sovereign lord Charles the Second, ndtv king 
of England, &c. with, force and arms did encroach in and 
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upon a certain close of the said lady the queen dowser) TbeKiKoe. 
called Seacrqfi Moore, at Seacrqfl aforesaid, within the said picagysoin 
honour, and within the jurisdiction of this court, and one ' 
rood of the land of the said close then and there witli force 
and arms, and with hedges and ditches, unjustly and unlaw¬ 
fully did inclose^ and did then and there with force and arms 
erect a cottage upon the^aid parcel of land so inclosed, to the 
common nuisance of the said lady Henrietta Maria queen 
dowager, and all the inhabitants of the town of Seacrqft afore¬ 
said, and against the peace of our said lord the now king, bis 
crown and dignity. Therefore the said George in mercy; 
and the amerciament thereof affeered by John Edmonds and 
WiUiam Wright, alBPeerors in this behalf^ noW chosen and 
sworn in the said court, to 39 shillings. 


•W 


The King versus Dickenson. 


Case 21. 


jyICKENSON was presented at a court-leet of the queen s.c. 2 Kdx, 

dowager, .that he with force hnd arms had encroached a pral^’iment. 

upon the queen’s close nt Seacrqft, whithin the jurisdiction of y « for 

the court, and had inclosed a rood thereof, and had unjustly 

and unlawfully erected a cottage thereon to the common statute si Eli*. 

nuisance of the queen and of all the inhabitants of the vill of it ^ 

Seacrqfi, and against the peace, See, Therefore in mercy; and 

lit • *"“•* conclude 

and the amerciament is affeered to 39s, • •• against the 

And this presentment being removed into the king’s bench 

, 1 , , . titte,"andthe 

by certiorari, it was moved to be quashed, because it was not amerciament 

founded upon the statute of 31 Eliz. c. 7. of cottages (1); for 

it is not said, that the cottage was erected for habitation (£), 


as the statute says; and it does not conclude “ against the 
form of the statute (3),” as it ought, if it had been grounded 


(1) This statute is repealed by the niesnor to becom^a felony, theindict- 

IS G. 3. c. 32. ^ ment must conclude ** again^ the farm 

(2) So 1 Mod. 295. Bex v. NeniUe, * of the statute" otherwise it will be i»- 
Styles, 33. Andr. 230. Rex v. Burkett, sufficient. 2 H. H. P.C. i92. post, 2*9. 

(3) 1. If astatute makes that to be an FauUmeids case. 2 Hawk. P. d. 251. 
offence which was not so at common s. 116. fo. edit. Doug. 4*1. Tke Iftiig 
law, or alters the nature of an offence *v. Smith, [a] 2. But such a conclusion' 
at common law, as by making a misde- will not make good an indictment which 

a presentment by a magis- of the statute." 13 East, 258. Rex v. 
trate, under the highway act, 13 Gs 3. Winter, 
c. 78. nkist conclude “ against the form 


IS5 a The King versus Dickenson. 

T^e King v . upon the statute. And besides, the statute appoints a certain 
picKBKSOK. penalty of 10/.; and in this respect the statute is not pur¬ 
sued. (4) Then at common law the presentment is not gixxl, 
because an encroachment upon the lord of a manor, and an 


does not bring the act prohibited or 
commanded within the material words 
of the statute. 2 Hawk. P. C. 249. 
8.110. S. If an offence is a felony at 
common law, and a statute takes away 
clergy from Such offence when com¬ 
mitted under particular circumstances; 
as the statute SEliz. c.4. does from 
the offence of stealing from the person 
of another privily without his know¬ 
ledge;*’ there, though the indictment 
must allege that the fact was done 
clam et secrete,*' yet it ought not to 
conclude ** against the form of the sta~ 
“ tttte,” because it was a felony before, 
and the statute takes away only i. pri- 
vileg^e which the common law allowed. 
2 H.H. P.C. 190.' 4. But if it do so 
conclude, the indictment is nevertheless 
good, and the words « against the form 
‘‘ of the statute^' shall be rejected as 
surplusage. 2 H. H. P. C. 192. All. 
43, 44. Page v. Harwood. Sty. 86. 
S. C.; which case is also cifed in 1 Ld. 
Raym. 150. 1 Salk. 212, 213. Bennet 
V. Talbot. 5. If an indictment for an 
offence purely at common law conclude 
« against the form of the statute," it is 
good notwithstanding, if it also con¬ 
clude ** against thepeace,"mdi the words 
“ against the form of the statute," shall 


[6] 2 Ld. Raym. il63t Reg. v. Wigg. 
-S. P. 

[c] See 6*T. R. 773. King v. Mar- 
sack, '‘in which a distinction was made 
in argument between a conclusion 
** a^nst the form of the said statute,’' 
and j| conclusion ** against the form of 
tK^tatute in such case made and pro- 
and cases were cited in which 
tbelatter had been held to cure a mis- 


be rejected as surplusage. 2 Hawk. 
P. C. 251. s. 115. 4 Term. Rep. 202. 
The King v. Harris. 5 Term. Rep. 162. 
The King v. Matthews, and the au¬ 
thorities there cited. Though it was 
formerly holden otherwise. 2 H. H. 
P.C. 192. Cro. Car. 464. Cholmley'& 
case, and see Dougl. 441. The King v. 
Smith, [b] 6. It follows, that if a sta- 
tute'adds a new penalty to an offence at 
common law, and the indictment con¬ 
cludes against the form of the statute, 
but does not bring the offence within 
it, it is good at common law, and the 
irords, “ against the form of the statute" 
shall be rejected. 2 Hawk. P. C. 251. 
d. 115. S. P. All. 43, 44. Page v. 
Harwood, S Bac. Abr. 97. 4 Term 

Rep. 202. The King v. Harris. Though 
Lord Hale, relying upon PenhaUo'u 
case, 0*0. Eliz. 231. pi. 23., and 
Cholndey'i case, Cro. Car. 465., holds 
the contrary. 7. An indictment for an 
offence created by statute ought not to 
recite it. If however it be recited and 
misrecited in a substantial part of the 
purview of the statute, such variance 
is fatal, notwithstanding it concludes 
“ against the form (f the statute" 
2 H. H. P. C. 172. 2Hawk. P. C. 245. 
8..100. 246. s. 101. [c] 8. If a statute 


repital, viz. 1 Lutw. 140. Bond and 
'^Tricket’s case. 3 Keb.468. Pedmerand 
Taylor's case. 1 Lord Raym. 382. 
Platt V. Hill, per HoU C. J. But the 
court in giving judgment, took no no¬ 
tice of this distinction, and judgment 
was arrested. And it may be observed 
that** the cases cited were < none of 
them cases of variance a suh- 
stdhtial part of the purview o^ tiie sta- 
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inclosure of the waste, and erecting a cottage upon it, is no The Kiho w. 
offence punishable in a leet, for which the offender can be 
amerced; for it is not a public nuisance, but a particular 
damage to the lord: and although it might be presented at 
the court-leet for the information of the lord, yet the court 


refers to a former statute, and adopts 
and continues the provisions of it, the 
indictment niust conclude against the 
form of the statuie. 1 Lutw. 215. 
RitUey v. Ddl. 2 Hawk. P. C. c. 25. 
s. 117. [d] 

(4) The distinction seqms to be this: 
where a statute makes unlawful that 
which was lawful before, and appoints 
a specific remedy, that remedy must be 
pursued, and no other. Cro. Jac. 644. 
Castle s case. 1 Salk. 45. Stephens v. 
fVatson. Com. Dig.tit. Indictment (E). 
2 Bur. 803. The King v. Robinsen, 
But where an offence was antecedently 
punishable by uncommon law proceeding 
as by indictment, and .a statute pre¬ 
scribes a particular remedy, there such 
particular remedy is cumulativef and 

tute.” In fact, in the first case, the 
placet and in the second, the ftwc, at 
which the parliament was begun to be 
holden was the only thing mis-recited; 
and in the third, Lord Holt expressly 
confines his observation to a variance 
in the time. The same observation ap¬ 
plies to Cro. Car. 232. The King and 
Barnes v. HUl and another, cited in 
1 Chitty on Criminal Law, p. 277., in 
support of this distinction. 

[d] But where a statute has been 
wholly discontinued, and is aflerwhrds 
revived, there seem to have been some 
opinions, that a prosecution on it ought 
to conclude “ against the form of the 
statutes." 2Hawk. c.25. s. 117. How-, 
ever, it was otherwise held in 2 Ebst’s 
P. C.601. Morgan^a case^ and s^ealso 
ibid. 5^. Phipods case. 2 Hale, 173. 
and Cro. Eliz. 750. jDingley v. Mpore* 


proceedings may be had either at com¬ 
mon law, or under the statute. As if 
a statute gives authority to the court 
of quarter sessions to make an order 
respecting some particular thing men¬ 
tioned in the statute, and prescribes a 
particular remedy in case of disobedi¬ 
ence, the party may be proceeded 
against either according to the method 
.prescribed by the statute, or by way of 
indictment at common law, because 
disobedience to an order of sessions was 
an offence indictable at common law. 
2 Salk. 460. Queen v. Wigg. 2 fiurr.* 
103. Rex V. Robinson ; and Rex v. Boys, 
there cited for not paying the costs of 
an appeal against a rate; and see S. P. 
4 f erm llep. 202. Rex v. Harris, [e3 


Where one statute imposed a stamp 
duty, and enheted a particular mode of 
stamping; which mode was repealed by 
a subsequent statute, and another sub¬ 
stituted for it, an indictment for forg¬ 
ing the latter stamp concluding against 
the form of statute" was holden good. 
2 Leach’s Crown Cfas. 827. Collins's 
case. Where the right of action is given 
to the inforther by one statute and the 
penalty by another, it is not sufficient 
to state that by *force of the statute an 
action had accrued, &c. 2 East, 338. 
Lee V. Clarke. But see 7 East, 516. 
Ld. Clanricarde v.Stokes, sembl. contra. 

£e2 See also 2 Cowp. 648. Rex v. 
Balme. So to obstruct the execution 
of an act of parliament is indictable at 
common law. 2 Dougl. 441. Rep v. 
Smith, 
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The King verstis Dickenson. 

The King v. cannot amerce the offender for it: and the courtdeet can 

PiCKEKSpy. . anierce for none but public nuisances, and not for a particular 

’ trespass to the lord or any other person, for which on action 

[ 1S6 3 ii^ hy them to recover damages: and so are the books, 

* Fit*. 48 Edw. 3. 8. a. 12 H. 4. 8. b. express. (5) And so was the 

16 ? opinion of the court; and the presentment was quashed on 

Amerciaments, jnotion of SaUfuIers. 

19 . 


(5) And herewith agree Sir T. iins. nOt!. Rex.y.Gillett, 1731./Sea; 
Raym. 160. 2Keb. 139. jRex v. v. Sake* And the amerciament is 

3 Keb. 644. 1 Leon. 242. "Blunt v. equally illegal, alUtough there be a 
Whiteacre*B case. 2 Roll. Abr. 83. pl.7, custom to warrant it. 6 Term Rep. 
8. 1 Hawk. P. C. 197. s. 2,3. 3 Burr. 511. Womi v. Lovatt [jf]. 

1702. Rex V. Storr, 1706. Rex v. At- 


[jf] The principal case docs not ap* held, that a presentment at a court-leet 
pear to have been cited in Cowp. 458.. may be removed into K.B. by certiorari, 
The King v. Rotopell, in which it was and may be there traversed. 
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i 

§ 

Croucher versus C,ollins. 


Mich. 29 Car. II. Regis. Kol. 382. 

Swm precedent. simtAampton,! '[% E it remembered, that heretofore, to wit, 
367 . *n the terra of the Hol^ Trinity last past, 

before our lord the king at Wekminster^ came Henry Croucher^ 
of the parish of Corhampton, in the county aforesaid, esquire, 
who sues in tfiis behalf as well for our lord the king as for 
himselfj by Charles BaUett, his attorney, and brought here into 
the court of our said lord the king then there, his certain bill 
against WiUiam Collinsy esquire^ proprietor of tlie rectory of 
the parish-church of Corhampton aforesaid, as he asserts, in the 
custody of' the marshal, &c. of a plea of trespass and con- 
Prdiibition. tempt*; and tkei^ are pledges of prosecuting, to wit, John Doe 
and Richard Roe i which smd bill follows in these word:^ 
that is to say: Southampton^ to wit, Henry Croucher^ of the 
parish of Corhampton^ in the county aforesaid, esquire, who sues 
in this behalf as well for our lord the king as for himself, com¬ 
plains of William CdUinst esquire, proprietor of the rectory of 
the parish-church of Corhampton aforesaid, as he asserts, being 
in the custody of the marshal pf the iparshalsea of our lord the 
king, before the king himself of a plea, wherefore h^ prose¬ 
cuted a plea^ in the court*cbristian, after his said majesty'^ 
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prohibition (1) to the contrary thereof first directed and deli- Croucrbh 
vered to him, for this, to wit, that whereas within the said 
parish of Corhamptm there are, and from time whereof the 
memory of man is not to the contrary there have l)een, as 


(1) This action is, in notion of law, 
founded upon an attachment against 
the defendant, for a contempt in pro¬ 
ceeding after a writ of prohibition has 
been served upon him. But it is a 
mere fiction, used for the purpose of 
trying with greater certainty, whether 
the inferior court ought, to proceed 
further in the suit. The defendant is 
not in fact served with a writ of fftohi- 
bition, and therefore has not in fact 
incurred any contempt for a disobedi¬ 
ence of it. But this matter is alleged 
for form’s sake, to entitle the plaintiff 
to demand damages of the defendant, 
and thereby to give the action the re¬ 
quisites of a sui.t. The supposed con¬ 
tempt however is the reason of its being 
a qui tarn action; because it is an esta¬ 
blished rule, that in every case of a 
contempt to the king, the action must 
be as well to answer the king as the party 
suing. Moor, 64. This fiction "seems 
to have been derived from the ancient 
practice in prohibition. For it is said, 
that formerly the courts of common 
law could not grant a prohibition in any 
case, unless the party were in contempt 
for proceeding after he was served with 
an original writ of prohibition out of 


chancery, and an dias and plurieSt di¬ 
rected to him. In that case an attach¬ 
ment for prohibition issued against him 
returnable in the K. B. or C. B. (see 
the form Reg. 33. b.) whereon the 
party, who sued out the writ of prohi¬ 
bition, might declare to recover the 
damages he had sustained by the de¬ 
fendant’s obstinacy. 12 Rep. 58. Zai^- 
da/e’a case. Sir Edward Coke in the 
same report says, the attachment is 
^ovAy ti judicial \irit; but this appears 
to be a mistake; it seems certain that 
it is an original writ. It begins as 
original writs do with ** si A. 'R,Jecerit ‘ 
te securum, &c. tunc pone^ &c. Reg. 
35. a. 1 Bosan. & Pull. 121. Jefferson v. 
Bishop of Durham, But the modern 
practice is to file a suggestion in court, 
stating the nature of the case and the 
proceeding in the court below, and 
concluding with a prayer for a prohi¬ 
bition. See the books of entries, tit. 
Prohibition, passim. If the suggestion 
be to stay a suit in the ecclesiastical 
court for subtraction of tithes or other 
ecclesiastical dues, it must be proved by 
two witnesses by virtue of stat. 2 & 

3 Edw. 6. c. 13.8.14. But this sta¬ 
tute only extends to tithes payable de 


[a] By which it is provided, “ in 
case the said suggestion by two honest 
and sufficient witnesses at the least, be < 
not proved true in the court where the 
said prohibition shall be so granted 
within six months next following after 
the said prohibition shall be so granted 
and awarded, that then the party that 
is letted pv hindered of his* or their suit 
in the ecclesiastical court by such pro¬ 
hibition^ shall upon his or their request 


and suit, without delay have a consulta¬ 
tion granted in t!fae same case in the 
court where the said prohibition was 
granted, and shall also recover double 
costs and damages against the party 
that so pursued the said prohibition, the 
*said costs and damages to be assigned or 
assessed by the court where the said 
consultation shall be so granted.” The 
six months are construed to mean ca¬ 
lendar months. Hob. 179* Copley v* 
3 
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Cbovcher well a rector and vicar, as a rectory and vicarage, of the 
parish-church of Corhan^ton aforesaid, which said rectory is, 
1 ° ^ , and during the whole time aforesaid hath been, a rectory 

impropriate. And whereas within the said parish, and the 


juret and not to such as are against 
common right. 2 Inst. 662. So it is 
said, that proof is nbt necessary where 
the suggestion is in the negative; as 
that the parsonage is not impropriate; 
or that the land does not lie in the pa¬ 
rish ; or that the parson is not inducted; 
for the quaint reason that a negative 
cannot be proved. Ibid. So where the 
suggestion is that the parson has made 
a contract or agreement for his tithes, 
no proof is necessary. Yel. 102. Tan- 
ner v. Small. Ibid. 119. Cobb v. Hunt, 
However, when the party must prove 
‘the suggestion, an entry of the proof 
which he has made is then drawn, out 
and entered of record. See the form, 
Cromp. Prac. 281. 2d edit. Upon this 
suggestion, the court grants a rule to 
shew cause why a prohibitipn should 
not issue, which is afterwards made ab¬ 
solute or discharged, according to the 
circumstances of the case. If it be a 
nice or doubtful caSe, the court will 
make the rule absolute, and direct the 
party applying to declaret which he does 
by serving the other side with the rule, 
without taking out a writ, and then 

CedUnx,. 2 Lord Raym. 1171. Foy v. 
Litter. 2 Salk. 554. S. C. But this 
clause of the statute does not apply in 
cases where the defendant puts the 
plaintiff to declare ’ll! prohibition, 
IS East, Trasb v. French. Nor,^ 
as it 8hou1(L;feem, where the court puts 
the plaintiff to declare, and the de¬ 
fendant accepts and pleads to the de¬ 
claration, which he is not obliged to 
do. For “ where the plaintiff is put to 
declare in prohibition, the stat. 8 & 9 
W. 3. c.ll. s. 3. provides for costs both 
■^OT plaintiff and deTendant; and, as it 
Seems to us, it is only where the party 


delivering his declaration. Bull. Ni. 
Pri. 218. But as the direction to de¬ 
clare is in favour of the defendant, he 
may afterwards submit and refuse the 
declaration, and the court will on his 
application stay the proceedings with¬ 
out costs. 2 Str. 1149. Gegge v. Jones. 
So when the court is ofsopinion that 
there should be a prohibition, the party 
against whom it is prayed has in a 
manner a right to insist that the plain¬ 
tiff shall declare; though the person 
who applies for the prohibition has no 
such right, when the court is of opi¬ 
nion against the prohibition. 1 Black. 
Rep. 81. Rex v. Bishop of Fiy. S. C. 
1 .Burr. 198. If a verdict be for the 
plaintiff upon ^an issue joined on this 
declaraUon, the jury only give nominal' 
damages. Bull. N> Pri. 219. By stat. 
8 dr 9 W. 3. c. 11. in suits upon pro¬ 
hibitions, the plaintiff obtaining judg¬ 
ment, or an award of execution qfler 
plea pleaded or demurrer, shall recover 
his costs; and if the plaintiff shall be 
nonsuit or discontinue, or a verdict pass 
against him, the defendant shall recover 
his costs [&]. ; 

prohibited does not put the plaintiff to 
declare, and where the ground of the 
consultation is the want of proof in the 
court which granted the prohibition 
within the six months, that double costs 
can be claimed under the stat. of Ed. 6." 
Per Lord EUenborough C. J., in giving 
the judgment of the court in Trask v. 
French, 

See further, as to costs in prohi¬ 
bition, Tidd’s Prac. ft60. et seq. and 
the cases there cited. And rs to the 
proviso in the stat. 8&9W.k c. 11. 
8 . ^ tffat it shall not extend ,to exe¬ 
cutors. Ibid. 
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bounds, limits, and titheable places thereof, there island during 
the whole time aforesaid there hath be€;p, a great quantity 
of arable land, amounting to the number of 400 acres of 
arable land, with the appurtenances, And whereas also 
within the said parish, and the bounds, limits, and titlieable 
places ther^f, agriculture qow is, and ibr all the time afore¬ 
said has been, much used, and exercised: and whereas in every 
yean, from the whole'time aforesmd, a great part of the said 
land has beefi used to be ^wn with corn and grain, and by 
reason of" such agriculture a great quantity of com yearly, 
during the whole time aforesaid, hath been had and received 
within the ||id parish, and the bounds, limits, andl^itheable 
places thereof, which sdid com never would have been had 
and receiyed unless by the labour and industry of the persons 
who ia form aforesaid exercised agriculture in the parish 
aforesaid,^and who made hedges and fences around the arable 
lands where the said corn grew, for the safety and defence of 
the same. And whereas also the tenth part of such corn, 
yearly growing and arising within* the said parish, and the' 
bounds, limits, and titheable places thefeo^ for the tithe 
thereof, during all the time aforesaid, hath been yearly pay¬ 
able, paid and render^, to the rector or proprietor of the 
rectory of the said parish-church, or to his farmer or deputy of 
the said rectory, or of the tithes thereof^ for the time being: 
and the rector or proprietor of the rectory of the said parish- 
church, or his farmer or deputy of the said rectory,'or of the 
tithes thereof, for the time being, has for all the time afore¬ 
said received and had the tenth part of such dbrn growing, 
arising,^ and renewing within the said parish, and the bounds 
limits, and titheable places of the said parish for the tithes 
thereof. And whereas there is, and from all the time afoie- 
said there hath been, within the said parish, and the bounds, 
limits, and titheable places thereof, the following uustom of 
and concerning the tithes of frith and wood being si/lva ceduay 
and^ under the growth of twenty-one years, sprays and twigs, 
cut dqwn, cr^t, lopt, or topt off^and from, any trees grow¬ 
ing witl^ the sjniid parish, and the bounds, limits, and tithe¬ 
able places thereofj to be applied to or used about the erect¬ 
ing, making, and repairing of the hedges, being ruinous and 
in decay,* within the said parish, and the bounds, limits, and 
titheable places of the saipe, fo^ the safety of the corn there * 
growing^ and not sold oi^ojyttferwise disposed of; that is to 
say, that every person or persons hgiving or possessing any such 


Crouchbr 
V* . 
Collins. 
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437 Croucher versus Collins. 

Croucher trees who should cut down, crop, lop, or top the some, or any 
V. parcel thereoi^ and should apply or nmke use of the same so 

t ^ down, crept, lopt, or topt for the erecting, making, and 

repairing of the hedges being ruinous and in decay within 
the said parish, and the bounds, limits, and Htheable places 
thereof, for th^ safety of the corn or grain there gnOwing, by 
reason that the families of such petSon^r persoiftt exercising 
and flying agriculture within the said palish, ^ndthe bounds, 
limits, and titheable places of the same, might and would 
better exercise and use such agricufitire for the procuring corn 
and grain there; and also that by reason and means of such 
erectin^making, and repairing of sudh hedges so being ruin> 
ous and in decay as aforesaid, the corn and gra^ within the 
said parish, and the bounds, Ijmits, and titheable places tliere- 
of, for all the time aforesaid, might be the better defended, 

[ 138 3 kept safe, and preserved from being spoiled, destr^ed, and 
consumed by cattle that might otherwise break iiTfor that 
purpose: and os the tithe of all the com and grain growing 
' within the said parish, belonging to the rector or prj^prietor 
of the rectory of the parish>church aforesaid, is made much 
greater and more profitable; and also for that the tenth part 
of the com and grain growing, afising, happening, and 
increasing within the said parish, and the bounds, limits, and 
titheable places thereof, yearly during all that time |iath been 
severed and divided out from the'other nine parts thereof, in 
. kind, upon the lands where such com and grain grew, to the 
use of, and been had, received, and taken by the rec^r or 
proprietor of' the rectory of the parish-church aforesaid, his 
farmer or deputy; and on that occasion, from time whereof 
the memory of man is not to the contrary, hath and have 
been acquitted and discharged of and from the pa;^ent of any 
tithes as well of the said trees as of the branches of the said 
trees growing, cut down, cropt, lopt, or topt within the said 
parish, and the bounds, limits, and titheable plaves thereof, 
and ffj^lied to the uses for that purpose above specifitid: 
which said tithe of the §ai(k com and grain, in the matineif fiir 
that puqmse above described, so defended, kepfSale, and pre¬ 
served for the rector or proprietor of the reCTory oTIthe’Baid 
parish-church, or his said farmer or deputy, has-been evdy 
year, during all the time aforesaid, accepted, received, add had 
in full contentment, payment, and satisfaction^ and^in the 
stead and place of all tithes di^tlic^remises infform ^oresaid, 
cut down, cropt, lopt, or topt, Aid-applied to Bnd used abdut 
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the several purposes above mentioned. And whereas alsO} in 
the several and respective years of our Lo^ one thousand abc 
hundred and sixly-two, aftid one^thousand six bundre4 and 
sixty-three, eigh^* cart-loads, |ind iio l^re, of firth or wood, 
being ^duot^ under the g^pwth of tweoty-one years, 
grewii^g ^thi^ the |aid ^parish, and the bounds, limits, and 
tithe^le, places thereof,* had been cut down by him the sgid 
Henr^, ^d j^a(f been applied to and used, without any sale or 
o^ljier'prQ^raade therco^%bout the erecting and repairing of* 
bedg^ oeing in decay, inclosing 100 acres of arable land 
thwetQforb sown in those several years with grain, Jthat is to 
s^, jvJ&eat, rye, barley, peas, beans, and oats, within the said 
parish, and the bounds, limits, and tidieable places theseoi^ ‘ 
for the s^ety of the corn and ^ain there growing in those 
years^^ccording to the said custom, and mot otherwise dis^ 
posed of. And whereas by a statute in the parliament of 
JSdwafdVI. late king of England y at We^tmimter, in the county 
of I^i^dlesex, in the second year of his reign, (amongst other 
things,5 it is enacted and established, that i)o person should be 
su^, or otherwise compelled to render, give, or pay any tidies 
foi; any manors, lands, tenements, or hereditaments, which 
by the laws and statutes of this kingdom, pr by any privileges 
or prescriptions, were not chargeable with the payment of any 
such tithes, or which had been discharged by any composition 
real as by the said act (amongst other things) more fully 
appears. Nevertheless the said Willtam Collins„ proprietor of 
the rectory of the parish church of Cothamptoj^ aforesaid, as 
he asserts, not being ignorant of the premises, but contriving, 
contrary to the due form of the law of the land of this king¬ 
dom of Er^^ndy and contrary to the form and effect of ^e 
said statute, and the custom and pi ascription aforesaid, 
tu^justly to vex, oppress, and aggrieve the said Henry 
Croudfifr, |nd also to disinherit our sovereign lord the king 
and hia royal crown, and to draw the conusance of,a plea 
which belongeth to our said soveseign lord the king and his 
royal crown, land not to the court-cliristian, to another exa- 
mmaUon*in the court-christian, drew the said Heniy into the 
Gouii^hpsUan before the worshipful and excellent Giles Sweit 
knight, dttetor of laws, lawful of&ciak of the court of arclies 
fpr and coijp^ning the subtraction of the tithes of the said 
wpod bv him the said aforesaid in the said years 

cut doi^, applied, and employed, and by the said Henry, in 
th« sai(| years supposed to be subtracted and nut paid to the 
VoL. I. P 
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1 Ciroucher versus Colons. 

Crouchbr told William^ aiid for nonfpaydient of tke treble value of thd 
CoLtiKs wood in those years, contrary to the said 

1 ' 1 custom and prescription*, imd the law of this realm of 'Eng-^ . 

land i and the said WiUiam op that occa^qn unjustly com*' 
pelled him the said appear in the;^aid cpurt-chrisdan 

before the said spiritual judge, and to make m)|wer to the said 
William of and upon the premises. And altliQugh |^he said 
WiUiam had and received in tliose years the tith^a of the said 
corn and giuin in kind, growing, cUt down, reaped,^ find taken 
within the said parish in those years in and upon the said 100 
acres of arable land to his own use and behooti ^which. could 
not have been had or taken in those .years withoiA the labour 
and industry of the said Henry, so as aforesaid exercising 
agriculture in the said parish, in full and entire confentment, 
payment, satisfaction, and discharge, and in the name and stead 
of all tithes of firth growing, cut down, cropt, lopt, or topt 
' in the said years within the said parish, and the bounds, 
limits, and tithenble places thereof, and applied to and used 
about the purposes in manner and form above specified, 
f 140 ] according to the said custom; and although the saidin 
the said court-christian before the said spiritual judge, did 
often plead and allege the said matter in his discharge in the 
premises there, and offer to prove the same by incontrovert¬ 
ible evidence, yet the said spiritual judge did altogetiier refuse 
to admit the said plea and allegation; and the said WiUiam 
doth \Vith alb his might endeavour and daily contrive to pro- 
' cure him the4 said Hennj to be condemned in the said pre¬ 
mises in the said court-christian, and by a definitive sentence 
of the said court-christian to compel him to pay the said 
tithes by the said William in manner aforesaiti demanded, in 
contempt of our said sovereign lord the king; and although 
the writ of our said lord the now king of prohibition in this 
behalf to the contrary thereof, on the tenth day^f J[une, in 
the iimeteenth year of the reign of our said lord the now king, 
at Cot^iamyton aforesaid, in the sai<l county of Sputhamjdon, 

■ was directed and delivered to the said spiritual-^udge, yet the 
said William Collins, after his said majesty’s prohibition to the 
contrary thereof first directed and delivered in form afor^id, 
to wit, on the said twentieth day of June, in the'nineteenth 

^ear aforesaid, at tlie said" parish (2) of Corhampton, in the 

■ 

(2) It does not seem necessary to lay in the'suit afie^ lie was servwd with a 
venue where the defendant proceeded wAt of prohibition, this being an dm- 
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said coun^ of iSW^<z;rtj9^c>n,'proceeded further in prosecuting 
the said plea against the said Henfy, nolf<iMithstanding his said 
majesty’s writ of prohibition fir^ ilil^cted aftd delivered (3) to 
him to the contrary, in corttteinpt of our sovereign lord the 
king, and to the damage, preju^e, impoverishment, and 
manifest grievance, of the said Henry, and against the form 
and effect of the said custom and statute. Wherefore the 



said Henry, who sues. See. as aforesaid, snith that he is injured, 
and hath sustained damage "to the value of forty pounds; and 
therefore, ns well for our sovereign lord the kiifg as for him¬ 
self, brings this suit, &c.* 

And now here at this clay, to wit, on Wednesday next after Plea and 
three weeks of St. Michael in thi§ same term, until \\hich day 
the said William had leave to imparl to the said bill, and then 
to answer, &c. before our lord the king at Westminster, come 
as well the said Henry, who as well, &c. by his said attorney, 
as the said William, by Thomas Comtrd his attorney ; and the 
said William defends the wrong and»injury when, &c. and all 
contemjit, &c. and whatever, &c. and saitlt, that ho did not 
prosecute the said Hcmy Cromher* who sues as well, &c. in 
the said coiirt-christian,* contrary to the royal prohibition to 


material allegation. The court takes 
notice of the practice of the* inferior 
court to desist from any further ffrose- 
cution of the suit, after an application 
has been made for a prohibition. In¬ 
deed the court will take care there shall 
be no further proceedings, by attaching 
the judge of the inferior court for his 
contempt in going on. It is true, that 
in Brogan v. Aungar, Sir T. llaym. 
.387. Sir T. Jones, 128. I Vent. 348. 
3.50. which was a writ of error from 
K. B. in Ireland in prohibition, where 
there had been a judgment by default, 
a writ of inquiry executed, and 100^. 
damages given, the judgment was re¬ 
versed for want of such a venue. But 
there the point was tried, and the plain¬ 
tiff recovered large damages against the 
defendant for proceeding ip the tjfits 
and therefore it was as necessary to lay 
a venue for the trial of that as of cvejy 
other m:lterial allegation, in a declara¬ 


tion. And Sir T. Raymond takes this 
didercncc; that where real damages 
are given therfi must be a venue; but 
where nominal dam*ages only are to be 
recovered,athc want of a venue docs 
not hurt. 

(3) The want of this w'ord is imma¬ 
terial ; for where upon a demurrer to 
the declaration an exception was taken, 
because it set forth that the defendant 
sued in the spiritual court post regiani 
prohibitionem ei prim inde in contrarinm 
direct', but did not say deliberat', and 
^that no cause of action appeared, inas¬ 
much as it was not alleged, that-the 
prohibition was delivered; the court 
overruled the exception,' saying, that 
when^ou proceed for damages, then a 
delivery must be alleged, and a venue 
laid; but it is otherwise when you only 
try whether a prohibition ought to 
issbe or not. 11 Mod. 263. Bishop v 
Basic. 

P 2 
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Croucher versus Collins. 


Crovcher him for that purpose directed 5 as the said Henry, who as well, 
Collins declaf]ation doth above suppose; and of this 

1 ^ ' j he puts himself upon the cdhntry, and the said Henry Croucher 

thereof, likewise, &c. (4): but 1ft order'to have a consult¬ 
ation (5) in this behalf, th#;;said William Collins says, that the 
said declaration in manner and form aforesaid made and 
declared, and the matter in the same contained, ore not suffi¬ 
cient in law to bar him the said William Collins from having 
the said tithes demanded against the said Henry Croucher in 
the said court^christian; and that he has no necessity, nor is 
he bound by the law of the land, in arty manner to answer the 
said declaration in manner and form aforesaid made and 
declaredand this he is ready to verily : wherefore, for want 
of a sufficient declaration of the said Henry Croucher, who as 
well, &c. in this behalf, the said William prays judgment, and 
his majesty’s writ of coVisultation to be granted to him in this 
behalf, &c. Joinder in demurrer, &c. 


(4) As this is but a supposed, con¬ 
tempt, it is not necessary that any ver¬ 
dict should be taken upon this issue. 
It is like the not finding of vi et qmiis 
in an action of trespass, which is held to 
be immaterial. 1 Str. 482. Stratford v. 
Neale. S.C. 8Mod. 1. vid. ante, 81. 
La'ute V. King, fc] 

(5) So called, because -upon con¬ 
sultation had, the judges find the pro¬ 
hibition to be ill founded; and there¬ 
fore by this writ they return the cause 
to its original jurisdiction, to be there 
determined, if there be either a ver¬ 
dict for the plaintiff, or if, upon de- 

[c] Where the defendant' pleaded 
nothing to the merij|, but only that he 
did not proceed ; the court ordered him, 
to pay the' plaintiff’s costs. Barnes’s 
notes, 148. 

14] See stat. SO Edw. 3. c. 4. But 
where the consultation was granted for 
wi^of proof undec 2 & 3 Edw. ^ c. 13. 
fu14. e seeoad prohibition was granted. 

463. Poole v. Gardner. Cro. 
Car. ’SOS. Stroud v. Hoskins, cited by 
hoed EUenborovgh C. J. in 15 East, 574. 


murrer, the court shall be of opinion 
fcliat there is a sufficient ground for a 
prohibition, „then judgment shall be 
given for the plaintiff, and the defendant 
and inferior court shall be prohibited 
from proceeding any further. On the 
other hand, if the verdict be for the 
defendant, or the court shall, upon 
demurrer, he of opinion that there is 
no ground for a prohibition, then a 
writ of consultation shall be awarded. 
And where a consultation is awarded 
on the merits, there shall never be an¬ 
other prohibition upon the same sug¬ 
gestion. [d] 

trash V. French. If a modus be not 
proved as laid by the plaintiff in a suit 
in prohibition, there must be a verdict 
for the defendant: but if any modus be 
found, although different from that laid, 
the court will refuse a consultation. 
1T. R. 427. Brock v. Richardson. . Cro. 
Eliz. 819. Beal v. Web. 1 Vent. 32. 
Anpn. see Dyer, 170 b. pi. 5. 

Pelles V. Saunderson, Hob.^ 192. Ber- 
ry'o case. Ibid. 300. Slade Drake. 
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Croucher verstis Collins. 


Case 22. 


'PROHIBITION. — The plaintiff declared,, that from 
time whereof, &c. there had |j^en a rectory impropriate, 
and a vicar, within the parish of Corhamj}ion, in tlic county of 
Southampton ; and that from time whereof, See. there had been 
a great quantity of arable land, amounting to 400 acres and 
more, within the same parish, and that husbandry had been 
much used there, and the greater part of the kuid there had 
been sown with grain in every year; and that the corn there 
growing could not be preserved without fencing the lands 
where it grows ; and that the tithes of corn so fenced had 
been always paid to the impropriator of the rectory of the 
same parish. And the plaintifi' further shewed, that within 
the parish there is a custom for 'underw'ood, that if any per¬ 
son cut his underwood, and use the same for fencing the 
corn, the tithes whereof arc paid tp the rector, and not sold 
or otherwise disposed of, whereby the tithq^ are preserved, in 
that case the underwood so used •had been discharged from 
payment of tithes to thc,said rector. And the plaintifi' further 
said, that he himself cut down wood withyi the same parish ; 
and that all such wood without any sale, or any other profit 
made thereof, w'as used and applied in and towards the making 
and re))airing of hedges inclosing 100 acres of arable land 
sown with corn, for the preservation of the corp there«grow- 
jng, and was not otherwise disposed of. Yet tlip said defend¬ 
ant, being impropriator of the said rectory of Corhampton, 
had sued the plaintifi' in the spiritual court for the titiies of 
the wood so by the plaintiff cut and used in and towards 
the fencing of the corn whereof the defendant had the tithes, 
and endeavoured to condemn the plaintifi’ there to pay the 
treble value of the tithe of the .said wood so used. And 
although the plaintiff had delivered unto the defendant a 
torit of prohibition to stay the suit, in the spiritual court, yet 


StC* 3 ICeb. 

SI9. and Gwil- 
lim, 157G. A 
custom that un¬ 
derwood cut and 
used lor fencing 
of com in gene¬ 
ral whereof 
tithcis are pay¬ 
able, and not 
sold or other¬ 
wise disposed of, 
should be dis¬ 
charged from 
payment of 
tithes, is void 
and unreason¬ 
able : secus, if 
it was used for 
fencing the 
party’s own 
corn, [c] 
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[e] And so in Gwill. 562. Anon, 
But the contrary was ruled in Gwillim, 
608. Smith v. WiUiams. It must, how¬ 
ever, be observed, that no custom iVas 
there laid. See also G will. 671 • Thpmp- 
son V. mlt, where a custom was laid 
and held good. And upon the whple, 


the law seems to be, that wood used 
on the premises for repairs of hus- 
.bandry buildings, for fuel, for fencing, 
or indeed, for any husbandry purposes, 
whereby the tithes in general are in¬ 
creased, may be exempt from tithe by 
custom^ but are not so of common right* 

h p 3 
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Croucher vs^rsus Collins. 


CaouciiER 

V. 

Collins. 

V„ * 


* fVo. Eliz. 
499. 


+ Moor, 683. 
( 1 ). 

J c. 55. p. 299. 
§ Cro. Eliz. 
7.16'. Austin V. 
Pigot. * 
y 501. Moor 
V. llullock. 

^ Cro. Eli*. 599. 
Moor, 483. 

** 4 Rep. 45. 


he proceeded afterwards, notwithstanding the said writ, in con¬ 
tempt of the king and to the damage of the plaintiff &c. 

The defendant, as to the contempt in suing in the spiritual 
court after the writ of prohibition delivered to him, pleaded 
not guilty; but for having n conmUaiion he demurred to the 
declaration. 

And it was argued by Jones tor the defendant, that the 
custom was void and unreasonable, because it is not said that 
the com, which was inclosed witlr the wood cut by the plain- 
tilF, voas his o\m corn. And it would be unreasonable that the 
rector should" not have tithes of the wood, if it were used for 
the inclosure of other than his own corn; for in that case, 
one who has 300 acres or more of i^ood may cut it down anti 
give it all to whom he pleases to inclose their corn, and by 
that means the rector would be defrauded of his tithes of 
wood, which woultl be a great prejudice to the rector; and 
therefore he concluded that the prescription was void and 
unreasonable. 

And for the plaintiff ft was argued, that this prescription 
was good enough*, for in East and Hardings case * it is said, 
that if one cut wood for fencing his own corn, he shall not 
pay tithes for it: and so it is said in the parson of MildcnhalPs 
case, f And the'Doctor and Student, in the last chapter, $ 
says, that a county may prescribe in a non decimando for a 
thing certain, if the parson h'alh other sufticient mainte¬ 
nance. (2) And in 4^ Eliz. ^ and Cro. Jac., || a prescription 
that the pai*i>on had such laud in lieu of tithes is adjudged a 
good modus ? and Piggot and Herne’s case, If cited in the 
Bishop qf Winchester's case, ** the lord of a manor paid to 
the parson 6/. a year, and for it had the tenth part of tlie 


(1) And herewith agree, 1 Roll. Abr. against which the custom hath not pre- 

644. (Z), pi. 2. Moor, 917. Lane’s vailed; but for things which are tithe- 
ense, 2 Inst. 652. ;• and see also Cro. able de jure a county or hundred cannot 
Car. 113. Norton v.Permer. prescribe in noh decimando, any more 

(2) But there is tKis distinction, that, than a particular person. 2 Salk. 655, 
in things titheable by custom only, and 656. Hick v. Woodson. 1 Ld. Rayni. 
not dr a county or hundred may 137. Carth. 392. S.C. 3 Burn’s Eccl. 
prescribe i» non decimando generally, Law. 437. 4th edit, [y] 

for it is but insisting upon the old right, 

[y] No prescription in non deci- ral ^adjoiniijg parishes is bad. 3 Anst. 
mando is good, except for a known se- 702. Nagle v. Edwards^ '' 

.paralc district: a prescription for seve- 





Hil. 19 Sc 30 Car. IL Hegis. . 

corn: this is a good prescription. (3) All which cases prove, 
that if the parson has a recompence, it is immaterial whether 
the party who derives the benefit by the non decimandoy pays 
towards it or not. And in the case at bar, it was all one to 
the rector whether the corn was the plaintifi''s own corn, or 
any other person’s, so long as he had the tithes of it; for the 
rector hath no loss by it. Then the plaintiff has no more, 
but rather less benefit by giving his wood to his neighbours 
to inclose their corn, than if he had inclosed his own corn 
therewith. But if he had sold the wood, or made any benefit 
thereof^ it would be reasonable that he should jsay tithes of it; 
but it is expressly averred to the contrary. And so the 
plaintiff has not any behefit, nor the defendant any loss from 
the giving of the wood to inclose the corn of.which the 
defendant has the tithes. And if the plaintiff had used the 
wood towards repairing the fences of his own corn, it is clear 
that it would have been a good prescription. And this case 
does not differ in effect from it; for the defendant has the 
same benefit us he would have hitd if the corn had been the 
plnintiff''s own corn: wherefore it was j^tayed that the pro¬ 
hibition should stand. , 

But the whole cour^ without any regard thereto, adjudged 
the prescription bad, and that the plaintiff could not give his 
wood to any other person to inclose corn without paying tithes 
for it. And it was so adjudged, and a consultation awarded : 
Qtiod nota. —• Wylde serjeant* and Saunders of counsel with 
the plaintiff. 

Note, that Wylde told me afterwards that* it was a case 
which deserved greater consideration than the court gave it: 
and that he did not think the court would have given judg¬ 
ment so suddenly. • 

(3) See also Cro. Eliz. 763. Pigot v. Sympson, S. P. 
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Case 23. 


Wade verstis Bache. 


Declaration in 
debt. 


HU. 19 & 20 C^r. II. Reg. Rol. 401. 

Same precedent. J/tadferer,! T]fcE it remembered, that heretofore, to wit, in the 
a^Mod. Ent. to wit. Jj Tnn{ty last past, before our 

lord the king at We^stminster, came John Wade by John Stone 
his attorney, and brought here into the court of our said lord 
the king, then there, his certain bill against Simon Bache, 
otherwise called Simon Bache,of Sucicley, in the county of 
Worcester, gejit. in the custody of the marshal, &c. of a pica 
of debt; and,there are pledges of prosecution, to wit, John 
Doe and Bichard Boe; which said bill follows in these words, 
to wit; Middlesex, to wit, John Wade complains of Simon 
Bache, otherwise called Simon Bache of Stecldcy, in the county 
of Wfjrcester, gent, being in the custody of the marshal of the 
marshalsea of our lord the king, before the king himself, of 
a plea that he render to him 300/. of lawful money o&Efig- 
land, >vhi^ he owes to, and unjustly detains from him; 
for this, to wit, that whereas the said Simon, on the 26th day 
lof January, 16.53, at the parish of St, Clement Danes, in the 
said county of Middlesex, by his certmn writing obligatory, 
sealed with the seal of him the said Simon, and to the court 
of our said lord the king now here shewn, the date whereof 
is the day and year afbres&id, acknowledged himself to be 
held and firmly bound to tb3 said*JbAn Wade in the said 
300/. to be paid to him the said John Wade when he| should 
be thereunto requirec^ vyet* the said Simon Bache (although 


Profert in 
curia. 
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often required) has not yet paid the said 300/. to the said Wade w. 
John Wade, but to pay tlie same to him has hitherto altoge- ache. 
ther refused, and still refuses, to the damage of the said John 
of 30/. And therefore he brings suit, &c. 

And now here at this day, to wit, on Thursday next after 
the octave of St, Hilary in this same term, to which day the 
said Simon had leave tq imparl to the said bill, and then to 
answer, &c. before our lord the king at Westminster^ come as 
well the said John Wade by his said attorney, as the said 
Simon by Hugh Gamlin his attorney; and the said Simon de> 
fends the wrong and iiijury when, &c. and craves oyer of the 
said writing obligatory, and it is read to him, &c.; he likewise 
craves oyer of tlie condition of the said writing obligatory, 
and it is read to him in these words, ss. ** The condition of Oyer of the 
“ this obligation is such, that if the above bounden Simon 
** Bache, or his heirs, do and shal^ at the next court to be 
** holden for or within the manor of Wimbledon, in the county 
“ of Surrey, sufficiently and in due form of law surrender into 
the hands of the lord of the said manor, for the use and be- 
** hoof of tlie above named John J^ade, ffis heirs and assigns, 

** all that his bopyhold messuage or tenement, with the appur- 
** tenances, situate and being in Mortlake, in the said county 
“ of Surrey, parcel of the manor of Wimbledon aforesaid, witli 
** all and singular the yards, gardens, backsides, ways, ease- 
** ments, profits, commodities, and appurtenances whatsoever 
** thereunto belonging or appertaining; and do also then and * 

“ there cause and procure the said John Wade'to be duly and 
lawfully admitted tenant of the same premises so to be sur- 
** rendered according to the custom of the said manor: and 
** also if the said John Wade, his heirs and assigns, shall and 
** do at all times from and after the making of the surrender, 

“ lawfully, peaceably, and quietly have, hold, and enjoy the 
** said messuage or tenement, and premises, with the appurte- 
** nances, without any let, suit, trouble, or ihterruption of the 
** said Simon Bache, and Lancelot Symons, esquire, laCe one of 
** the customary tenants of the stud* manor, or either of them, 

** their or either of their heirs, executors, administrators, or 
** assigns, or any of diem, or of any other person or persons 
** whatsoever, lawfully claiming, or which shall or may law- 
** fully claim any estate, right, .title, or interest of, in, to, or 
“ out of the said premises, oj any part thereof, by, from, or 
** un^lr the said Simon Bache or Lancelot Symons, or either of 
the^m, their or either of tlieii; heirsj executors, administra> 



ii^a 


Wade t^ersus Bache. 


Wade v. 
Bache. 


l>lm. 
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That tlie de¬ 
fendant, at tlie 
next court after 
making the said 
Mind, surren¬ 
dered into tlic 
hands of the 
lord of the ma¬ 
nor tile copy- 
hold lands to 
the use of the 
plaintiH*. 


That the plain¬ 
tiff, after mak¬ 
ing the surren¬ 
der, pcaccalily 
enjoyed the 
lands, &c. with¬ 
out interrup¬ 
tion, according 
to the condition 
of the bond. 


Replication, 
'lliat the mes¬ 
suage, &c. was 
copyhold, &c., 


** torS) or assignS) or any of theni) then this obligation to be 
** void and of none eifectf or else to abide in full ibree and 
** virtue.” Which being read and heard, the said Simon 
says, that the said John ought not to iiave or maintain his stud 
action thereof against him; because he says that the next 
court for the manor of Wimhledon^ after making the said 
writing obligatory, was held within.the said manor on the 
fourth day of Aprils in the year of our Lord one thousand six 
hundred and fifty-four; at which day he the said Simott in 
the said court surrendered into the hands of John Lambertt esc], 
being then the lord of the said manor of Wimbledon^ the mes¬ 
suage aforesaid mentioned in the said condition, with all the 
gardens, backsides, ways, easements, profits, and cpmniodi- 
tics whatsoever belonging to the said messuage, to the use 
and behoof of the said John Wade^ his heirs, and assigns; to 
which said John the said lord of tlie manor, at the same court, 
by Ills steward, granted the said tenements with the appurte¬ 
nances, to have and to hold to the s.aid John^ his heirs, and 
assigns, at the will of the lord, according to the custom of 
the said manor; and he tjie said John was in the said court 
admitted sole tenant of the said tenements so surrendered as 
aforesaid, according to the custom of the said manor; and 
that he tlie said John, from the time of making the said sur¬ 
render, lawfully, peaceably, and quietly had, held, and en¬ 
joyed the said tenements, with the appurtenances, without 
any injpediment, si.it, or interruption of the said Simon Bache 
and Ijancelot Sj/mons, named in the said condition, or of either 
of them, or of either of their heirs, executors, administrators, 
or assigns, or of any other person or persons lawfully claim¬ 
ing, or who could lawfully claim any estate, right, tide, or 
interest ot^ in, or from the said premises, or any part thereof^ 
by, from, or under the said Simoii and Laticelof., or either of 
them, or either of their heirs, executors, administrators, or 
assign's, according to the form and eftect of the said condi¬ 
tion ; and this he is ready to verify: wherefore he prays judg- 
'meiit if the said Johti Puglit to have or mmntaiii his said 
action thereof against him, &c. 

And the said John Wade says, that he, by any thing by the 
said Simon above in pleading alleged, ought not to be barred 
from having his said action thereof against him the said Simon ; 
because he says, that the sal*! messuage, mentioned in the 
said condidon, now is, and from time whereof the memory of 
man is not to the contrary, hatli been,'parcel of ti,\e said 
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manor of Wmbledon, and demised and demisable by copy of Wade v. 
the court-rolls of the said manor, by the lord of the said ^ Bachb. ^ 
manor, or by his steward for the time being, to any person or 
persons whatsoever willing to take the same in fee-simple, or 
lor term of life or years, at the will of the lord, according to 
the custom of the said manor. And the said John further . 
says, that long before .the making of the said writing obliga¬ 
tory, Sir Edward Cecily knight, was seised of the said manor, C 1 '*'7 3 
with the appurtenances, whereof^ &c. in his demesne as of 
lee; and being so seised thereof, he the said Edward Cecily 
afterwards, and before the making of the sai^ writing obliga¬ 
tory, to wit, at a court-baron of the said manor held at Put- tlwt on tiie 
neyt within the said manor, on the 8th day of Aprils in the ,7/,* 
twenty-second year of the reign of the late lord*Ja/«M, then year of 
king of England^ &c. before William LanghomCf gentleman, granted, &c, die 

then steward of the said manor, by .copy of the court-rolls of •fnd»to Pa- 

' a/ • i w tii^ncc llusscv 

the said manor, granted the said messuage, with the appurte- f„r life, remain- 

nances, to one Patience Hussey for tlie term of her life, and 

the remainder (1) thereof, after the decease of the said Patience^ 

to the said Lancelot Symons^ and ,his hei/s for ever: by virtue 

of which said grant she the said Patience entered (2) into the 

said messuage, with tfie appurtenances, and was seised thereof 

in her demesne, as of freehold, for the term of her life, at the 

will of the lord, according to the custom of the said manor, 

the remainder thereof belonging to the said Lancelot anil his 

heirs; and the said Patience beiiii; so seised thereof, and the‘tiwt Lancelot 

remainder thereof belonging to the said Lancelot and his heirs 

in manner aforesaid, he the sail! Lancelot afterwards, (that is 

to say) at a court-baron of the right honourable Hemy earl 

of Holland^ Sir Richard Winter^ knt. and Sir Richard Wynne, 

knight and baronet, then lords of the said manor, held at 

Mortlake, within the said manor, on the twenty-seventh day 

of August, in the seventeenth y^ar of the reign of his present 

majesty Charles the Second, king of Fjnglaild, &c. before Ed- 


(1) It is stated in this replication, 
that the copyholds of this manor were 
grantable in Jee, In‘which case it has 
been held, that the custom will also 
warrant a grant to one for life, remain, 
der in fee, as is done in this case; or 
remainder in* tail, remainder Jin fee; 
.Co. Lftt. 52. b. . Post, 348. not£ (8); 
althoagh there should bc.a custoiq, that 


it shall be granted sohmmodo ea capienti 
extra manus domini s for« custom which 
restrains a fee from being limited by 
way of remainder, is void. CVo. Eliz. 
373. Stanton v. Barnes. 

(2) It is a necessary averment tliat 
the copyholder entered into the copy- 
hold premises by virtue of the grant, 
though it is not traversable. 



Wade versus Baclie. 


0,7 a 

Wadk V. 
Bachb. 



sumiidered to 
th« use of Pa* 
tience Hussey 
for life. 

Remainder to . 
Lancelot Sy¬ 
mons and Jane 
his wife, re¬ 
mainder to 
Lancelot Sy¬ 
mons in fee* 


Lancelot and 
Jane were ad¬ 
mitted tenants, 
&c. 


Ijancelot Sy¬ 
mons and Pa¬ 
tience Hussey 
afterwards 
died. 

C 148 3 


•soard Matthews then steward of the court of the said manor, 
came and surrendered into the hands of the lords of the said 
manor his said remainder (3) of and in the said messuage, with 
the appurtenances, (among other things,) to the use and behoof 
of Patience Hussey^ for and during the term of her natural 
life ; -And after her decease, to the use and behoof of the said 
Lancelot Symons and Jane then his wjfe, for and during the 
term of their natural lives, and of the longer liver of them; 
and after their decease, to the use and behoof of the heirs and 
as^gns of the said Lancelot for ever; which said Lancelot and 
JanCf then personally present in the same court, prayed that 
they might be admitted (4) to their remainder aforesaid of 
and in the said messuage, with the appurtenances, according 
to the form-and eftect of the said surrender: to whom the said 
lords of the said manor, by their said stewani, by copy of the 
court-rolls of the said m^nor, granted seisin thereof, to have 
and to ho\d to the said Lancelot and Jancj and the heirs of the 
said Lancelot for ever, at the will of the lords, according to 
the custom of the said manor, according to the form and effect 
of the said surrender. An^l the said John further Says, that 
the said Lancelot and Patience Hussey afterwards, and before 
the making of the said writing obligatory, to wit, on the first 
day of Marchf in the year of our Lord one thousand six hun¬ 
dred and fifty-two, at the parish aforesaid, in the county afore¬ 
said, died, iind each of them died. And the said John Wade 
further says, that after the making of the said writing obliga¬ 
tory, and also after the surrender of the said messuage in form 
aforesaid made by the said Simon Bache to the said John Wade, 
to wit, on the 15th day of Februaiy, in the 19th year of the 
reign of our lord Charles the Second, now king of England, 


(3) It is here admitted, agreeable to 
what had been decided before, tliat 
where there is tenant .for life of a copy- 
hold estate, remainder, over to another 
in fee, or other estate, he in remainder 
may surrender his estate, if there be no 
custom to the contrary ; for tlie estate of 
tenant 'for life, and him in the re¬ 
mainder, is but one estate, and the ad¬ 


mittance of the particular tenant is the 
admittance of him in the remainder. 
4 Leon. 9. ph 38. Butler and Light- 
foot's case, [a] 

(4) Hence it appears that he in the 
remainder may accordingly be admitted 
to it by himself. S. P. 1 Lutw. 758. 
Norton v. Ladd, 


[g] .Cro. Eliz. 504. Gyppen v. Bun- remainder-man unless there be a special 
neyi- 1 Burr. 212. The Earl (f Bath v. custom to that effect. Co. Rc^. 23 a. 
Abney, and no fine is payable by the Broti^n's case. 
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she the said Jane Symons, claiming her right and tide to the Wade v, 
said messuages, with the appurtenances, for the term of her ^ ache. ^ 
life, under the said Lancelot Symons, by virtue of the said sur- jane entered 

render in form aforesud made by the said Lancelot, entered 
. ... .11 1 *“*• 
into the said messuage, with the appurtenances, upon the pos¬ 
session of him the said John Wade thereof^ and expelled and 
amoved the said John Wade from his possession thereof, and 
was and still is seised thereof in her demesne as of freehold, 
for the term of her life, at the will of the lord, according to 
the custom of the said manor; and this the said John Wade is 
ready to verify; wherefore he prays judgment, and his said 
debt, together with his. damages on occasion of the detaining 
of the said debt, to be adjudged to him, &c.—Demurrer in the Special de. 
usual form; and then as follows: And for causes of demurrer 
in law on the said plea, he the said Simon, according to the 
form of the statute in such case made and provided, shews to Cuuas. 
the court here the causes following; that is to say, for that it 
docs not appear, either by the declaration or replication of the 
said John, that the said Jane had ever a good and lawful title 
to the lands i^nd tenements menthoned in the condition of the 
said writing obligatory; and for that the said replication is 
not sufficient, inasmuch as the said Jol^i has neither denied 
nor destroyed the title of the said Simon Bache. —Joinder in 
demurrer, — But because* the court of our said lord the king f 1^9 3 
here is not yet advised of giving their judgment of and upon Contlnuanc*. 
the premises, a day thereof is given to the said parties before 
our lord the king at Westminster, until Saturday next after fif¬ 
teen days of Easter next following, to hear their judgment of 
and upon the premises, because the court of our said lord the 
king here is thereof not yet, &c. At which day, before our 
lord the king at Westminster, comes as well the said John 
Wade by his said attorney, os the said Simon Bache by his said 
attorney; whereupon all and singular the premises being seen, 
and by the court of our said lord the king here n}ore fully 
understood, and mature delibeiation thereupon bod, for that 
it appears to the court of our lord the king here that the said 
plea by him the said John Wade in manner and form aforesaid 
above in replying pleaded, and the matter in the same con¬ 
tained, are good and sufficient in law for the said John Wade 
to have his said action in forn! aforesaid maintained against 
him t||te said Simon, &£. Therefore it is considered that the Jad|^eiii^r 
said ^hn Wade do recover gainst the said Sinwn Bache his *** P*^®**^ 
said 6ebt, and 4/. for his damages which he has sustained as 



Waile •verstt$ Baclie. 


14.!> 

Wad* V. well on occasion of the said debt, as for his costs and charges' 
Bach*. jjjju about his suit in that behalf expended, adjudged to 
the said John by the court of our said lord the king now here, 
with his assent. And the said Simon Bache in mercy, See. 


Case 2S. 


Wade versus Bache. 


.S.C. 1 Sid. 

360. 3 Keb. 
341. cited Gilb. 
Ten. 249. 

1 Ld. Raym. 
636. ' Fisher r. 
Wigg. Ifa 
eojtyhoUUr in 
reversion or 
remainder ex¬ 
pectant on an 
estate for life 
surrenders to 
the use of the 
tenant for fais 
life, and after¬ 
wards to the 
use of himself 
and wife for 
their lives, &c. 
this enures to 
the husband and 
wift by way of 
a present estate, 
and not as a 
remainder. (1) 

• ISO ] 


T\EBT upoi^ an obligation bearing date 26th January 
1653. The defendant prayed oyer of the condition, 
which is, tliat if the defendant at the next court of the manor 
of Wimbledon, in the county of Surrey, surrender to the use of 
the plaintiff and his heirs a copyhold messuage, with the ap¬ 
purtenances, ill Mortlake in the said county, parcel of the 
said manor, and procure the said plaintiff to be admitted tenant 
thereof, according to the custom of the manor; and also, if 
the said plaintiff shall and may have and enjoy the said mes¬ 
suage without any let, suit, or interruption of the defendant, 
and of one JLancelot Symons, esquire, or either of * them, or 
any other person claiming any estate, right, title, or interest 
under them, or either of them, then, &c. And upon oyer, 
the defendant pleadecJ, that he did surrender at the next court, 
and did procure the plaintiff to be admitted, and that the 
plaindff has quietly enjoyed the. said messuage without inter¬ 
ruption,. &c. The plaintiff replied, that the said messuage is, 
and from time whereof, &c. was parcel of the manor, and de¬ 
mised and demisable by copy of court-roll, in fee, for life or 
years, at the will of the lord, according to the custom; and 
that before the making of the obligation Sir Edward Cecil was 
seised in fee of the manor whereof, &c.; and at a court of the 
manor holden on the 8th day of April, in the 22d of king 
James the First, granted that, messuage by copy of court-roll 
to one Patience Hussey for her life, the remainder to the said 
Lancelot Symons in fee, whereby the said Patience entered 
and was seised for life, the remainder to the said Lancelot 
Symons in fee. And that afterwards, and before the making 


(1) For it would be void at common jit is a present vested interest in the 
law as a remainder, inasmuch as the husband and wife to take effect in pos- 
limitation for the life of the tenant for session after thp death of the copyholder 
lifq it void, and consequently there- for life. See 1 Ld. Raym.626. '<lBac. 
madder would also be void; yet being Abr. 478. - 

in the nature of a limitation of an use, . ^ ... 




Pasch. ^ Car. 11. R^ia. 


of the obligation, to wit, at a court of the manor holden on Wadb «. 
the 7th of August^ in Ae 17th year of the reign of king , B^^***‘ 
Charles tiie First, the said Lancelot surrendered his remainder 
in the said messuage to the use of the said Patience for her 
life, and after her decease to the use of the said Lamehtf and 
Jane Sj/moiis then his wife, for their lives, and the life of the 
longer liver of them, and after their decease, to the use of the 
heirs and assigns of.^the said Lancelot; and that the said 
Lancelot and Jane w'ere admitted accordingly; and that the 
said Lancelot Sj/mons and Patience afterwards died. And the 
plaintiff further said, that after the making of the obligation, 
and after the surrender made by the said defendant, to wit, 
on the 15th oZPehrtmyy in the 19th yejtr of the reign of the 
now king, the said Jane Symoris, claiming right and title to 
the said messuage, with the appurtenances, for the term of 
her life, by virtue of the surrender made by the said Lancelot 
entered upon the possession of the said plaintifij and expelled 
and amoved the said plaintiff from his possession thereof, and 
was and yet is seised thereof in her demesne as of freehold for 
the term of her life, at the will of. the lord, according to the 
custom of the* said m^nor; and this, &c.: wherefore, *&€.; 
upon which replication the defendant demurred in law speci¬ 
ally, and shewed for cause, that it did not appear by the said 
replication that the said Jajie had any title to tlie messuage in 
question. ^ 

And it was argued by Winnington for the defendant, tliat 
the surrender by Lancelot Hymons., to the use of P^atience Hussey 
for her life wtis void, because she had an estate for her life b^ 
fore, and consequently the remainders limited after this par¬ 
ticular estate, which is void in its creation, are also void; and 
therefore the surrender enured to the use of the said Lancelot 


Symons and his Iieirs, as it was before. And he said that copy- 
hold estates shall be regulated by .the rules of the common law 
as to grants, suiTenders, and estates in remainder, &c. unless 
there be a special custom to thg contrary; and for this he 
cited Cro. Eliz. 29.*, Cro. Jac. 376.t, 2 Bulst. 272. S. C. 
that a surrender of a copyhold in fee^from the time of the death 
of the surrenderor^ is void, as it would be upon a grant or feoff¬ 
ment of n freehold estate at common law: and then he said, 
that the first estate here being void, there is nothing to sup¬ 
port the remainders, and therefore they are all void: and that 
die firM estate limited by the surrender to was 

void, j/e relied upon (7M»%’s« case, 2 Rep. 51 a. where it 
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Wads v. 
Bache. 


' ' V 

lUd. 75. 

Idle V. Cook. 

S Atk. 101. 
Stone V. Stone, 
• Clampe ▼. 
Clampe. 
f Sympwn ▼. 
iwutheni. 


A mincnder of 
a copyhold is in 
the nature of a 
deed poll. 


• Downes t. 
Hopkins. 

■f* Brooks T. 
Brooks, 2 Roll. 
Abr. 67. pi. 18. 
S.C. 


t Ifilbounie 
Dashbume. 


appears that if a remainder be limited to one Ibr the term of 
the life of the tenant for life, the remainder is good for this 
sole reason, namely, because it may possibly happen that the 
tenant for life may alien in fee, and so forfeit hia> estate, 
whdreby he in foe remainder may enter for foe forfeiture^ and 
shall enjoy foe Inate during the life of foe tenant for life who 
had so forfeited (2): but fois reason: does not hold place in 
copyholds; for if tenant for life of a c^yhold commit a for¬ 
feiture of his estate, foe lord of the manor shall take advan¬ 
tage of it, and not the person who has the remainder or rever* 
sion of the copyhold, as is adjudged in Margaret Podger*s 
case, 9 Rep. 107 a. (S). And so he roncluded, that foe 6rst 
estate being void, all the remainders were also void, and Jane 
^/ntons had no title, and consequently the replication had not 
assigned any breach, wherefore he prayed judgment for foe 
defendant. 

Jones and Saunders for the plaintiff argued, that foe estate 
limited to Jane Symons was good, notwithstanding foe estate 
limited to Patience Hussey was void, and that by way of pre~ 
sent estate^ and not by way of remainder; for they said that a 
surrender is in the nature of a deed-poll more than of an in¬ 
denture, and enures by way of limitation of a use. And here 
Lancelot Symons has limited an estate to himself and hi|^wire, 
which he could not do by conveyance at common law: and 
surrenders and admittances have been oftentimes construed 
and taken contrary to the rules of conveyances at common 
law: as in Cm. Eliz. 323. *, Cro. Jac. 434. f The husband 
took copyhold lands of the lord, to whom the lord granted 
seisin habendum to the husband and wife; this is a good grant 
to foe wife, although she be named after the habendum i and 
foe wife by these words took a present estate with her hus¬ 
band, which she could not do by a conveyance at common 
law: and here ^he surrender is to be construed as an imme¬ 
diate syttlenjent upon the husband and wife: j^nd in such 
cases the law has always made a construction vi res magis 
valeat ; as in Dyer, 37^1 b. Cro. Eliz. 524., { a grant of a 
reversion, when it shall happen after the deafo of tenant for 


(2) See Fearne Cont. Rem. 151. — 
157* 3 Lev. 437. Duncomb v. Dun- 


co«^. 



So is 1 Roll. Abr. 509. (G), 
2Roll. Abr.794. pl.6. ''Sir W. 


Jones, 229. Kinge v. Loder, 3 Com. 
Dig.* 208. 3d edit. 1 Mod. 200. Keen 
v. Ki. by. 2 Mod. 33. See S Term Rep. 
173. Doe V. 
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1 ^ 


life) IB construed a good grant Of die prraent revernont not¬ 
withstanding the -^seem tp otherwise. (4) And so-it 
ought to be talEen ioMdiiiflqfl^aui^a^die intent waa**tliat^ J2oie 


and Lancelot should'>jtttV||^)j^^|PSaage'^indy Cbr.tliaif^vea 
in possession 9 §txx the.d^w of Patience thjyenint forvlifi|^as 
by an immedHte setdilbent. mk 

And of this opinionJllB* the whole coiir;^) ^d-that the estate 
of Jane was good by-way present estate, nut not by way of 
remainder. And judgment was unanimously given for the 
pUuntiif. • 


Waou «. 
Bacna. 


(4) So is Pasmer v. Protow, cited in 525. S. C. Fearne. Cent. Rem. 229, 
Ififcldfe case. 10 Rep T07. a. 1 Salk. 230. & 327. 3d edit. 

238. Badgtir v. Lloyd* 1 Lord Raym. 


Voi^I. 


0 
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Case2l-. Ecclestoii and Wife, Executors of Castle, t'ersus 

Clipsliam. 

« 4 

* Hil. 19 & 20 Car. II. Reg. Rol. 1296- 

S.C. badly «•. ^^OyENANT. — The plaintiffs declare, that by an mdent- 

tfipartite, made the 12th day of y//?;//, 17th 

S85. s. P. y^ar of the reigti of king Charles the Second, betw||l^ one 

V. Taifler of the first part, the defendant of the second p^(, and 

Jobiuon. Castle, the testator of the plaintiffs, of the third part, recittng, 

1 Show. 8- - ... ..... .te. 


158 Tliough a •**''®*^ uciwic m*; *. 1 . 01 . v»t»jr vr» —•w.. ..wy||^COining, 

cov^; be* should be declared, adjudged, or condemned by thBpmiralty 
as lawful pri/e,^or shouldjhe ordered by them to be sold at 
itJM if tlie • such rfites and prices, and upon such conditions, as in the 
lSrf*iuon said contrast appeared, it^was declared, that all th»aaid 
be^tfU, the ^ parties had an qqiial intferest in the said contract* and tnere- 
upon each of Mem respectively for himself his ixe^orf and 
UiecoTenantees. administrators^ and fot his own pioper act oi'acts for So much as 
o^r hand, if belonged to Ms own pr oper duty, but not for me^ a® or duty of the 

mtere^d covenanted and agreed to, and with tJie other and others 

the" of them respectively, and his and^tliei^ respective exectt(omi*fd- 
** ministrators, assigns, by the ifj^nippet. in marffTt^nd 



Trin. 20 Car. 11. Regis. 


154 


/(Min Jbllasoing, that is to sayi that there should be a joint Ecclbston 
stock of 6000/1 to Ije raised equally by the murties^ and depo- •• 
sited in the hands'of 6ne ^/^qH^oldsnl^*' to be disposed >. 
by the parties or anMiat all tBjl^ptize- brought by one 

brandies should be tham in nortnai^^Sn nn/HK (1) 


il) So thought man iK: 
iro or monijoim^t yet if th 


t^rt by ^em in par tn|||^ip u p^th^ 


snant with interest ia^thS subject-matter of the 
two or ^ot€Joii^t yet i^th# interest coveni^ be joint; as where A, lets 
and cause of action of the covenantees lands to B, and C. and they cov^iant 
be eeveral and not joint, the covenant jointly and severally with the lessor to 
shall be taken to be several, and each pay the rent or the like, he may bring 


of the covenantees may bring an action 
for his particular damage, rfotwithstand- 
ing the words of the covenant are 
joint. 5 Rep. 8. a. Windham's case. 
Dyer, S87. b. Wotton v. Cooke. 2 Mod. 
82. Wilkinson v. Lloyd. 3 Mod. 263. 
Tijrpjst v. Haxokey. Bull. Ni. Pri. 157.[fl] 
But where two persons covenant/oin/Zy 
and severally with another, the covc> 


an action against cither of the cove¬ 
nantors ; because they are sureties for 
each other foi* the due performance of 
the covenants; and it is as competent 
for each of them to covenant for the 
•other, as it is for a s^anger to covenant 
for both, which is a u^al thing. 2 Burr. 
1190. Enyr v. Donnithorne, 1 Str. 
553. Lilley v. Hedges. S.C. 8. Mod. 


nantee may bring an action against one 166. t^] And even if the covenant were 
of the covenantors only, though their joint, and an action brought against one 

• M « * 


jn] j 8«Talent.21-5. James v .Emery and 
anotner.' S.P. 2B.Moore, 195. S.C. 
5 Price,‘629. S. C. Where th# plaintiff; 
the defoliant, and twi^Ivf others, t«nants 
in common of certain lands, entered 
into% deed, and each one for himself 
onlvp and^pt for the others, covenanted 
to widely the asrard of A.^ it was ob- 
jectell that ‘all the parties, except the 
defendant, ought to have been made 
plaintifisw^ that each man’s covenant 
was madwi^itli all the rest: but the 
court held that the action was well 
brought, as each party had a separate 
interesl. Johnsonv.Wtlsqia, 

So, where part-owners of a ship agreed 
*' eaoh a|^ every of 'them with the 
others anjlTeach and every of them,” 
that the ship should be under the ma- 
nagehient of one of them as husband, 
and that bn her return an^ account 
shdhlc^f' taken, and thetneat ptofits 
divided rateably^it i^as< kcldllhat one 
part-owipef ^ight sue the ship’s husband 


withnut joining the other partowners. 
13 East, 538. Owsion v.^ O^le. But 
where one of tw’o covenantees has no 
beneficial interest whatever^ there the 
action must be jmnfc; therefore, if a 
a man covenant with A> and also with 
B. to pay an aqnuity to A., his exe¬ 
cutors and adminiAators during the life 
of B., this is a jom covenant, and upon 
A.'s death his ^ecuto^leantmt maintain 
an. action, but me right of action sur¬ 
vives to -B, for though the covenant 
be separate, the legal interest is joint. 
1 East, 497. Anderson v. MaHindt^, 
So, 3 Taunt. 87. Southcote v. Hoaret 
was decided on the same principle, and 
1 Bos.&#ull.67. Scottv.Godvain. Where 
a deed "is inter partei the party who has 
the legal interest in a covenant must 
'always sue, although the beneficial in¬ 
terest may be in another. 3 Brod. 8c 
Bing. 333. Barford v. Stuckey. See 
also 3 M. & S. 308. Storer v. Gordon* 
[6] As to what words make a joint 
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Eccleston, versus Clipshatn. 

Eccleston joint account: and that none oP the parties, during the time 
®* of the partnei^ip> should sell, merchandize, or trade in 
brnndy>wines bj^imself pnij, or in com^ny, with any other, 
but o^ upon th^same joint account: ‘ancTflial; no brandies 
^iclrshouId|j^e^to ^e hands of any of the parties should 
be sold by hi^without the assei^ of the others in writing 

under ttieir hj|nds; and that theltgain s^dl^be equally 

I-!-_jt—L, . V - 


V. 

Ceipsham. 

_ f 


of the covenantors, he could only take 
advantage of it by a plea sin abate¬ 
ment. For the distinction which runs 
through all the cases is between actions 
brought 6y one of several covenantees, 
obligees, or one of several with whom 
any contract, whether in writing or parol, 
is made, and actions brought agnimt one 
of several joint covenantors, obligors, or 
contractors, In the former case the 
action must be brought by all the 
parties. For where there are s«,'veral 
covenantees or obligees, and one of them 
only brings an action without averring 
in the declaration ^hat the others are 
dead, the defendant may either 'take 
advantage of it at the trial as a variance 
Upon the plea of non estjbetum, or pray, 
oyer of the deed and demur generally. 
So where an action is brought by one 
of several with whom any cvntract has 
been made, the defendant may take ad¬ 
vantage of it upon e|j^ence at the trial 
Upon the plea of non asstimpsit; or if it 
appears upon th^ face of the declaration 
that the contract was made w'ith others 


and separate covenant on the part of 
d^the' covenantorsyc see 1 Siilk. 393. 
Itobittson V. Walker, wh?re the words 
were “ for themselves and each of' 
them.’* See also 5 T. R. The 

Duke Noiihumherlq^nd v. Errington, 

where the covenants of the lessees w'ere * 
introduced thus: “ and the said A.&H. 
fbr themselves jointly and severally, 
and for their several and respective 
heirs, eKCcntors, and administrators, did 
utf each of them did covenant, pro- 
tSe, and agree to and with the said 


as well as the plaintiff, ^ will be error. 
5 Rep. 9. Slingsbif\cQie, 1 Saaa4>'t53. 
Eccleston v. Clipsham. *2 Str. 820. Leg- 
Use v. Champanfe. Ibid. 1146. Vernon 
V. J^ertfs. Post, 291 b, Cabell v. 
Vaughan, note (4) passim. S.C. I Vent. 
34. Skin. 401. Saunders v. Johnson. 
Com. Dig. Pleader (2 V. 2). Bull. Nisi. 
Prius, 158. 1 Sid. 238. Osborn v. Cros- 
bern. All. 41. Holdtvich v. Chafe, in 
which lastIRse a distinction seems to 
be made betw'een the plea of noA est 
fnctum, and praying oyer hnd demur¬ 
ring : but this distinction docs not seem 
to be warranted by any af thl^ modern 
cases. Rut where an action is brought 
against one of several joii^t covenantors 
or obligols, the defendant can only ia|cs 
advantage of it by a plea in abatement. 
And though it should appepr upon ^e 
record that there are others who'jl^ht 
to be joined as defendants, yet'that will 
not be error. 5Rep.<l]9. Whelpdkle'A 
case. I Str 503. Gtlbett v.lEath. So in 
contracts. 5 Burr. 2011. ls.ice \. Shtjtte. 
2 Black. Rep. 917. AbbQtjj^mith.^ 


D:tke of Northumberland, his hj ||rs and 
assigns in manner follos^ng, jhat is 
tm say,” then followed covenants by 
4he lessees, then covenij^iS % the 
Duke, and afterwards Qt|iBcoveoant8 
by the lessees, in o|^ flffwhich the 
words “and eaclf ofsthem'* were in¬ 
serted, and in all the ot^iers Emitted. 
TIpe couAheld all covenar^several 
as well 1 ^ joint by, reaS 9 n dr^n^ intro¬ 
ductory words. Sqe^lso ^:f.R.3S2. 
Aliinsell V. Bin redge. ^ 
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divided, and the loss equally borne, between the parties ; and Eccleston 
further, that all the monies which should be received by any 
of the partners should be paid in to tHq' ap&l Htjntm by the > . r ^ 

party who should receive it, to be dispose as the joint stode 
was trafore directed to be disposed; provided that there .should 
be no advantage of survivorship, but the e^|hltors or adihi- 
nistrators ofanvwof the .parties who should aieSahould hai% 
the same Jitfimm' and ,adv^tage of the partnership as the 
parly himsel^might have had if he had been still living; and 
that an account should be given to such executors and admi¬ 
nistrators o^ the brandies, and debts due for tliein, within 
twenty days after the decease of the party dying. And the 
plaintiiTs assign for breaches,*}. That the tlefendant during 
the partnei'ship, without the assent of Tayler, and the said 
Castle in his life-time, had sold 70 tons of brandy, which had 
come to his hands by virtue of the ^aid contract, to divers 
persons unknown to the plaintiffs. That the defendant 
had merchandiEed and ll^ed in 200 tons of brandy upon his 
own account, find not upon the joint account appeitaining lb 
the said indenture, contrary to thc^form add effect of the^said 
indenture. <3.* That the defendant during the copartnership 
had received 22,000^ due for brandies sold by him upon the 
joint" account, and that he had not paid in* those monies to die 
saj^d HifnUm upon the joint account, according to the true 
intention of the said indenture. 4. That the said Castle 
the testator, during the partnership, made his will, and the 
pU4{|ti£rs Wife executrix, and oh such a day died, and that 
i^efendlint had not given any account to* the plaintifTs 
wj^e, exeputrix, within the twenty days after the death of the 
said Castle j whereupon the plaintifi^ brought theirl^tion; 
and upon this declaration the plaintiffs had judgment ''by 
default, writ of enquiry of damages awarded, and entire 
damages assessed. 

at the return of the said writ in Easier term List past, 
it was mO^ed by Jones and Saunders in arrest of judgment. 

And Jones took an exception to*thtt declaration, because the ^ 
second |||^h assigned is, that the defendaftt had traded in . 

200 t9i:^Pr l^jnndy upon his own account, and not upon the 
joint account, &c.; but does not shew wliether the said 200 
tonsilbf brandy w^ prize braiidies received upon the joint 
accoun^ or otben* brapdfes; fpr the defendant may have C 155 ^ 
traded with the prike brandies upon his own account, or with 
other ^brandies; and it ought ^to be particularly shewn in 

Q 3 



1S5 • EcclestoD, ijr. versus Clipsham. 

Ecclbston which brandies he had traded; because if the brandies were 
p ^ prize brandies, then part of the breach is comprehended 
L within the former' breach of selling .the 70 tons which had 

come to his hands upon the joint account; and therefore for 
this uncertainty, the damages being entirely assessed, he con¬ 
cluded that judgment ought to be given for the defendant. 

Saunders teok another exception to,the declar|tion, that the 
plaindfifs had assigned several breaches, namfel^, that the de¬ 
fendant had sold brandies without assent, and had tratted 
upon his own account, and that he had not paid the said 
22,0001. to Hynton; whereas it appears that the covenant b 
joint with the plaintiff's testator, and with the said Tayler who 
survived the plaintifi’'s testator; for though the covenant be 
joint and several by the words, yet the interest and cause of action 
in this case is joint only; for it is an equal damage to Castle 
the testator and to Tayl^, if the defendant has broken those 
covenants as by the declaration is supposed; and therefore 
they ought to have joined in the action; and Castle the plain¬ 
tiff’s testator being dead, the action is survived to Tayler j as 
in 5 Rep. 18. b. Stingsl^scB&a, conveyance of a rectory to 
two, .and a covenant with them, and with each of them, that 
the covenantor was lawfully seised of the said rectory, they 
must both join in kn action of covenant upon this breach, 
although the words are “ with each of them because the 
interest of the covenantees is joint and not several. (1) But the 


(1) And this difference was agreed; 
when it appears by the declaration that 
every of the covenantees hath, or is to 
have, a several inierest^r estate, there, 
when the covenapt is made with the 
covenantees, et cum quolibet eorum, these 
words cum qtudibet eorum, make the co¬ 
venant several in respect of their several 
interests, [c] As if* a man ky*inden- 
ture demises to A. B'lack^cre, to B. 
White-acre, and to C. Green-acre, and 
covenants with them et quelibetsforum, 
that he is lawful owner of all the said 

[c] From what has been said in the 
beginning of note(l), and which has 
since been acknowledged to be good 
aw, it is clear that the insertion or 
^^ission of the words ** cum quolibet 


acres, &c. in that case in respect of the 
said several interests by the said words 
“ et cum quolibet eorum," the covenant 
is made several. But if he demises to 
them the a.cres jointly, then these words 
cum quolibet eorum are void; for a man 
by his covenant (unless in respect of 
several interests) cannot make it, first 
joint, and then several, by the same or 
the like words ** cum quolibet eorum" 
5 Rep. 18 b. 19 a. Slingsby'a case. S.C. 
sXeon. 160, 161. S.P. 2 Leon. 47. 

' A 


eorum," can make no difference as to 
the (covenantees, but that the action 
will, ^n all cases, follow the interest 
without regard to the words''<ff the 
covenant. ^ 
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covenant that the defendant would render an account to the EccLBatOM 

executors of the party dying, is a good several covenant, and 

well suable by the plam^ffi only, because the plaintilfe have a v „„ i ^ iM mu / 

several interest and^'cause of action in this, but not in the 

others; upon which points the judgment was stayed. 

now this t^rm it being moved again, the court was of opinion 

against the plaintiffs for both causes of exception; but no 

judgment was given; for the plaintiffs discontinued, and 

commenced a new action. — Coleman of counsel with the 

plaintiffs. 
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Lentbal, Marshal of the King’s Bench, verstis Cooke. 

Mich. 20 Car. II. Regis. Rol. 79. 

< 

it remembieredi that heretofore, to wit, in 
Eader term last past, before our lord the king 
at Westminster, camie Sir John LenthaU, knight, Ixing mar¬ 
shal of the marshalsea of our lord the king, before the king 
himself, according to the liberties and privileges for such 
marshal, from time whereof the memoiy of man is not to the 
contrary used and approved, in his proper person, and brought 
here into the court of our said lord the king then there, his 
certain bill agmnst John Cooke of Chiml Magna, in the county 
of Essex, esquire, otherwise called John Cooke of Chissel Magna, 
in the county of Essex, esquire, in the custody of the marshal, 
&c. of a plea of debt; and there are pledges of prosecution, 
to wit, John Doe and Bichard Boe, which said bill follows in 
these words, to; wit: Middlesex, to wit. Sir John LenthaU, 
knight,‘being marshal of the marshalsea of our lord the king, 
before the king himself^ ^ccbrding to the liberdes and privi- 
' leges for such marshal, from time whereof the memory of 
man is not to the contrary used and approved, present here in 
court in his proper person, complains of John Cooke of Chissell 
Mt^na, in the county of* Essex, esquir^ otherwise called John 
Cooke of Chissell Magna, in the county^of Essex, esquire, being 
in the .custody of the marshal of the marshalsea of o'ur said 
lord the kin^ before the king himself, of a plea that he g ender 
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to him 3000/. of lawful money of England, which he owes 
to, and unjustly detains from him; for that whereas the said 
John Cooke, on the ISth day of July, in the 16th year of the 
reign of our lord Charles the Second, now king of Etigland, 
&c. at the parish of St. Clement Danes, in. the county afore* 
said, by his certain writing obligatory, sealed with the seal of 
him the said John Cwkp, and to the court of our said lord 
the king now here shewn, the date whereof is the same day 
and year, acknowledged himself to be held and firmly bound 
to the said Sir John Lenthall -in the said 3000/., to be paid 
to the said Sir John I^thall when he shoul(l be thereunto 
requested; yet the said John Cooke (although often requested) 
has not yet paid the said 3000/. to the said ^ivJohn lenthall, 
but to pay the same to him has hitherto altogetlier refused, 
and still refuses, to the damage of him the said Sir John Lent’- 
hall of lOl. And therefore he bringsr suit, &c. 

And now at this day, to wit, on Friday next after three 
weeks of St. Michael, in this same terra, until which day the 
said John Cooke had leave to impat-l to the said bill, and then 
to answer, &c. before our lord the, king af Westminsier, come 
as well the said Sir John Lenthall, in his proper person, as 
the said John Cooke by Bobert Pimlet bi^ attorney; and the 
said John Cooke defends the wrong and iiijury when, 3cc. and 
prays oyer of the said writing obligatory, and it is read to him, 
See. ; he also prays oyer the condition of the said writing 
obligatory, and it is read to him in these words, to wit, 
“ The condition of this obligation is such, tlial if the above- 
** bounden Algemoon Peyton, now prisoner id the prison of 
** the king’s bench in SoutJmark, do and shall from henceforth 
** be and continue a true prisoner in the custody, guard, and 
“ safe-keeping of the above-named John Lenthall knight, 
“ marshall of the same prison, and in the custody, guard, and 
“ safe-keeping of his deputy oftic^rs and servants,‘or some or 
“ one of them, until he shall be lawfully discharged, without 
“ committing any manner ofescaj)e or escapes during ihe time 
“ of his restraint, then this present .obligation to be void and 
“ of non effect, or else to be and remain in full power, force, 
“ and virtue.” Which being read and heard, the said John 
Cooke saith, that he ought not to be cl^arged with the said debt 
by virtue of the said writing obli^tory, because he saith, that 
before the making of th§ said writing obligatory, to wit, by a 
certain act made in the parliament of the lord Henry, late 
king Of England, &c. the Sixth, holdeii at IVeslminster, in the 
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Lenthali versus Cooke. 


Lkmthall county of Middlesex^ on the twen^-fiflh day of febrmry, in 
u. Cooke. ^ ||jg twenty-third year of his reign, reciting in the same act 
’ that the said king, considering the great peijury, extortion, and 
oppression which theretofore were in the kingdom otEt^land, 
by his sheriffs, under-sheriffs and their clerks, coroners, 
stewards of franchises, bailiffs, and keepers of prisons, and 
other officers, in divers counties of this kingdom, (among 
other things,) it was enacted by the authority of the same 
parliament, in eschewing of all such extortions, peijuries, and 
oppressions, that no sheriff should let to &rm in any manner 
[ 158 3 his county, nor any of his bailiwicks, hundreds, nor wapen¬ 
takes; nor that the said sheriffs, under-sheriffs, bailiff of 
franchises, nor any other bailiff, should return, upon any writ 
or precept to them directed to return, any inquests in any pa¬ 
nel thereupon to be made, any bailiffs, officers, or servants to ^ 
any of the officers aforesaid, in any panel by them so to be 
made; nor that any of the said officers and ministers on occa¬ 
sion or under colour of their office, should take any other thing 
by themselves, nor by any other person, to their use, profit, 
or emolument, of any person by them or any of them to be 
arrested or attached, nor of any other of them^ for the omit¬ 
ting of any arrest or,attachment to be made by their body, or 
of any person by them or any of them, by force or colour of 
tlieir office, arrested or attached for fine, fee, suit of prison, 
mainprise, letting to bail, or shewing any ease or favour to 
any such {terson so arrested or to be arrested, for his or their 
reward or prdfit, but such as follows; that is to say, for the 
sheriff^ twent^P-pence; for the bailiff who makes the arrest or 
attachment, four-pence; and for the gaoler, if the prisoner 
be committed to his custody, four-pence; and that the sherifij 
under-sheriff, sheriff’s clerk, steward or bailiff of franchise, 
servant, or bailing or coroner, should not take any thing under 
colour of his office, by himsell^ nor by any other person to his 
use, of any per^n, for the making of any return or panel, and 
for the'’coBy of any panel, but four-pence; and that the said 
sheriff, and all other officers‘'and ministers aforesaid, should let 
out of prison all manner of persons by them or any of them 
arrested, or being in their custody, by virtue of any writ, bill, 
or warrant, in any action personal, or by cause of an indict¬ 
ment of trespass, upon reasonable sureties of sufficient persons 
having sufficient within the counties where such persons 
should be so let to bail or mainprise, to keep their ' days in 
such places us the said writs,^ bills, or warrants should tequire. 
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(such person or persons who were or should be in their custody 
by condemnation, execution, capias utlagatum, or exconi- 
municatum, sure^ of the peace, and all such persons who 
were or should be committed to custody by the special com¬ 
mandment of any justice, and- vagabonds refusing to serve 
according to the form oi the statute of labourers, only ex¬ 
cepted;) and that no sheriff, nor any of the officers or minis¬ 
ters aforesaid, should take or cause to be taken, or should 
make any obligation for any cause above mentioned, or by. 
colour of their office, but only to themselves, of any person, nor 
by any person who should be in their custody by course of law, 
but by the name of their office, and upon condition written, that 
the said prisoners should appear at the day contained in the 
said writs or warrants, and in.such places as the said writs, 
bills, or warrants should require. And if any of the said 
sheriffii, or other officers or ministers aforesaid, should take 
any obligation in other form by colour of their offices, tiiat 
it should be void, as in the same act (among other things) 
more fully appears. And tlie said John Cooke further says, 
that at the time of making the said writing obligatory, to 
wit, on the said 13th day of July, in the 16th year qjf the 
reign of our lord ChcJ'les the Second, now king of England, 
and long before, he the said Sir John JJenthall was marshal 
of the marshalsea of our lord the king, and that the said 
Algemoon Peyton, at the said time of making the said writing 
obligatory, was a prisoner at Southioarh in the’county of 
Storey, under the custody of the said Sir John 'Lenthati, then 
and there being marshal of the said marshalsfta, in the said 
execution, at the suit of one Edwin Itichards, for a debt of 
400/., and eighty shillings for damages theretofore recovered 
by the said Edwin against the said Algemoon, in the court 
of our said lord tlie king, of tlie bench, at Westminster, in 
the county of Middlesex. And that he the said John Cooke, 
with the said Algemoon Peyton, for ease and favour-to be 
given and shewn to tlie said Algemoon of his said infprison- 
ment, on the said 13th day of %Pdy,^ in the 16th year of the 
reign of our said lord the now king, at the parish aforesaid, 
in the county aforesaid, sealed, and as his deed delivered, the 
said writing obligatory in the said declaration mentioned, with 
the said condition to the said 8ir dohn LenthaU, then and 
there being marshal of the said inarshalsea of our said lord the 
king, aild the said Sir John iJnthall then and there took and 
accepti^d the said writing, under colour of his said office, from 
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the said Mgemoon and John Qooke for the cause afuresnidt. 
And so the said John Cooke says, that the said writing, with 
the said condition so as aforesaid in form aforesaid made, and 
for the cause aforesdd, by virtue of the said statute, is alto¬ 
gether void and of no efiect in law; and this he is ready to 
verify: wherefore he prays judgment if he the said John Cooke 
ought to be charged with the said dc^bt by virtue of the said 
writing obligatory, &c. 

And the said Sir John Lenthall says, that he, by any tiling 
by the said John Cooke above in pleading alleged, ought not to 
be barred from having his said action thereof against the said 
John CookCi because he says that the said John Cooke, for the 
better security of him the said Sir Johii Lenthall, that the said 
Algernoon L*eyton should not escape out of the custody of him 
the said Sir John Lenthall, but should remain in the safe cus¬ 
tody of him the said Sir John Lenthall, made to the said Sir 
John Lenthall the said writing obligatory above mentioned in 
the said declaration, in manner and form as he the said Sir 
John Lenthall has above thereof declared against him; with¬ 
out this that the said John Cooke for ease and favour to be 
given or shewn to the seiiA. Algernoon of his said imprisonment, 
sealed, and as his deed delivered, the said writing obligatory 
in the said declaration mentioned with the said condition, to 
the said Sir Jc^n Lenthall, in manner and form as the said 
John Cooke has above thereof in pleading alleged; and this he 
is refidy to verify; wherefore he prays judgment, and his said 
debt, together with his damages on occasion of the detention 
of that debt, to be adjudged to him, &c. 

Demurrer, &c. — And for causes of demurrer in law upon 
the said plea, he the said John Cooke, according to the form 
of'tlie statute in such case made and provided, shews, and to 
the court of our said lord the king here sets forth the causes 
following; for that the said plea by the said Sir John Lenthall, 
in manner and form aforesaid above in replying pleaded, and 
the matter^ in the same contained, are (1) repugna7it, double 
uncertain, and voa7it form, 8cc. 

Joinder in demurrer. — But because the court of our lord 


(1) Though the words in italics are general, and the demurrer is neverthe- 
here assigned as special causes of de- less, only a general one, since the statute 
murrer, yet they are held to be too 27 Kliz. c. 5. of demurrers. lLutw.4.[«] 


[a] See post, 337 a. n. (3). 
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the king here is not yet advised of giving their jiidgrtielit 6f 
and u}K)n the premises, a day thereof is given to the said 
parties before oiir lord the king at WeUmimter, until Wednes¬ 
day in the feast oi'St. MaHin^ to hear their judgment of and 
npon the premises, because the court of our said lord the king 
here is thereof not yet, &c.: at which day, before our lord 
the king at Westminstei'i come the said parties by their said 
attornies; whereupon all and singular the premises being seen, 
and by the court of our said lord the king here fully under¬ 
stood, and mature deliberation being thereupon had, for that 
it appears to the court of bur said lord the king now here, 
that the said plea of the said Sir John Lenthallj in manner 
and form aforesaid above pleaded in reply, and the matter 
in the same contained, are good and sulIicienC in law to 
have the said action of him the said Sir John Lcnthall main¬ 
tained against him the said John C^oke ; therefore it is con¬ 
sidered tiiat the said Sir John Ijcnthall do recover against the 
said John Cooke his said debt, and also 5l. for his damages 
which he has sustained as well on occasiop of the detention of 
that debt as for his costs and chaiges by him about his kuit in 
that behalf expended, Jby the court of our lord the king now 
here adjudged to the said Sir ,Tohn Lenthfill^ with his assent; 
and the said John Cooke in mercy. See. Afterwards, to wit, 
on Wednesday next after three weeks of the Holy Trinity^ in 
the 24 th year of the reign of our lord Charles the Second, now 
king of England^ before our lord the king at Westminster, came 
Catherine Peasly widow, administratrix of all ayd singular the 
goods and chatties, rights and credits, &c. of the said Sir 
John Tjenthall by • William Ravenhall her attorney, by the 
court of our said lord the king now here specially constituted, 
an<l acknowledged herself to be satisfied by the said John Cooke 
of the said debt and damages: therefore let the said John Cnofce 
be thereon quit of the said debt and damages. 


Lenthall, Marshal of the King’s Bench, versus 

Cooke. 

TT^BBT upon an obligation li|:ought by Lenthall, iharshal 
of the king’s bench, against Cooke. The defendant 
prayed oyer of the condition, which is, that if the above- 
bound&n Aigerncmn Peyton, now/i prisoner in the prison of the 
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Lknthali, king’s bench in Southmrh, do and shall from henceforth be 
^ V. Cooke. ^ g^d continue a true prisoner in the custody, guard, and safe- 
tion ''to he a keeping of the above-named John Lenthall, marshal of the 
true prisoner same pi'ison, and in the custody and safe-keeping of his de- 
puty, officers, and servants, or some or one of them, until 
if n<a for ca-w^ he shall be lawfully discharged, without committing any 

(1) S. P. 1 Vent. 237., per Hale vision of the statute, that is only pre- 
C. J* in Mosdel v. Middleton. 2 Salk, scribed for the direction of the sheriff, as 
438. Anon., per Holt C- J. A bond to to take sureties, which is for his safety; 
save the sheriff harmless from escapes is or if any thing, is required specially by 
against law. Flow. 60. Dive and Man- the condition, that the act only imports 
ningham. But a bond to pay money butdoesnotliterallyre^u 2 Ve,suchvaria- 
into court at the return of a tions.do not hurt. 10 Rep. 100 b. 

is good, for though it be done by Cro. Eliz. 808. Clyfton v. Wehh. Ibid, 
colour of office, and the condition is 852. Blackburne v. Michelbourn. * Ibid, 
not according to the statute, yet it is ' 862. Cotton v. Wale. By the statute 
valid, the statute extending only to 4 Ann. c. 16. §. 20. the sheriff at the re- 
.bonds given by or for pmonm. lOllcp. q^est of the plaintiff shall assign the 
*99. b. Beaxtfage’s case. So a bon^ to bail-bond to him, and he may sue upon 
save a sheriff harmless against a false it .'n his own name. [_b'} If in an action 
return of a feri facies is good. 1 Lutw. by such assignee, it aflpears upon the 
596. Knipe v. Hobart. If any thing declaration that the bond is void by the 
be added to the condition prescribed in provisions of the statute 23 H. 6. c. 9. 
the act which is not legal, that which the declaration will be bad cither upon 
is inserted against the form of the act a general demurrer, or in arrest of 
avoids all thf rest. Plow. 68. b. 10 Rep. judgment afler verdict upon a plea of 
100. Hob. 14. But if a bond, be taken non est factum. 2 Term Rep. 569. 
in a circumstance, contrary tq the pro- Samuel v. Evans, [c] 

[5] And in K. B. he may ,take such bott C. J.) 1 Chitty’s Rep. 337. S. C. 

an assignment, even after he has sued If the plaintiff take an assignment pend- 
out an attachment against the sheriff ing the action, and proceed on it after 
for not bringing in the body ; but then the cause is out of court, it is not an 
he must abandon tlic .attachment, irregtdarity. 3 Bos. & Pull. 221. Pigott 
15 East, 215. Poplp v. Wyatt. So v.Truste. And see 4 Taunt. 715. Col- 
where the attachment has been set lett v. Wilson, that the court will not 
aside. Wightw. 406. Bfovony.Neave. .interfere, unless it appear that the as- 
But he cannot take an assignment while ^gnment was taken after the cause was 
the attachment remains in force. Cun- out of court. For the plaintiff cannot 
ningham v. Chambers. MSS. Tidd’s proceed in the original suit so loil|; as 
Prac. 319. Post, vol. ii. p. 60 6. he retains his right to sue on the bail- 
note [}]. If the plaintiff, without some bond, 2 Smith, 489. Eyion v. Beattie, 
sufficient reason, bring separate actions unless the court have ordered that the 
agfdnst each of the bail, the court will' bail-bdhd shall stand as a security, the 
stay the proceedings in all the actions plaintiff having lost a trial.. 
upon payment of the costs in one only. [o'] 4 M. & S. 338. Thompson v. 
jB. A A. 598. Key v. Hilt. (Diss. Ah- Rock. S. P. 
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manner of escape or escapes during the time of his restraint, 
then this present obligation to be void, &c. And upon oyer 
of the condition, the defendant pleaded the. statute of 
23 H. 6. c. 9. of bonds made to sheriffs by colour of their 
office. And he further pleaded, Uiat at the time of the 
making of the bond now brought into court, and long time 
before the said plaintiff was marshal of the king’s bench, the 
said Peyton was a prisoner under the custody of the said 
plaintiffi in the execution, at the suit of one Edmyn Richards 
upon a judgment of 404/. debt and damages; and tlie de¬ 
fendant, together with the said Peyton^ for ease and favour to 
be shewn by the plaintiff to the said Peyton made the said 
bond, which the said plaintiff, by colour of his said office, for 
the cause aforesaid, took and accepted : and so the bond void. 
The plaintiff replied, that the said bond was made for the bet¬ 
ter security of the plaintiff, that the said Peyton should not 
escape, but should remain a true prisoner in his custody; and 
traversed without this, that the bond was made for giving or, 
shewing ease and fiivour to the said Peyton his said impri¬ 
sonment ; and this he is ready to averify, &c. Upon which 
replication the defendat^ demurred. * 

And it was argued for the defendant, that this bond was 
void by force of the said statute of 23 II. 6. c. 9.; for it is 
agreed by all, that the martial of the king’s bench is within 
the words of the statute “ (f ^oilers and keepers qf^prisotisJ* 
Therefore when the plaintiff, being marshal, took this, bond 
of his prisoner upon the condition to be a true ^prisoner, the 
thing speaks for itself, that it was for ease and favour, for it 
could not be for any other purpose; for by this means the 
marshal is secure, though he should leave the door of the pri¬ 
son open, and the prisoner may go at large when he please*s. 
And this case does not differ in substance from Dive and Man- 
ningham's case*, for there the bond was to save harmless 
from escapes^ and here it is that the prisoner shmdd not escape. 
If he do escape, the bond is forfeited, and therefore the plain¬ 
tiff will be saved harmless from this bscape, by force of this 
bond, as much as if the condition had been precisely to save 
hamtless. And the statute intends to prohibit all bonds by. 
which gaolers shall be encouraged to give any ease or favour 
to their prisoners, which is a great cause of the non-pa^ient 
of their ^ebts. And heve, thoy^i the defendant by his de¬ 
murrer seems to confess that the bond was not made for ease 
and favour, yet it plainly appears/hat it was for no other pur- 
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Lsi^TTiiALt pose; for the effect is the saAie as if it had been expressly 
Co oKK. ^ alleged in the condition to be for ease and favour; now 
•' T ■' jj,g marshal is induced to take less care to keep his prisoner, 
and to suffer him to escape if he will, as in this case he has: 
and it is the same thing to the marshal, he being secure the one 
way or the other, that is, whether he esd&pe or not. And if 
this bond shall be good, it is a trick to elude the statute. And 
much more was said to this purpose to prove the said bond to 
. be void; wherefore judgment was prayed for the defendant. 

C 168 ] And on the other side it was argued for the plaintiff, that 
this bond was good, and not void by the statute because (as 
it was said) all bonds taken by a sheriff or gaoler are not re¬ 
strained, but such only as are taken by coUna' of qffke, or for 
ease andfavours for a bond taken by a gaoler of his prisoner 
for a true debt due to him, is not within the statute. And 
here the bond might bp made for a good purpose, namely, that 
the said Peyton should continue to be a true prisoner as by 
. ^law he ought, and therefore without any, design or intention 
of ease or favour to be shewn to him: as if the prisoner had 
entered into such a bond to a stranger widiout the privity of 
the marshal, such bond had been good, unless there had been 
a precedent agreement for ease and favour. And it does not 
appear in this case that there was any such agreement, but 
the contrary; for the plaintiff in his replication has traversed 
it (2), and the defendant has^ confessed the replication to be 
true by his demurrer; and therefore it appears upon the re¬ 
cord that this bond was made for a lawful puiiiosc, and not 
for case and favour, or for any other purpose contrary to the 
said statute. And the case of Sir George Pcynol against PX- 
• T^nh, 23 . voorlhy* was cited and relied upon; and principally the case 

u fllere cited of Sir entered \\\ Hilary^ 19Jac.l. 

pi. si. in the xtoll. 1202, which roll was now produced and read in court: 
““fg***- and it appeared that the condition was the same with the con¬ 
dition of tliis bond; but there was an issue upon the ease and 
favour, tind it was found ftp* the plaintiff tliat the bond was 
not for ease and favour,, and thereupon the plaintiff had judg¬ 
ment there; wherefore .judgment was also prayed for the 
plaintiff here. 

And although the court was in doubt at first, yet upon the 


(2) The ease and favour is the most wifi be sufficient. 1 Sid. 384. Com. Dig* 
ntaterial traverse. 1 Lev. 254. And*f P]ca^e| (2 W. 25.). * 

issue be joined thereon little evidence 
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reading of this record they gave judgment here for the plaintiff 
immediately, without any further day given. 

P&vBjfs of counsel with the plaintid^ Jones and Saunders Vith 
the defendant. 


Skinner versus Andrews. 


Hil. 19 & 20 Car. II. Regis. Roll. 292. 


JUtrf(Ues&r,7 i^E it remembered, that heretofore, to wit, in the 
term of St. Michael last })ast, before our Io«l 
the king at Westminster, came Albert Skinna', merchant, by Ralph 
Gregge his attorney, and brought here into the efiurt of our 
said lord the king, then there, his certain bill against Thomas 
Andrem of Ijondon, merchant, in thuk custody of the marshal 
Ikc. of a plea of debt; and there are pledges of prosecution, 
to wit, John Doe and Richard Roe^ which said bill follows ii^^ 
these words; to wit, Middlesex, to wit, Albert Skinner, mer- 
chlint, complains of Thomas Afidne^os of London, merchant, 
* being in tlie custody yf the marshal of the mnrshalsea of our 
lord the king, before the king himself, of a plea that he render 
to him 100/. of lawful money of England, which he owes to, 
and unjustly detains from, lym; for that whereas the said Tho¬ 
mas, on the 28th day of February, in the 19lh year of the reign 
of our lord Charles the Second, now king of England,* at the 
parish of St. Clement Danes, in the said county, by his ceitain 
writing obligatory, scaled with the seal of Tliim the saitl 
Thomas, and to the court of our said lord the king now here 
shewn, the date whereof is the same day and year, acknow¬ 


ledged himself to be held firmly bound to the said AU)ert*\\\ 
the said 1000/., to be paid to the saxdi Albert Skmner, when he 
should l)e thereunto required; yet the said Thomas Andreas 
(although often required) has not yet paid the said 1000/. to 
the savX Albert Skinner, but to pay,the same to him has hitherto 
altogether refused, and still refuses,* to the damage of him 
the said Albei t Skinner of 100/. And therefore he brings 
suit, &c. 

And now at this day, to* wit, Thw'sdny next after the octave 
of St. Hilary in this same term, until which day the said Hio- 
mas An^ews had leave to impajllto the said bill, and then to 
answer, &c. before our lord die king at Westminster, com^, as 
well the said Albert by his said attorney, as the said Thomas 
VoL. I. , R 
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Andrews by Basil Hearne his attorney: and the said Thomas 
defends the wrong and injury when, &c. and prays oyer of 
the said writing obligatory, and ft is read to him, &c.; he 
also prays oyer of the condition of the said writing obligatory, 
and it is read to him in these words; to wit, “ The condition 
** of this obligation is such, that if the above bounden Thomas 
** Andrews, his heirs, executors, adjuinistrators, or assigns, 
** or any of them, do and shall for his and their parts well and 
“ truly observe, perform, fulfil, and keep the award, arbi- 
** trament, order, decree, final end, determination, and judg- 
** ment of Master Lawrence Blancard, .Master Thotnas Bastal, 
“ and Master Bahert Geffries, of London, merchants, or any 
two of them, arbitrators, os well on the part and behalf of 
“ the above named Albert Skinner, as also on the part and 
behalf of the said Thomas Andrews, of their mutual consent 
** indifferently named,, elected, and chosen to arbitrate, 
** award, order, end, determine, and judge of, for, upon, 
.4* and concerning all and all manner of actions, as well real 
** as personal, suits, debts, debates, accounts, reckonings, 
** writings, sum and sums of money, claims, vifriances, and 
demands whatsoever had, having b^n moved, stirred, and 
** now being, or depending, or intending to be between tlie 
said parties in any manner of wise, from the beginning of 
“ the world unto the day of the date hereof, so ns the same 
award, arbitrament, order, deefee, final end, determination, 
“ and judgment of the said arbitrators of and upon the pre- 
“ mises, be made and given up, or ready to be delivered to 
** the said parties in writing, indented under the hands and 
** seals of the said arbitrators, or any two of them, upon or 
“ before the 16th day of March now next coming, at or in 
** the now shop of Arthur Miles, scrivener, situate within 
“ Gi'csham-College in London, that then this present obligation 
“ shall be void, or else to abide in full force and virtue.** 
Which being rend and heard, he the said Thomas Andrews 
says that the said Albert opght not to have or maintain his 
said action thereof agaklst him, because he says that the said 
Lawrence Blancard, Thomas Bastal, and Bobert G^ies, the 
said arbitrators in the said condition above mentioned, on or 
before the said 16th day of March specified in the said condi> 
tion, made no award in writing of and upon the said premises 
ready to be delivered to thJs^tid parties, to wit, at the shop of 
the said Arthur Miles, scrivener, situate in Gresham-CaUege, 
that is to say, in the parish pf St, Petcr’de-Poor, in the ward of 
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Broad~siree/, Z/ondon, according to the tenor and effect of the SKiwirER «. 
said condition; and this he is ready t# verify: wherefore he . ^Akphews.^ 
prays judgment if the said Albert Skinner ought to have or 
maintain his said action thereof against him, &c. 

And the said AJheH Skinner says, that by any thing by the Replication, 
said Thomas Andrews above in pleading alleged, he ought not 
to l)e barred from having his said action thereof against the 
said Thomas Andrews^ because he says, that after the making 
of the said writing obligatory, and before the day of exhibit* 
ing the bill of the said Albert, to wit *, on thq said 16th day • niis sci/icet 
of March, in the said 19th year of the reign of our said lord 
the now king, in the sa^d condition above mentioned, at the Sce the casu. 
said parish of St.Peter-le-Poor, in the said ward of Broad-street, 

London, the said Lawrence Blancard and Thomas Rastal, two sets forth an 
of the arbitrators in the said condition above named having award made by 
taken upon themselves the buithen of.arbitrating between the arbitrators, 
said parties, then and there made their award between the said 
parties of and upon the premises in the said condition above 
mentioned, in a certain writing indentet^ bearing date the 
same day and year, under the hands and seals of the said 
Lawrence Blaitcard and Thomas Mastal f, then ready tb be v 

delivered to the said parties, to wit, at Uie said shop of the Wai-nor, 
said Arthur Miles, scrivener, situate within Gresham-College 
aforesaid, in London aforesaid, to wit, in the said parish of St, 
Peter-le-Poor, in the said wafd of Broad-street, London, by . 
which said award the said Lavorence and Thomas jRastal, two 
of the said arbitrators, reciting, that whereas divers and several Cl®®] 
debates, strifes, and controversies had been and then were in 
suit, or otherwise depending by and between the said Albert 
Skinner of the one part, and the said Thomas Andrews of the 
otlier part, chiefly concerning the hire and freight of one- 
fourth part of a ship called the Neptune of London, bound 
from London to several foi’eign pasts, of which said fourth part 
the saiil Albert Skinner had been and then was owner,^nnd of 
which said ship Martin Skinner then was master, and con¬ 
cerning a certain debt due from thef said Thomas Andrews to 
the said Albert Skinner, which were all the differences appear¬ 
ing to the said Lawrence and Thomas the said two arbitrators 
to be between them. And whereas .the said Albert Skinnet' 
and Thomas Andrews had referred the hearing, ending, and 
final determination of the sai^ faifforences to the said Law¬ 
rence Btancard, Thomas JRastal, and Rober t GeffHes, or any 
two of them, arbitrators indiffe^ntly chosen between them, 

j R 2 
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Skiknbr V. as by the condition of the said obligation mutually entered 
^ jjy them, the one to the other, dated the 28th day of 
’ Fehnutty then last past, and both in the penalty of 1000/. of 
lawful money of England, with the conditions thereof, mure 
plainly may appear. And whereas the said Lawrence Elan- 
card and Thomas Rastal ha^ heard and examined the griev¬ 
ances, allegations, and demands of both the said parties, and 
duly considered the same, and wishing, as much as in them 
lay, to reconcile the parties in perfect peace and unity, and 
thereby to avoid further suits in law, therefore the said Law¬ 
rence and Thonias Rastal, two of the said arbitrators, made, 
publislied, and declared their award and final determination 
of and in the premises, in manner and form following, that is 
to say: First, the said Lawrence and Thomas Rastal, two of 
the said arbitrators, awarded, ordained, adjudged, and de- 
, creed by the said awai;d, that the said Thomas Andrews, his 
executors, administrators, or assigns, on or before the IGth 
day of Jidif then next following, should well and faithfully 
pay or cause to be paid to*the said Albei t Skinner, his execut¬ 
ors, administrators, or assigns, at or in the common dining hall 
of the Inner Temple, London, between the hours of two and six 
in the afternoon of the same day, the* full and entire sum of 
463/. of lawful money of England, for the hire and freight of 
the said fourth part of the said ship, and in satisfiction of the 
said debt due from the said 'Thomas Andrews to the said AUiei't 
Skinner, And the said Lawrence and Thomas Rastal, two of 
the said arbitrators, further awarded, ordained, adjudged, and 
decreed by the said award, that, immetliately after the pay- 
£ 167 j ment of the said sum of 463/. by the said Thomas Andrews, 
his executors, administrators, or assigns, to the said Albei t 
Skinner, his executors, or assigns, the said Albert Skiniur and 
Thomas Andrews should seal and execute, each to the other, 
releases, by which they shpuld release each to the other all 
actions, suits, debts, dificrcnces, claims, and demands whatso¬ 
ever of and concerning the freight of the said fourth part of 
, the said ship and of the* said debt, as by the said award, here 
into court brought, more fully appears. And the said Albert 
protesting, says, that although he the said Albert, from the day 
of making the said wrjting of award hitherto, has well and 
truly observed, performed, fulfilled, and kept all and singular 
the things above s{)ecified ii the said award on the part of him 
the said Albert to be observe^ performed, fulfilled, ^d kept, 

. according to the form and effect of the. said award-; and pro- 
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testing also, that the said Thomas Andrews has not observedj SKfswfcRV.’ 
performed, fulfilled, or kept any things specified in the said ^A»rD»KWg. ^ 
award, on the part of him the said Thomas Andrews to be ob¬ 
served, performed, fulfilled, and kept, according to the form 
and effect of the said award, for plea the said Albert dinner 
says, that the said Thomas Andrews has not paid to the said And assigns a 
Albert the said 463/. upon the said 16th day of Jvly above 
mentioned in the said award, in the common dining-hall of 
•the said Inner Temple, London, between the hours of two and 
six of the aflernoon of the same day, which he tlie said Thomas 
Andrews ought to have paid there to the said Albert upon or 
before the said day, aocording to the form and effect of the 
said award, but the same are yet unpaid; and this he is ready 
to verify; wherefore he prays judgment, and his said debt, 
together with his damages on occasion of the detention of this 
debt, to be adjudged to him, See. • 

Demurrer in the usual form, with special causes, as.follows: Special 
And for causes of demurrer in lajr upon the said replication, 

Iw the said Thomas Andrews, according, to the form of the 
statute in such case thereof lately'made and provided, shewa 
to the court here these causes following, that is to say: for 
that by the said award above mentioned in the said replica- ([ 168 3 
tion, it appears that the said award was made by all the arbi¬ 
trators specified in the condition of the said writing obliga¬ 
tory, but it docs not appear by the said award tluit the said 
liabert Girffi'ics, one of the said arbitrators, signe;d, sealed, pub¬ 
lished, or delivered tlic said award, and that (he said award 
is in divers places defective, and that the said replication is 
uncertain,.and wants form, &c. — Joinder in demurrer. — But 
because the court of our said lord the king now here is not 
yet advised of giving their jutlgment of and upon the premises, 
a day thereof is given to the said parties before our lord the 
king at Weslminstcr, until Wednesday next aftqr fifteen days of 
Laster, to hear their judgment. of and upon the pjccmises, 
because the court of our said lord the now king here is not j^et 
thereof, 8cc. (A further continuance until Friday next after • 
the morrow of the Holy Trinity.) At which day, before our 
lord the king at Westminster, come ns well the said Albert 
Skinner as the said Thomas Andrews,* by their said nttornies; 
and thereupon all and singular the premises being seen, and 
by the court of our said lord 4he now king here fully under¬ 
stood, and mature deliberation being thereof had, it seems to 
the court of our lord the king h^re, that the said pica by him 

^ 11 3 
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Avdrbws. 


Judgment for 
the plaintiff. 


the said jilbeH above pleaded in reply is good and sufficient 
in law to have the said action of him the said filbert thereof 
maintained against him the said Thomas Andrews^ as the said 
Albert Skinner hath above alleged. Therefore it is considered 
tliat the said Albert Skinner do recover against the said 
Thomas Andrews his said debt, and his damages on occasion 
of the detention of that debt, to Sd. adjudged to the said 
Albert Skinner by the court of our said lord the now king 
here with his assent. And the said Thonms Andrews in 
mercy, &c. 


C 169 ] 

Case 26. ' Skinner versus Andrews. 


"I^EBT on an obligation, dated the 8th of Febmanji in the 

19th year of the reign of the now king. The defendant 

TTi. • j .. prays oyer of the conditipn, which is, that if the defendant 
If in debt upon 7 . , 1 /. -r ..... 

bond to per- perform the award of Lxvwraxce Blancard, Thomas Bastal, 

fonn an award Jigijert Geffries, or any two of them, &c. so as the said 

or before the award be made, &c. on or before the 16th day of March 

i^Wi^ff*** *'®*‘*' ®**suing, &c. then, &c. the defendant pleads, no award 

states that the made. The plaintiff replies, that Blancard and Bastal, two 

the arbitrators, after the making of the said writing obli- 

of tiie bill, to gatory, and before the exhibiting of the bill of the plaintiflj to 

^March'*j^e the said 16th day of March, in the 19th year above 

his award, this is mentioned, nvide their award upon the premises, and thereby 

awarded the defendant to pay money to the plaintiff^ and that 

upon payment thereof general releases should be made by 

each of the parties to the other; and assigned the breach in 

the non-payment of the money, &c.; to which the defendant 


a suinciviiii 
averment that 
the award was 
mode on tliat 
day, and is 
traversable. 


S.C. 1 Lev. 
245. 1 Sid. 
S70. S Keb. 
361. S 88 . 


demurs. 

V 

And Jones, pf counsel with the defendant, took an excep¬ 
tion to. the replication, because it is not precisely averred that 
the award was mode on or before the 16th day of March, 
according to the condition; but the plaintiff only alleges it by 
a scilicet, which is not traversable; for the plaintiff has said in 
his replication, that the two arbitrators, after the making of 
the said writing obligatory, and before the exhibiting of the 
bill, to wit, on the said 16th*day of March, made their award; 
whereas he ought to have ^id, that'the two arbitrators, after 


the making of the said writing obligatory, and upon the said 
16th day of March, made their award without a scilicet; for 
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he said) that a videliceif or scilicet, is not traversable in any Skivmkr v. 

case; for if it be repugnant to the preceding matter, it is alto- ^Anpkbws.^ 

gether void; and if it be not repugnant, yet it serves only to ' ' 

explain the preceding matter, and not to enlarge it, or to make 

it bear another sense than it of itself imports. And here it is 

matter of substance, whether the award was made on or before 

the 16th day of March^ which ought to be precisely alleged, 

and is traversable on the other side; for the award might be 

made before the exhibiting of the bill, and yet not before or 

upon the said 16th day of March; and such |iward so made 

would not conclude the defendant; and so he concluded the 

replication was bad. . 

And afterwards, at another day, it was moved by Maynard 
king’s Serjeant, and Saunders dh the part of the plhmtif^ that 
the replication was good, notwithstanding the exception taken 
by Jones, And they agreed that a vyklicet, or scilicet, which A videlicet tc- 
is repugnant to the preceding matter, is merely void (1); but 
they said* that where a scilicet is^not repugnant to the pre- ter is void, but, 
ceding matter, but well agrees with it, there the videlicet, or 
scilicet, is a direct affirmation, and «hall be taken positively; as direct 
in Hob. 172.} a videlicet shall make a restriction whel^ the be taken po«- 
words are general, and it must of necessily be positive and by - 

way of direct affirmation, for otherwise it could not do so. ^ studly and^ 
And the case in Cro. Jac. ,619, 620., I is direct in the point ; Butler’s case, 
for there the plaintiff declared, that in consideratipn that he, y. 
at the request of the defendant, would travel with hkn from 
Devonshire to Ijondon to search for a will, tlie^defendant pro- 
inisetl to pay him 4/.; and tlie plaintiff averred, that after¬ 
wards, to vintr on ^^Jifteenth of April, in the 18th of king 
James, he performed the journey. The defendant then 
pleaded, that before the journey, to wjt, on the sixteenth of 
April, in the 18th of king James, he discharged tlie plaintiff 
from bis journey: and adjudged that tlie plea was bad, because 
the journey was alleged to be tlie jyieenth day of Apjril, and 
so before tlie sixteenth day, being the day of the discharge, 
and then the defendant hod not answered it. And the court. 
there took the scilicet to be a direct affirmation of the day of 
the making of the journey for otherwise tlie defendant’s plea 
as to that matter had been sufficient. 

And all the court in this cose was of opinion that the m- 
Ucet wj^ sufficient, and that t];t^ matter was positively enough 
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S^iKNEUv. alleged by the scilicet. And they said, that they could not 
^ANgREws.^ intend but that the award was m^e upon the day mendoned 
■ ’ in the scilicet, namely, upon the said 16th day of March, 

according to the condition, and upon no other day. And by 
all the court the plaintiff had judgment. (2) 


Case 27. 


Cook versus Gerrarcl. 


Hil. 16 & 17 Car. 11. Regis. Rol. 36. 


Declaration tA 
ejectment. 

C 17A ] 


^^it’ ? Monday next after the 

octave of St. Hilary in this same term, before our 
lord the king at Westminster, came Gideon Cook by Nicholas 
Jekyll, bis attorney, and brought here into the court of our 
said lord the king, then there, his certain bill against Sir 
Francis Gerrard knight, in the custody of the marshal, &c. of 
a plea of trespass and ejectment; and there are pledges of 
prosecution, to wi^ John J)oe and Richard Roe ; which said 
bill follows in these wortls, to wit: fissex, to wit, Gideon 
Cook complains of Sir Francis Gerrard knight, being in the 
custody of the marshal of the marshalsea of our lord the king, 
before the king himself; for that whereas one Thomas Kempe 


(2) In the report of tllis case in Si- 
dui'Hn it is said, it was agreed by all, 
“ that if tlie demurrer had been special, 
“ judgment must have been given for 
“ the defendant.” Ilov/cvcr in tlie 
case of Bissex V. Dissex. 3 Burr. 1729. 
which is preciseV the same case wijh 
the present, there fjoas a special demur¬ 
rer, and the case as reporte'd by Siderhn 
was cited in support of it. 'But the 
court overruled it, add sai4 that Saun¬ 
ders was much the most accui'ate re¬ 
porter of hi^ time, and they held upon 
the authority of the case os reported by 
him, that the day was sufficiently alleged 
under a videlicet, and might have been 
traversed. And so is 2 Wills. 335. 


Knight V. Preston. Gilb. Hist. C. B. 
3d edit. 132. 1 Black. Rep. 494, 495. 

Bishop of Lincolnv.Wolferstan. 5 Term 
Rep. 71 . The King v. The Mayor of 
York. Ibid. 356. The King v. John 
Arnold. 1 Term Rep. 656. Green r. 
Rennett. 6 Term Rep. 460. Grinmood 
v.Barrit. In which last cose it was 
adjudged, that where an averment is 
material, the addition of a videlicet does 
not render it immaterial. So if the day 
.laid in a declaration be material, it must 
be proved, notwithstanding it be laid 
under a videlicet. See 5 East, 244. 2'he 
King V. Stevens, and 2 Ld.Raym. 1272. 
Reg. V. Baines, [a] 


[a] See more fully as to the effect of the addition or omis^on of a scilicet, 
post. vol. ii. 290. a. n. (1). 
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on the 20th day of Octobery in the 16th year of the reign of CpoK p. 
our lord Charles the Second, now king of Er^landy &c. at Gg,»HAHP.^ 
Finchingjkld, in the said county, had demised, granted, and 
to farm let to the said Gideony six messuages, six cottages, one 
water com-mill, one windmill, 360 acres of land, 40 acres 
of meadow, 200 acres of pasture, and 100 acres of wood, 
with the appurtenances,*in Fitichiitgjield aforesaid, and Samp- 
ford Parcuy in the said county; to have and to hold the said 
tenements with the appurtenances to the said Gideoriy from 
the feast’of St, Michael the Archangel then last.past, unto the- 
end and term of five ‘years thence next following, and fully 
to be complete and ended; by virtue of which said demise 
the said Gideon entered into the said tenements with the ap¬ 
purtenances, and was thereof possessed until the said Francis 
afterwards, to wit, on the day and year aforesaid, with force 
and arms, &c. entered into the said*tenements with the ap¬ 
purtenances, in and upon the possession of him the said Gi¬ 
deon thereof, and ejected, expellecj, and amoved him the said 
Gideon from his said farm, Iris said tertp therein being not 
ended, and him the said Gideon from his said possession 
thereof has kept out, .and still keeps out, and other wrongs 
to‘him did against the peace of our said lord the now king, 
and to the damage of him the said Gideon of 5l, : and there¬ 
fore he brings suit, &c. « 

And the said Sir Francis Oerrardy by Humphrey Davis his , 
attorue)^ comes and defends the force and inj,ury wlfbn, &c. 
and says, that he is not thereof guilty, and qjf this he puls 
himself upon the country; and the said Gideon thereof like¬ 
wise : therefore let a jury thereof come before our lord the picn. 
king at Westmintery on TJnnsdap next after the Purificatior^ of 
the Blessed Maryy and who neither, &c. to recognise, &c. 
because as well, &c.; the same day is given to thq said parties 
there, &c.: afterwards, the process thereof is contiiu\ed be¬ 
tween the parties aforesaid, of the plea aforesaid byrfhejury 
being respited between them, before our lord the king at 
Westminstery until Wednesday next after fifteen days of Ecistei' ‘NUi jirtut, 
thence next following, unless the justices of our lord the king 
assigned to take assiaes in the said county shall have come 
before that time, on Monday the 13 th day oi Marchy at Brent- 
VDOody in the said county, according to the form of the statute, 

&c. b)fc reason of the'default if jurors, &c.: at which day, 
before our lord the king at Westmintery come the said parties 
by their said attornies, &c.: aiu^ the said justices of our said 
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• Vid. F.N.B. 
111 . 186. 


Some of tlie 
jury appear. 

.Talcs prayed. 


Special verdict. 


Sir R.K. seised 
in fee, made his 
will in writing. 


* See post, 

276 a. note (2) 
Will act out in 
luec verba. 


lord the king of assizes, ^lefore whom, &c. sent here their re¬ 
cord had before them in these words, to wit: 

Afterwards, at the day and place within contained, before 
Sir Samuel Bromi knight, one of the justices df our lord the 
king of the bench, and Themis Lee^ this time associated to Sir 
Orlando Bridgman knight and baronet, chief justice of our said 
lord the king of the bench, and the* said Sir Samuel Brown, 
justices of our said lord the king assigned to take assizes in the 
smd county of Essex, according to the form of the statute, &c. 
(the presence of the said Sir Orlando Bridgman being not ex¬ 
pected by virtue of his said majesty’s, writ of Si non omnes, 
&c.) came os well the within-nam^d Gideon Cook, as the 
within-written Sir Francis Gerrard knight, by their attornies 
within contained; and the juit>rs of the jury, whereof men¬ 
tion is within made, being called, some of them, to wit, 
df. Cm, Jm ^Fm, j!V. Cm, ./f. f.71, Fm C., uud 'Fm l^m, comc and are 
sworn upon the said jury; and because the' rest of the jurors 
of the said jury did not appear, therefore others of the Jjy- 
standers, being chosen for this purpose by the sheriff of the 
said county, at the request of the said Gideon Cook, and by the 
command of the said justices, are nfwiy appointed, whose 
names are afRled to the within-written panel, according to 
the form of the statute in such case lately made and provided, 
and the juiy so newly appointed, tp wit, Z.. L., T. N., A. Bm, 
Jm Gm, Bm Cm, sod Wm Hm, bcing called, likewise come, who, 
together with the said other jury first impanelled and sworn, 
being elected,^ tried, and sworn to speak the truth of the 
within-contained, say upon their oath, that long before the 
within-time when the within-mentioned trespass and eject¬ 
ment are within supposed to be made, one Sir Bobert Kempe 
knight was seised (among other things) in his demesne as of 
fee of and in the within-written tenements, with the appur¬ 
tenances ; and that the said Sir Bobert Kempe knight, being 
so thereof seised^ afterwards, and before the said time when, 
&C. to wit, dh the SOtli day of October, in the lith year of 
the reign of our said lord'the now king, made bis last will and 
testament in writing (1) *, in these words following; that is to 
say, “ 1 give and bequeath unto my loving wife, dame Elizabeth 
** Kempe, one annuity or yearly rent-charge of two hundred 


(1) Since the statute of frauds, ** tlie^ said testator in the presence of 
^ Car. 2. Cm S. s. 5. it is proper to add, three witnesses, who duly and prO- 
** and which was duly executed by him ** pprly attested such execution.” 
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“ pomiiis pet antam, to be issuing and payable? yearly out of Cook ». 
“ my manors of Spapiies-hall, in Ftnchirtg^ld aforesaid} and 
** out of all the lands thereunto belonging, and out of all 
other my lands, tenements, and hereditaments in Finch- 
“ ii^feld aforesaid, exc^it my manor of JehyUs^ now in the 
** occupation of Robert Choate^ and two parcels of wood- 
“ ground, called Bradfield-’wood and Cheere->tx>ood, now in my 
** own occupation, and also except my other lands now in 
** jointure to my daughter Ruth Kempe: the said annuity 
** of two hundred pounds per annum to be paid to her or her 
** assigns, for and during the term of her natural life, by half- 
“ yearly payments, at Xjady-dai/ and Michaelmas yearly, by 
“ equal portions, the first payment thereof to begin and to 
“ be paid at the first of the said feasts which sh^l first and 
next happen after the time of my decease, in full satisfac- 
“ tion of all such dower and thirds,* as tlie said dame Fliza- 
** beth should or might claim out of my lands after my decease, 

“ and according to certain articles of agreement, bearing date 
“ the third day of May 1662, made between me the said Sir 
“ Robert Kempe of the one part, aid Thomas Steward esquire, 

“ father of the said dame Elizabeth my now wife, of thelither , C 1*73 3 
part. And my further will and mind, is, and 1 do hereby 
** will and devise, that the said dame Elizabeth, my loving 
** wife, have tlie free use of my manor-house, called Spaynes- 
hall, and the orchard and garden thereunto belonging, and 
“ the free use of all my goods there, both within doors and 
“ without, for the space of one whole year^ next after my 
** decease. And my further will and meaning is, that if in 
case bshould happen to die, leaving tlie said Elizabeth 
my loving wife with child, and the same child shall be a 
** son, then my will and mind is, and I do hereby give, will, 
and devise all that manor house called Spaynes-hall, and all 
“ my lands, tenements, and hereditaments thereunto be- 
** longing, and all other my lands, tenements, aqd hcre- 
ditaments whatsoever in Finchingfeld aforesaid, and else- 
** where in the said county of Essex, except my manor, 

** of Jekylls and lands thereunto belonging, and two par- 
“ cels of wood-ground called Bradfeld-wood and Cheere-wood, 

** with the appurtenances, to my «aid ailer-born son, and 
** to his heirs and assigns for ever. And my further mind 
and«de$ire is, that m case, leave a son, that the sale of 
** the said manor of Jekylls, and the two parcels of wood- 
** ground called Bradfeld-woo^ and CheerC’Wjod, may be 
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Cook v. ** spared> and the lands not sold, but that the said suni 
^GeaRAHD.^ (( Qf lyfQ thousand pounds may be paid out of the revenue 
’ « of my estate, after my decease, not charged with, any 

“ rent-charge or jointure and out of my smd loving wife’s 
** marriage-portion, which is now remaining in the hands of 
“ T/iomns Stemard esquire, her father, when- the same shall 
become due, and be unpaid at the time of my decease, and 
** by the sale of such woods and timber which I do hereby 
** appoint to be sold, as may be conveniently"' raised, not de- 
■ ** facing the seat. And my further will and mind is, that in 
cas# I shall^happen to die, leaving the said dame Elizabeth 
“ my wife with child of a daughter, ‘then my will and mind 
“ is, and I do hereby give, will, and devise all that my manor 
" of Jeh/llsf and all the landsj meadows, and natures there- 
“ unto belonging, with the appurtenances, ana dso all that 
parcel of wood-grour.'d called Cheere-’moodi and that other 
“ parcel of wood-ground called Bradjield-'wood; and also all 
“ that messuage, tenement, or farm in Eincliingjkld aforesaid, 
“ and all the lands thereunto belonging, called by the name 
“ of Lymitts and Mortimenty or otherwise, with the appurte- 
“ nances, now in the tenure of Joseph Choatcy being of the 
“ yearly value of threescore and two pounds; and also all 
“ that parcel of wood-ground, lying in I'inchingjield aforesaid, 
L 174 ] “ near adjoining to the larm last before-mentioned, called 

“ Friilewoody containing by estimation twelve acres more or 
“ less,' being of the yearly value of six pounds; and also all 
“ that messuage, tenement, or farm called Hiroclsy and all the 
“ land now therewith used with the appurtenances, in Fincli- 
“ ingJieUl aforesaid, now in the occupation of Edward lAinn 
“ the younger, his assignee or assignees, being of the yearly 
“ value of forty-five pounds; and also all that messuage, 
“ tenement, or farm called by the name of the moiety of the 
“ matm' of Cockfields with the appurtenances in Finchirtgfeld 
aforesaid, anTl all the lands now therewith used, now in the 
“ tenure olf George Jiarnardy and of the yearly value of fifty 
“ pounds, to the said Mary Kempe my gi*andchild, and to any 
** such after-born daughter, equally and indifierently to be 
divided betwixt them part and part alike; ^ to have and to 
“ hold the said manor of Jehylls, and the two parcels of 
“ w’ood-ground called Cheere-wood and Bra^eld-woody imme- 
“ diatcly from and After my^deceasej-to the said Mary Kempe' 
and my said after-bom daughter, for and during the term pf 
** tlieir natural lives, doing no- strip or waste: and after the 
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« several deceases of the said Mary Kempe and my said after- 
** bora daughter, I will and devise the same premises unto the 
“ heirs of the body of the said Mary Kempe and my said after- 
** born daughter lawfully to be begotten, equally betwixt them 
to be divided; and if it shall happen I have no after-born 
“ son, or any spch after-born daughter, then I will, give, and 
“ devise all and singu]|}r my said inaribrs of Jekylls, and the 
** lands thereun^ belonging; and the said two parcels of 
‘f wood-groun(J,. Called C/^ere-wood and BradJieltl-'wooJy unto 
f* the said Mary Kempey and to the heirs of her body lawfully 
“ to be begotten, for .ever, and to have and to hold farm 
“ called Lymitts andMprtimers, with the appurtenances, now 
“ in the tenure of Joseph. Choate, the parcel of wooi^ground 
** called iH^^Frith, the farm called Hovels, in the*pccupatioti 
of Edwaf^XsUnn, and the moiety of the manor of Cockjields, 
and the lands therewitli used, in tl^e tenure of Geot'ge Bar- 
** nard,' tq^the said Maiy Kempe and my said after-born dnugli<- 
** ter, immediately from and after the dccetise of dame Eliza- 
“ beth Kempe my now wife, for and during the term of their 
natural lives, doing 110 strip or jvaste; and after the several 
“ deceases of'the said Mary Kempe and my said after d>oru 
“ daughter, I will, give, and devise the said last-mentioned 
“ premises unto the heirs of the body of the said Mary Kempe 
“ and my said after-born daughter lawlully to be begotten, 
equally and indifferently betjvixt them to be divided part and 
** part alike; aq^ if it shall happen I nave no after-beyn son, * 

“ nor any suc|t after-born daughter, then I will give and de- 
vi^e all and singular the said last-mentioned premises, in the 
“ tenure of Joseph Choate, Edward Lunn, and George Ba} ^ard, [ 1 75 3 

“ and the parcel of wood ground called the Frith, in rny own 
** occupation, after the decease of dame Elizabeth my nffw 
** wife, unto the said Maiy^Kempe, and to the heirs of her 
“ body lawfully to be begotten, ^r ever. And because I am 
“ very ^esirous to continue the possession of the capital mes- 
“ suage called Spaynes-hall, in Finchingjield afof^aid, and of 
<( divers,lands lhereu|^to belonging,* in the name and blood of 
the Kempes, so long as it shall please A^nighty God, in case 
I leave no hei|;;,male of my body lawfully begotten, in which 
** name and blood it hath continued /or many ages past, and 
“ in pursuance of a promise and engagement by me heretofore 
** made to my late dear uncle William Kempe esquire, deceased, 

** for t^e purpose aforesaid, ;w{ien he gave the same to me; I 
** do therefore hereby will, give, and devise the said capital 
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messuage called Spaynes^haUt and lands a^aresaid^ iU manner 
** and form following: Item, 1 give and bequeath to my loving 
<< kinsman Thomas Kempe, citizen and draper of London, all 
** that my said capital messuage called' i^paynes-hall, and all 
the lands thcrennto bdonging,, and all other my lands, 
** tenements, ^nd hereditaments trhatsoever, with their and 
“ every of tlveir appuftenances iff Finchingjidd aforesaid, and 
** Sampford, in the said county ot^^sser, not heretofore by 
** this my last will and testament willed\^d devised, or 
** otherwise settled and disposed oT by any act by me hereto- 
** forq^fawfully executed, to have and to hold all and singular 
the said capital messuage called Spayues-hall, and all other 
“ tlie ^fore mentioned premises with the appurtenances, 
“ unto ihp said Thomas Kempe, immediately from^ and after 
** the expiration of one whole year next after m^^eceas^ and 
“ the decease of Butk Kempe my ^aughter-m-lasfv for and 
during the term of hts natural life, doing no strip qr waste; 
“ and after the decease of the said Thomas Kempe, I will, give, ■ 
** and devise the same premises to Thomas Kempe, eldest son 
** of the said Thonlas Kempe, by EUzabelh his now wife, for 
“ the term of his natural life, doing no strip or waste; and 
** after his decease, to the heirs males of the body of the said 
Thoma& Kempe^ the son lawfully to be begotten; and &r 
** de&ult of such issu^ to the use and behoof of the heirs 
** males of Thomas Kempe the father, lawfully begotten or to 
** be begotten ; and for default of such issu& then to the uSe 
** and behoof of the right heirs maks ofme the sai^ Sir 
“ Robert Kempe for ever. And my further will and mind is, 
“ that the said Thomas-Kejnpe and his heirs respectively, in 
consideration of the devise aforesaid, immediately from and 
‘< aftei* the decease of Ruth Kempe my d'aughter-in-law, shall 


C 176 3 “ pay unto my godson Robert Oidlav), out of the rents and 

** profitsof the jointure-lands of the said Ruth Kempe, for and 
** durift^Uie natural life of him the said Robert Ouilavs, One 
“ annuity^9>yearly rent-charge of twerify pounds per annum, 

' «by half-yearly payments, at Lady-day ^d Mkhaelmas 
^ yearly; and unto Edward Osborne mf nephew, the like sum 
** of twenty pounds per annum, by half-yearly payments, at 
** Lady-day and Michaelmas yearly, during £iis natural life; 
“ aiid unto WiUiam Jloughty my nephew, the like sum» of 
** twenty pounds by, half-yejirly payqients, at Lady-day and, 
** Michaelpuzs yearly, for and'djiring the term of his'natural 
“ life; and unto EUzabeth Outlaw, the daughter oftny nephew 
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** Thami Ob^Zou^ the sum of twenty pounds •per anntm^ by Cooi^th 
« bdl&yearly payments, at JULdy-4<iy and Michaelmas yearly, t^***^^°*, 
during her natural Ufe. And my will and mind is, that if 
all mr any of the said annuities or renIt-charges shall' happen 
** to be behind and unpaid by^tiie’sf^ace of fourteen days after 
** Lady-dap and ^icha.elmas yearly, being lawfully demanded ■ 

** at Spaynes-hdll afore^id, mat then dlid at alhlimes after it 
“ shall and‘may lawftil to and for the*parties above named, 

“ and every,oii^emy of th^, to enter into all or any part of 
the lands, Ij'hich were the^jointurorlands of the said Ruth 
** Kempet after th^ decease of the said Buthy and distrain, and 
“ the (fistress and distrpsses there taken and found, to take, 

“ lead, •drivei'' and carry away, and the same to retain, keep, 

“ or sdl, gendering back the overplus, until he, l/sr, or they 
“ be' sevetahy paid their several annuities before mentioned, 

“ and the Urrdfrages of the same, if,any shall happep Ito be. 

** And my^will and mind is, that the first payment of the saitl 
** several annuities shall commence and begin to be paid at 
“ the Ifirst df the said feast-days as 'shall firs and next happen 
“ after die dhath or decease of tftp said JHuth Kempe,* as by 
the said will to the said justices and jury now here shewn, 
proved, read, and given in evidence, more fully appears. And 
the jurors aforesaid, upon their oath aforesaid, further say,, 
that the sa;d Buth Kempe widow, daughter-in-law of the said Sir 
Bobert Kempe knight,'4iamed in the saidpvill, and lately the wife 
of one William Kgmpe esquire, deceased, the only son apd heir * 
apparent whilejlie lived of the said Sir Bobeti Kempe knight| 
survived the said William Kempe her husband, and is still in 
full life; and that the said BiUh Kempe^ at the time of making 
jthe said will, and of the diath of the said Sir Bobet-l Kemper had 
divers lands and tenements, other than the lands and tenements 
mentioned in the declaration^ and which also belonged to the 
said cdpital messuage at the time.of making the skid Will^nd 
of the death of the s^d Sir BoberL settled upon hq^^r her 
jointure for tbe^term of the life of her the said of the [ 177 ] 

reversion of which sa^ lands so in jointure to the said Buth 
for the temr of her life, the said Sir Bober^ Kempe^ at the said 
time when the l|i^t will and testament was above mode by hiift 
the said Sir Bobert Kempe, and also at the time of the deuftfi of 
him fi^e said ^px^Boh&^, was seised (among‘other things) in 
fee. A^d the jurors aforesaid, upon their oath’ aforesaid, fur¬ 
ther say, diat the said WilUam 'Kempe was the only son^und 
heir apparent, while Ke lived, of the said Sir Ro&rrt Ken^e 
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of his bocly begotten, and that he the ^4 Kmpe 

had issue of the body of him the said WtUiam^ upon the 
body, of 'the styd his wife begotten, one daughter, 

namely^ ^aty J^mpej which l^aid is the daughter and 

heir qf hin\,the ^\^WiUidm*I^empe: Knd t^aLafterwards and 
before the s^j^cTlime whte^, &c. and hlfol^ %e death of th^ 
sa*tf’ Si^ ^bert Kenij^i father of^im the said^ PnUiam Kpnpe, 
to wit^ the IStl^dny of Jammryy ^iii tli^ear*of our Lord 
• the said William Kempe^ at 7'VV2C^zV?g;/^^^^resai^,’>died, 
and me said Mary K^nipe sihrvitl^d Jiim the sai3 “ WtUiav^ 
l^entpe^ and is yefe in full life. And the jurors ^foresaid, upon 
tj^eir oath^aforesaid, further say, that the said ^ivliobeH Kempe 
knight, being so seised as aforesaid, of and in Uie eat^ tene- 
inest^, witlCfthe appurtenances in the said decla^tipn men* 
tioned^ and likcwii>e of the said rev<^‘sion as affresasid, after* 

J ardi Jirfd before the said time wlien, &c. t# wit, on the 3d 
ay of Sepiember, in the 15th year of the reign of our said lord 
t^e now king at F. aforesaid, ^ died so thereof seised, without 
heir of his body, other than the said Mary. Aife the jUrors 
aforesaid, upon th^ir oath aforesaid, further savji that the said 
Thianas Kemper named in the within written declaration, who 
demised to the said Gideon Cook the said tenements, with the 
apjpurtenances in the said declaration mentioned, and Thomas 
Kempe likewise abovementioned in the said last will and testa* 
meat of the said iSir Fobet /, are one and. the same j^ersqn, and 
Hot other or different; and that afterwarc^ and bc^rc the 
^said time when, &c. and after the term of ^ne whulq. year 
after the death of him the said Sir llohert Kanpe, to \yt, on the 
^15th day of October, in the 16th year of the ];cign of ouv i^aid 
lord the now king, he the said Thomas Kempe entered into tljjj 
<apitdl messuage called Spaynes-hall, being the said messuage 
devised to the said FJizabeth Kemp for one year, and into the 
»„lapds/ tenements and hereditaments with the appurtenaupeii 
, ^erp4^^ bcjppging and ajtpertaining, being thesamapiessuDge, 
iuid the ^me tenements«witli the^app&rtenances,,as W’ell in 
manner a^ form aforesaid devised in the kaid l{tst«will and 
tes^ment to the said Thomas Kempe as above mentioned jp tlie 
. 'Said'testament,' as mentioned in die said declaradon| and not 
*"«t1l|fA‘ <l» diff^'cnt, nor being lands or ten<^ents, or any parcel 
/ei^in \}iejp|ntur^ of the said al|^ve mentioned, 

^J|!^her«vlp^settl^ or disposed of b^any dkt ofthim the said 
qjir .£i^&^i^ 1 iMrn^^wfull;^kecuted,'>t 4 pd ‘thereof seised 
• a^ me'&w re^ire^and ^tiafthe said^’Tl^mas Kempe being so 
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seised thereof afterwards, to wit, on the 20 th day of the said Cook t». 
month of October^ in the 16 th year aforesaid, demised unto 
the said Gideon Cook the said tenements wiUi the appurtenances 
mentitmed in the said dast will apd testament and di^aratioq, 
to have and to hold the sai^ tehhments ^Ith the J^pj^rte- 
nancesy to t]{l said Gideon *Co 6 k, i^m the Si.'^ichaet 

• ' •• » • i. I*.-' ' 

the Archangel then last past, unto the end and tei’ni of nve.;; 
years th^ce nei^ follq^ing, and fully ta be complete .^nd'' 
ended} apd thltt by virtue >of the said demise, he the said dfiv \ 
deon enter^ into the ‘Said tenements*Vith the appurtenaoel,' 
and was thereof possessed; and that the ^idT Gideon bei^ so 
possessed thereof, the said Francis Gerrard, by the command ' 
of the'^-said Jtulh Kempe and the said Mar^ Kcnipe^oSicryffxe^, *. 
to wit,' On the said 20th day of October^ in the 16 th year afOTe- 
saidj entered into the said, tenements, with tRe appurtenlncfS" . 
in aqd upon thi possession of him the caid Gideon tHerebf, alfS 1 

cjecte<rhim from his said farm; but whether upon the whole 
matter aforesaid, by the said jurors in form afbresaid found, court. , 
the sam FroTicis Gerrard is guilty of the, said trespass and 
ejectment within supposed to be by him done, the said jurors ^ 
are entirely ignorant, pud thereof pray the advice and cmisi- 
deration of the court here. And if ujion the whole matter 
aforesaid, by the said jurors in form aforesaid found, lit shall 
appear to the court here,, that the said Francis Gerrard is 
guilty of the saidjtrespass and ojectment, then the ^id jurors 
upon their oath say, that the said Francis GetTard is guilty of 
the said trespass and ejectment, in manner and form as the said 
Gideon Cook within complains against him, and then tlicy; 
asMss the damages of him the said Gideon Cook^ on occasion 
of the said trespass and ejectment, beyond his costs and charges 
by him about his suit in this behalf expended, to Gd. and W 
those cos^ and charges to 405 . And if, upon the whole matter 
aforesaid by the said jurors in form aforesaid founds shall 
appear to the court here, that the ssjid Francis Gerrard^ Is 
guilty of the said trespass ^nd ejectment within supposed to be • 
by him dohe, then th^ said jurors say upon their said oath^ 
thattlie said Francis Gerrard is not guilty of the said tresgassr ■. 
and ejeepnent, as, he the said Francis Gerrard has ,withiu in 
pleading alleged, ^nd because the court of ouivsnid . * 

king here is not yet ^dyised of giving their judgment stfjBaaUSt . 
upon the premises, a day thereof, is given, to th^%jdd,p^P:^| ; 
before Our- lord Ih^kifrg at Wesiptijister^vai^l 
after the morrow of the %} hear dieir judgment 

VoL. I. . g ^ 
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Cook v. thereof because the court of our said lord the king here is 
Grhrakp.^ thereof not yet, &c. ^ At which day, before our lord the king 
^ at JVestmitifter, come the said p^tie^ by their said attornies; 
and becanse the court of our lord the- king here is‘ not yet 
ndvis^t>f giving their judgm^t of and uponfthe premises, a 
day thereof isr further giveft to the‘said parties.before our lord 
the king (tt Westminster^ until Tncsday next after three weeks 
f 179 ] of ^t.^Michaeli to hear their judgment thereof, &c. because 
tbie Qpurt of Our lord the king h^re is ther^f'O^ yet, &c. 
Before which said thrett weeks of St. Michael the said suit was 
adjourned, by fils majesty’s writ of common adjournment, 
from Westminster aforesaid, to the city of Oo^ordf in the county 
pf Oxford, pntil the octave of St. Martin then next fbllowing; 
at 'Ikhich said oct^e of St. Martin, before our lord the king 
at O^ard aforesaid, come the said parties by their said attor> 
dies; and' because the court of our lord,the king here is not 
^et advised of giving their judgment of and upofi'the pre- 
, mises, a day thei'eof is further given to the said parties before 
, ohr lord the king at Os^ord aforesaid, until Satterda^ next 
after the octave of the PnrJfication of the Blessed Mary thence 
next following. Before which day the said stiit was further 
* adjourned by another writ of his said majesty of commcm ad- 
Sit adjourned joumofent to Westminster aforesaid, until the said octave of 
t(Wcstniiibtcr. Purifcotion of the Blessed Mary ; at which sai^ Saturday 

next after the octave of the Purification of the Blessed,Mary, 
before our lo^ the king at Westminster, come the said parties 
by their said attornies; and because the court of our lord the 
king here is 'not yet advised of pving their judgment of and 
upon the premises, a day thereof is further given to the said 
mrties before our lord the king at Westminster, until Wednes- 
aay next after fifteen days of Easter, to hear their judgment 
thereof &c. because the court of our lord the king here is 


thereof-hoi yet, &c. (and so it is continued from term to term). 
At which d^y, before our lord the king at Westminster, come 
the saief paities by their said att^'nies; whereupon all and 
singular the premises being seen, and by Uie court of our lord 
Chotking here more fully understood, and mature deliberation 
beifig diereof had, for that it seems to the court of, our lord 
tlie*king her^ upon the whole matter a&resaid above in foi m 
dfpiessld fou^d, that the said Francis piet'rard is guilty of 
. .) tho'^id trespass and ejectipent in tjie*said declaration above 

Jud^n^or imput^ .to Iftm^ manuei^hd formAas said Gideon Cook 
pisWtir. abov^ declared against fiimi therefore it is considered. 
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that the said Gideon do recover against the said Francis I»is Cook ti. 
term yet to come of and in the said tencfncntSy with the ap- 
purtenances, and the said damages by the said jm^ in &rm 
aforesaid assessed; and also 182. for his said costs and charges 
adjud^d of increase to the sidd Gideon by the court of our 
lord the king here with his assent} which said damages amount 
in the whole to 262. And let the said Francis Qetrard be" Cajmtur. 
taken, &c. « 

Afterwards,'to wit, on Saturdaj^ihe 15th day of Jime,'\n Error in the 
the 19th year of the reign our said lord the now king, 4;he chntS?er7 
transcript of the said record and process between the said^par- 
ties, with all things touching the same, was transmitted from 
the said court of our load the king here before the king hirtiT 
selli by virtue of a certain writ of our lorti the king for,l^r-. 
recting of error prosecuted, by the said Frauds Gerrard Bi the 
premises, before the justices-of our said lord the king of Com- [ iso J 
mon Bench and barons of the exchequer, in the chamber of 
the said Exchequer, according to the form of the statute made ^ 
in the parliament of the lady Elizabeth^ late^queen of EnglanVi 
holden at West7ninster, on the 23d day of Novemberf in the 
27th year of Her reigq; and the said Francis, in the same 
court of the said Exchequer-chamber, assigned divers matters 
in the said record and process to reverse and annul the said 
judgment; to which the sqid Gideon, appearing in the said 
court, pleaded that there was not any error, either in the said in nuih cst 
record and process, or in the giving of the said judgment. 

And afterwards, to wit, on Saturday the 6th day of February, 
in the 21st year of the reign of our said lord the now king, 
before the said justices of our said lord the king of Common 
Bench and Barons of the Exchequer of our said lord the king, 
in the said court of the said Exchequer-chamber, came as wen 
the said Gideon Cook, as the said Francis Gerrard by their said 
attomies, whereupon all and singular the premises beiii^ seen 
by the court of our lord the king in the same .Exchequer- 
chamber, and diligently examined and more fully understood, 
and mature deliberation being thereof had,' it was considered 
that the said judgment is in nothing vitious or defective, and 
that there is not any error in the said record; therefore it Judgment 
was considered tliat the said judgment.should be in all thin^ affirmed, 
affirmed, and standT jn its fuU force and effect, notwitlistaild><r 
ing the ^id cause above assigned, for error; and it was then 
and there further conWdCred, that the,said Qideon CboAr should 
recover against the said Fronds Gerrard pounds, adjudged Costs. 

!■ S 2 
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to the said Gidem with his assent, by the coiirtof our lortl the 
king in the .same Exchequer-chamber, according to the form 
of the statute thereof* made and provided, for his damages, 
fcosts, and charges, which he had on occasion of the delay of 
the execution of the said judgment, on pretence of prosecuting 
the said writ of error. And thereupon the said record and 
process thereof, had before the said justices and barons in the 
premises, were remitted by the said justices^«nd barons, before 
the king, wheresoever, &c. according to the form of the said 
statute, &c. and now remain here in the said court of our said 
lord the king, before the king himself,'^ &c. 

_ * 


>< a 

Cook versus Gerrard. 

Xj^JECTMENT. — The plaintiff declares, that Thomas 
Kempey on the 20th,of Octobery in the 16th year of the 
reign of the now King, demised to the plaintiff divers messu¬ 
ages, lands, and tenements, in Little FincMngJieldy and Little 
Sampfordy in the county of EsseXy to have from Michaelmas 
^then last past for .five years, by force of which demise the 
•plaintiff entered and was possessed, until the defendant ejected 
him to his damage, &c. Upon, not guilty pleaded, the jury 
found a special verdict to this 'effect, namely, they found that, 
before the trespass and ejectment. Sir Itobert Kempe knight 
was seised of the lands in question (among other things) in his 
demesne as of fee; and being so seised on the 13th of Octobery 
in the 14th year of the now king, made his will in writing, 
^which is found in ha;c verboy whereby he devised (among other 
things) as follows, that is to say, “ 1 do will nnd devise that 
“ my loving .wife dame Elizabeth have the free use tf niy 
“ m^iior-iiouse called Spa^nes-hally with the orchard and gar- 
** den thereunto belon^ng, (being the lands in question,) for 
“ the 4>ftce of one whole year next after my decease. And my 
** further will and meaning is, that in case I shall happen to 
“ die, leaving my wife with child, and the same child be a son, 
** then,! do will and devise my manor-house called Spaynes- 
** hally and all my lands and tenements thereto belonging, and 
airiny lands in Essex, (except the manor of Jekylls and some 
“ other land$, expressed in, the will), to my said fifter-bom 
son, and his heirs a^d assigns for over.” And then he 
made provision for the after-bom child, in case it should be a 
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daughter, by a devfse of the manor of Jekylis to her anil 
Manj Kempe his granil-daughter in fee; but in case he should 
have no afler-born child, then he devisetl the whole manor of 
Jekylh to Mary his grandnlnughter in fee. And then fol¬ 
lowed the clause upon which the controversy arose, namely, 
** and because I am very desirous to continue the possession 
“ of the capital messuage called Spaynes~kallj in Finchingfield 
“ aforesaid, and of divers lands thereunto belonging, in tlie 
“ name and blood of the Kempes, so long as it shall please 
“ Almighty God, in case 1 leave no heir male of my body 
lawfully begotten, in which name and blood it hath conti- 
“ nued for many ages pnst, and in pursuance of a promise and 
“ engagement by me heretofore made to my late dear uncle 
“ William Kempe esquire deceased, for the purpose aforesaid, 
“ when he gave the same to me, I do therefore hereby will, 
“ give, and devise the said capital mes^iage called iSpmJfnes-Aff//, 
“ and lands aforesaid, in manner and form following; Item^ I 
“ give and bequeath unto my loviiig^kinsman Thomas Kempe, 
“ citizen mul draper of London, (wlfo is the lessor of the plain- 
“ tiff,) all that my said capital messuage called Spayncs-hall, 
^ and all the lands thereunto belonging, and ail other my londs, 
“ tenements, and hereditaments vohatsoever, with their and every 
“ of their appurtenances in Finchingfield aforesaid, and Samp- 
“ Jord, in the said county of Essex, not heretofore by this my last 
“ will and testament willed and devised, or otherwise settled and 
“ disposed (f by any act by me heretofore lawfully exeat{ed, to* 
have and to hold all and singular the said capital messuage 
“ called Spaynes'hall, and all other the before-mentioned pre- 
“ mises with their appurtenances, unto the said ThomasKempe, 
“ immediately from and after the expiration of one whole year 
“ next after my decease, and the decease of Ruth Kempe ni^ 
“ daughter-in-law, for and during the terra of his natural life, 
“ doing no strip or waste. And after the decease'of the said 
“ Thomas Kempe, I will, give, and devise the same premises to 
“ ThomasKempe, eldest son of the said ThomasKempe, h^Fdiza- 
beth his now wife, for the term of his natural life, doing no 
“ strip or waste,” witli the remainder over in tail to the heirs 
male of Thomas the son, remainder over in tail to the heirs male 
of Thomas the father, with limitation over to the rif^lit heirs 
male of the devisor. And they further found, that the said Ruth 
Kempe, widow, tlie daughter-in-law of the said devisor, and 
late the*wife of one William Ktmpe esquire, the only son and 
heir apparent (while he liveil) of the devisor, survived her 
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Cook v. husband, and vras in full life; and that Che said HtUftf at the 
^Gerhakd.^ jjf making of the said will, and at the time of the 
’ death of the devisor, had divers lands and tenements (besides 
the lands in question which belonged to the said capitaf mes¬ 
suage) settled upon her for her jointure for the term of the 
life of the said Ruth (of the reversion whereof the said de¬ 
visor was seised in fee at the time of the will and his death). 
And the jury further found, that the said William Kempe, 
while he lived, was the only son and heir of the body of the 
devisor; and that the said William died in the life-time of the 
devisor, and that the devisor died so seised without any other 
issue; and that the lessor of the plaintiff^ and Thomas Kempe 
named in the will, is the same person; and that the said lessor 
of tlie plaintiff, after the expiration of a year after the death 
of the devisor, entered into the messuage called Spapnes-hall, 
and the other lands thereto l)elonging, being the lands devised 
to Elizabeth for a year, and which were not in jointure to 
RtUhf nor otherwise disposed by the devisor, and was seised 
as the law requires, &c.; and being so seised, demised them 
to the plaintifi* for the term mentioned in the declaration, 
who entered and was possessed until the defendant, by thi 
command of the said Ruth and Mary, who was the heir at 
law, entered upon him and ejected him, as the plaintiff has 
declared ; but whether the defendant be guilty of the eject¬ 
ment or not, they leave to the judgment of the court; and if 
‘ the court'shall adjudge for the plaintiflj they find for the 
plaintiftj and give damages and costs; and if the court shall 
iidjudge for the defendant, they find for the defendant. 

And this case was argued in the King’s Bench by Jones 
f 183 ] for the plaintiff, and by Conyers of the Middle Temple for the 
defendant. And the case upon the verdict was opened in 
this manner, namely. Sir Robert Kempe knight, was seised of 
the lands in question in fee,^ and was also seised of the rever¬ 
sion of othea lands expectant upon the death of Ruth Kempe 
his duiigliter-in-law (whereof Ruth had an estate for her life 
for her jointure); and^being so seised, the said Sir Robert 
Kempe, by his will in writing, devised that dame Elizabeth his 
wife should have the free use of the demesne lands (being the 
lands in’H^uestion) for one year after his death; and then he 
deviseththe demesnes and 4he reversion (1) together to the 

.(1) It was admitted on both sides So js Willovts v. Lydeot. 2 Vfnt. 285. 
that the reversion passed by the devise Carth. 50. S. C. Strode v. RussclL 
of “ all other his lands not before devised 2 Vern. 621. 3 P. Will. 55. Chester v. 

“ efr otherwise settled," 1 Lev. 212. Chatcr, 
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lessor of tlie plaiiitiif, habendum immediately from and after Cook v. 
the expiration of one whole year next after his decease^ and 
the decease of the said BMth Kempe^ who was tenant for life 
of tilt reversion lands^ for the term of the life of the said 
Thomas Kempe^ lessor of the plaintiff, doing no strip ca* waste. 

And whether Thomas Kempe the lessor should have the demesne 
lands immediately after the expiration of the year, or should 
have nothing until the death of the said RutJti and if tlie de¬ 
mesne lands should descend to the heir in the mean time, was 
the question; for if he must wait until the death of Rtdhy then 
the plaintiff and his l^sor have not any title, because the said 
Ruth was found to be living. 

And Jones for the plaintiff argued, that Thomas Kempe the 
plaintiff’s lessor had title to the.demesne lands (being the lands 
in question) immediately after the expiration of the year; 
for tliough the words of the will are joint, namely, habendum 
immediat^y from and after the expiration of one whole year 
after my decease, and the decease of my daughter-in-law, Ruth 
Kempe, yet, he said, the words sllml be taken distributively, 
and reddendo singula singulis / that is to sily, that the devisee 
IViomas Kempe shall have the demesne lands immediately ftom 
and after the expiration of tlie yeai-, and the lands in reversion 
from and after the decease of tlie said Ridh Kempe; and upon 
this ground he cited divers books, namely, Cro. Eliz. 199. 

Veale v. Roberts (2). Stephens^ was seised of two customary ’ 
messuages with the lands thereto belonging; and Heydon * 
was seised of two others with the lands thereto belonging; 
and fV. and 7K were possessed of 10 acres called Normors, 
being the lands in question; all which were parcel of the 
possessions of the abbey of Gloucester: the abbot and con¬ 
vent demised for years to John Veale all the said messuages 
and lands thereto belonging, and also the said lands called 
Noimors, habendum the said messuages and lands, and also the 
said land called Notmors, from the time of the deatlr, sur¬ 
render, forfeiture, or determination of the said estate and 
term of the said Stephens, Heydon, and W, and W. rendering 
a rent. The estate of the said fV. and tV. in Normors ex¬ 
pired, and the other estates were in esse; and it was adjudged 
that the term granted to John Veale should commence imme¬ 
diately in Normors, an<l should not wait until the determin- [ 184< ] 
ation of the other estates, and that the habendum should be 
- _ * _ 1 

(2) S. C. 2 Leon. 105. 

S 4. 
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construwl dislribttiivehft reddendo singula sittgulis. Cro. jl ac. 259* 
Aylor V. Chep. (3) One devised lands to his two .sons and the 
lieirs of their two bodies, and that his executor should have 
the lands until they came to their several ages of 'one-andMwenty 
years; one son attained his age of 21 years, and entered, and 
adjudged that he might well do so, notwithstanding the other 
hod not attained his age; for the words of the will shall be 
taken distrilMively^ reddendo singida sin^ilisy and there&re they 
should enter into their several parts as they should respectively 
attain their age. So is Cro. Jac. 655. Gilbert v. Witty and 
otlicrs (4): the devisor had three sons,, and devised one mes¬ 
suage to the first son and his heirs, and another messuage to 
tlie second son and his heirs, and a third messuage to the third 
son and his heirs; provided alvoays, that if all my said sons die 
•without issue of their bodies lawfully begotten^ then all my said 
messuages shall remain ami be to Margeiy my wife and her heirs 
for even'. Two of the sons died without issue, the third son 
survivctl and had issue ^ yet it was adjudged that the wife 
should have the messuag^ devised to the two sons who were 
dead without issifc, immediately after their respective de¬ 
ceases, though the words were, that if all my sons die, then all 
my lands shall remain, &c. And Jukice Wyndhanl^s case * 
has the same construction ns Veale and Boba fs case above 
citeil: and yet that was in a deed, which is not so favourably 
construed as a will; fur a will shall be construed as near the 
true meaning as can be. And he contended the true mean¬ 
ing of the will in question to be as he had construed it: for, 
first, it appears by the will that the testator intended that the 
lands devised should remain in his name; but if they should 
descend to Maty Kempe his grand-daughter and heir, although 
<»he be of the name of Kempc at present, yet by common in¬ 
tendment she will change her name by marriage, and then 
the intent of the devisor will not take efiect; and the devisor 
has otherwise provided for his said grand-dnughter aiul heir 
by the Revise of the manor of Jekylls and other lands. Se¬ 
condly, it appears by t^e will, that Kempe the devisee, imrae- 


(3) S.C. Yelv. 183. 1 Brownl. 147*; Levingston, 1 Vent. 224.; in Holmes v. 

and 1 Bulst. 42.; but misreported in, Sir T* Raym. 454. and 2 Show, 

this last book. 139.; and arguendo in Wright v. Hol- 

(4) S. C. 2 Roll. Rep. 281. S.C. ford. Cowp, 32. 34. See ppst, 185. 
filed by Bridgman C. J. in Rundnl v. note \6). 

Eclay, Cart. 173.; cited also in Cole v. 
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diately after the death of Ruth, should pay out of the jointure Cook v. 
lands 20/. a-year to one Robert Outlaw, a godson of the de- ^Gehrard.^ 
visor, for his life, at Lady-day and Michaehnas. Now, if the 
said lUuh had died within the year after the testator, the said 
20/. a-year should not be paid unless the devisee should have 
them immediately after the decease of notwithstanding [ 185 ] 

the year was not expired; and therefore it should be con¬ 
strued that the devisee should have the jointure lands imme¬ 
diately after the deatli of RtUh, and should have the demesne 
lands immediately after the expiration of the year after the 
testator’s death; for otherwise the 20/. a-year would not be 
paid immediately after the decease of Rdh by the devisee, if 
Ruth had died within the year, which is directly contrary to 
the express words of the will, thirdly, the devisdT provides 
by his will, that there shall be no waste or strip committed by 
the devisees, but would have it kept,entire without spoil to 
continue in his name: but if the demesne lands should de¬ 
scend to the heir in die mean time^ntil the death of Ruth, 
the heir may commit what waste she pleases, and no means to 
prevent it, which would be directly; against the will atid the 
true meaning of the devisor. And for these reasons he prated 
judgment for the plaintilf. 

Conyers for the defendant put the case, and it appeared to 
him that the plaintiff ought to be barred, because (as he held) 
the lessor of the plaintiff being the devisee should take nothing 
before the death of Ruth and the expiration of the year, but 
that the demesne lands, after the expiration of the year, 
should descend to the heir at law until the death of Ihtth, 
and that the words of the will should be taken as they are, 
namely, joint, and not distributively; for he argued that the Tiic wordsofa 
words in a will, which disinherit the heir at law, ought to be* ei'car u! dishi- 
very perspicuous and clear, and not dubious; for if they are iierit an heir at 
dubious, (as in this case,) they ought to be intcrpreled for the 
benefit of the heir, and not to disinherit him: and for this he 
cited many cases. (5) And as to the case of Gilbert and Witty 
above cited, he said, that there the construction, that the wife 

(5) So is Cro. Car. 369. v. Benn v. Gaskin, 1 P. Will. 38. Philips 
Bence. Vaug. 262. Gardner v. Sheldon, y. Philips. Ibid. 473. WiUis v. Lucas. 
Sir T. Haym.453. Holmes v. Meynel. 3 P. Will. 61. Chester v. Chester. 
1 Ctmnc. Cases, 7. Cowp. 660, 661. 6 TermRcp.671.7’Ao»iaiv. [A] 

fA] 7 East, 97. Trent \. Hanning. 9 East,267.Rightv. Compton. 3B.&A. 

425. Cooper v. Jones. 
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Cook w. should take the messuages devised to the said two sons who 
Gkrraiid. injmediately after their deceases, was through necessityi 

because the judges could not make cross remainders (6); and 
for that reason alone they construed that the wife should take 


liut where there is no ambiguity, a de> 
^isee is as much favoured as an heir at 
law. 6Mod. 13S. ^non. 2Vern. 340. 
per Holt chief justice, in Lord Falk¬ 
land V. Bertie, 

(6) This was upon the principle that 
cross remainders could not be implied 
between more than two; Dodridge 
justice saying, that though cross re¬ 
mainders may be implied between two, 
yet the law would not endure them be¬ 
tween three, to which the two other 
judgesagreed; butXe^the chief justic6 
was of opinion, that there ought to 
have been cross remainders in order to'^, 
satisfy the word flW, which shewed the 
testator’s intent to be, that his wife 
should not have tiny part of the estate 
until all his sons were dead without 
issue, and likewise that all the estate 
was to vest in the wife at the same time, 
2 Roll. Rep. 282. S.C. And it seems 
certain, that the case would now be de¬ 
cided according to' his opinion. See 
Sir T. Jones, 173. Holmes v. Meynel, 
There were two reasons assigned against 
implyingcross remainders between more 
than two. One was to prevent, as well 
the confusioiTivhicb, it is said, would 
follow from the division of an estate 
among many, as the uncertainty which 
would arise, w'hethcr tlicsucyivingsharcs 
should vest in them joint tenants or 
tenants in common, and for what estate. 
The other, which was a technical rea¬ 
son, was to avoid the splitting of 
tenures. The distinction taken by Dod¬ 
ridge J. seems to have been adhered to 
for a considerable time after. Lord 
Hale gives it as his opinion that cross 
remainders shall not rise between three, 
unless the words do very plainly express 


the intent of the devisor to be so; as 
where Black-acre is devised to White- 
acre to B, and Green-acre to C, and if 
they die without issue of their bodies, 
vel dterius eorum, tlien to remain, &c. 
there, by reason of the words « alterius 
“ eorumy* cross remainders shall be. 

1 Vent. 224fr Cole v. Leoingston, And 
the court of K. B. adopted the same 
distinction in Holmes v. MeyneU Sir T. 
Jones, 173. So in 1 Vez. 104. Mar- 
ryat v. Tovonly, Lord Hardwicke lays it 
down, that the law will not admit cross 
remainders to be raised by implication 
^among more than two. The leaning 
of his mind seems to have been against 
raising cross remainders by implication 
even between two only. In 1 Atk. 
.579, 580. Davenport v. OUUsy he says, 
that cross remainders are never favoured 
by the law, and can only be raised by 
an implication absolutely necessary. And 
therefore, where a man deviseti to his 
wife for life, and after her decease to his 
son and daughter I, 0, and M, O. to be 
equally divided between them, and the 
several and respective issues of their 
bodies, and for want of such issue to 
the wife in fee. /. O, died without 
issue; Lord Hardxaicke held that there 
was no cross remainder, because the 
words “ several and respective" effec¬ 
tually disjoin the title, and the pre¬ 
sumption was as strong in favour of the 
wife as of the children. So where a 
deuse was to the testator’s grandson 
rTh.^ and to E. H. his grand daughter, 
equally to be divided, and to the heirs 
of their respective bodies, and^r de¬ 
fault of such issue to his grand-daugh¬ 
ter 'A, B. in fee; E, H, the grand¬ 
daughter died without issue. Lord 
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immediately ailer the deceases of the sons, because tliere was Cooic v. 
no otlier to take it. And he also urged that here there was 
no devise to the wife of tlie devisor of Spayties-hall and the 
demesne lands at all, but only of the free use of tliem: and 

Hardtaicke C. J. in delivering fee opi- “ land should remain to a stranger in 
nion of the K« B. said, that the words “ feethe younger son died without 
“ in default of such issue” may very issue, it was adjudged that the eldest 
naturally refer to the word respective^ son should have the land by the inipli- 
and then it would run as if the devise cative devise. 4« Leon. 14.. pi. 51. So 
had been of one half to his grandson, where a man devised aU his lands unto 
and the other to his grtind-daughler, his two daughters E. and A. and their 
and for want of such \w\xe*respectivelyt heirs, equally to be divided betwixt 
to^.£.; that is, the same respective part them, and in case they happen to die 
that the person dying was seised of. without issue,* then to F, M. in tail. 
2 Str. 969. Comber v. HiM. S. C. Cas. A. died without issue, it was held that 
temp. Hardw. 22. And precisely the the other daughter should take A.’s 
same point was determined in Williams moiety by way of cross remainder, 
v. Broxane, 2 Str. 996. And where a For that seemed to be the clear intent 
devise was *« to R, C. for life, and aftet-^of the testator, as appeared from the 
“ his decease unto the lawful issue of the yioxAttthey and all j which was as much 
“ said R. C. as tenants in common; but as to say, that if both died without issue, 
** in case the said R. C. sliall die with- then all tjie said land' should go togc- 
“ out leaving lawful issue, then to E.H. ther , to F. M. Sir T. Jones, 172. 
« in fee.” It was held that R. C. took Holmes v. Meynel. S. C. Sir T. Ilaym. 
an estate tail in order to effectuate the 452. Pollexf. 415. 
testator’s general intent, and that cross- But the rule of cross-remainders has 
remainders could not be implied between of late years been construed with some 
the issue of R. C. for that would be in qualiGcation, and the leaning of courts 
express contradiction to the rule of law of justice seems to have been in favour 
in Comber y. Hilly namely, that cross- of them. For the settled distinction 
remainders Shall not be implied between now is, that the presumption is in favour 
more than two, unless such appears on of cross-remainders between txao and no 
the face of the will to have been the in- more; but where they are to be raised 
tention of the testator; but that no such between more than txvo, the presump- 
intent appeared in that case from the tion is against ^cross-remainders, though 
words ot the will. 1 East. 229. Doe on such presumption may be answered by 
dem, of Cook y. Cooper, But if the in- circumstances of'plain and manifest 
tent were plain^ Lord Hardxaicke ad- intention either way. Cowp. 777. 
mitted that cross-remainders might then Pery v. White. Ibid. 797. Phipard v. 
be implied between two, and recognised Mansfield. 4 Term Rep. 710. Atherton 
the cases where it had been so decided, v. Pye. If it appears from the whole 
As where a man devised part of his will that the testator intended cross- 
land to his eldest son in tail, and the remainders between more than two, 
other part of his land to Jjis younger that intent will now be effectuated in 
son in tail, and that if any of his feons the same manner as is done in every 
died without issue, “ then the xahole other case of an intent in a will, and 
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Cook v. those lands descended to the heir at law; and so it is but an 
GERnARD.^ executory devise to the lessor of the plaindlf to commence at 
a future time, (and in die mean time it will descend to the 
heir at law,) which may take effect after the death of Ruth 


as was formerly done where cross-re- from them. But still it has been oh- 
mainders were to be implied between jected, that these words arc necessa- 
two only, though with more liberality rily implied in the case of Holford r. 
of construction than in some of the Wright; because the words ** to take 
former cases. And this seems agreeable “ as tenants in common’’ do, it is said, 
to what had been decided long before, also effectually disjoin the title; for ten> 
namely, in the 13 Eliz. Dyer, 303. b. ants in common take by several titles. 
Where a man, having issue five sons, and the estate descends to their issue re- 
devised lands to his four younger sons spectively^ and by such issue is necessa- 
and the heirs male of their bodies, and rilyftieant respective and therefore 
if they aU died without issue of their it is alleged, that there is no substantial 
bodies or any of their bodies, that thp distinction between these cases. The 
lands should remain to his right heirs: same reasoning is adopted by Lord Ken- 
it was held, that no part should revert yon in Watson v. Foxon. 2 East, 41. So 
as long as any of his sons had issue^'too where G. P. gave all his lands unto 
male. Accordingly in a late> case, his two brothers W.P. and /. P. and 
where the devise was to the use of all his sister E. C., and the heirs of their 
** and every the daughter and daughters bodies lawfully begotten, as tenants in 
** of P. H, and C. M. H. the testatrix common and not as joint tenants, and 
** lawfully to be begotten, and to the Jbr want of such issue, to his own right 
heirs of their body and bodies; such heirs for ever. W. P. was heir at law; 
*' daughters, if more than one, to take I, P. died without issue. It was held 
** os tenantG in common and not as joint that there were cross-remainders, and 
tenants, and Jbr default of such issue, of course the share of I. P. vested in 
“ to the use of her right heirsthe W. P. and E. C. Cowp. 797. Phipard 
testatrix died leaving I. W. her heir at v. Man.^eld. So where a man devised 
law, and two daughters by P. H.: one to all and every the daughter and daugli- 
of the daugMers died without issue, ters of the body of his daughter M. and 
The court of K. B. was of opinion that the heirs male of the body of such 
the daughters took cross-remainders, daughter or daughters equally between 
Cowp. 31. Wright V. Holford; seeS.C. them, if more than one, as tenants in 
6 Brown P. C. 156.164, lOS. 180. This common, and not as joint tenants; and 
has been consideretKas a leading case for and in default of such issue, he gave 
ever since. The words several and re- and devised all the premises unto his 
spcctive," which were relied upon, in the right heirs. The court was of opinion 
cases of Comber v. HUl, Williams v. that the testator intended that the wlmle 
Browne, and Davenport v. Oldis, to shew should go together upon the death of 
that the limitation over was to take all his grand-daughters without issue 
place upon failure of either of the male, and held that they should take by 
daughters and their issue respectively, cross remainders. 4 Term llep. 710. 
were not used in this case, and there- Atherton v. Pye, And where a testator 


fore it is in that respect distinguishable 


devised to <8. N, and M. F, for their 
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as well as before, as there was no preo^dent estate devised to Cooit vi 
direct it. And he relied on the case in Moor’s Reports * j 
A man, seised of a manor, parcel in demesne and parcel in * FoI. 7 . cited 
service, by his will devised to his wife all his demesne lands for another 
for her life; and also by the same will devised to her all the 
f services and chief-rents for fifteen years, and further devised “pon byVaugh- 
all the manor to another after the death of the wife; and it (janlnerv. 
was adiudffcd that the devisee should take nothing until after Sheldon, Vaug. 

^ ^ ® 263 * 

the death of the wife, although the fifteen years had* expired, -j 


lives, and after their deatfi he gave ** all ive'* used in such devise, 2 East, 36. 

and every the said premises to all and IVatson v. Foxon. And Mr. Justice 
“ every the younger children of the said Lawrence, in giving his judgment, cited 


** M. F. begotten or to be begotteh, if 
** more than one, equally to be divided 
** amongst them, and to the heirs of 
** their respective body and bodies, to 


the case of Dde v. BuroiUe, decided in 
the K. B. in Easter, 13 Geo. 3. where 
a devise by A. (who had three sons and 
seven daughters) ** to his sons succes- 


hold as tenants in common, and not y* sively for life, remainder to the heirs 
as joint-tenants; and if the said M.Fr*^ male of their bodies, remainder to the 


shall have only one child, then to such 
** only child, and to the heirs of his eft 
** her body lawfully issuing, and for 
want of such issue he gave lAe said 
“ premises to C. N. (with several limi¬ 
tations over) and for want of such 


** heitis female of their bodies, remainder 
** over to all and every his daughter 
** and daughters (if two or* more) as 
tenants in common, and to the heirs 
of her and their bodies, remainder to 
** the heirs of the devisor’s brother,” 


** issue, then the testator devised thg said was held to give cross remainders to the 
“ premises over.” It was held that daughters. F 6 r though between more 
cross remainders were to be implied be- than two the presumption is against 
tween the younger children of M. F. cross remainders, yet that may bo con- 
from the apparent intention of the testa- trolled by a plain intention to the con- 
tor notwithstanding the word “ respect- trary. 2 East, 47- [c] 


[c] The principal cases which have 
been decided upon the subject of cross 
remainders in a will, since the last edi¬ 
tion of these reports, are 6 East, 628. 
Roe V. Clayton. 1 Dow. 384. S. C. 
1 Taunt. 234. Doe v. Webb. 17 Ves. 
64. Green v. Stephens. 3 B. & A. 425. 
Cooper v. Jones. 

In Roe V. Clayton a man, having a 
niece S. E. the daughter of a deceased 
brother, and four sisters, one of whom 
alone had issue, gave all his landg, te¬ 
nements, and hereditaments, at Elly- 
Hill, and all other his real estate what¬ 


soever and wheresoever, to S. E. for 
her life; remainder to trustees to pre¬ 
serve contingent remainders: remain¬ 
der to the first son of S. E. in tail; re¬ 
mainder to the second and other sons of 
S. E. successively in tail; remainder to 
all and every the daughter and daugh¬ 
ters of S. E. in tail as tenants in com¬ 
mon ; “ and for default of such issue, 
’then to the issue of my sisters, S. iS. 
I. W., B. E., and I. M. in tail, in such 
manner os I have limited the same -to 
my said niece <S. E.’s issue; and for 
default of such issue, to remain to my 
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Cook v. and that the heir, at the expiration of the fifteen years, should 
Gerrard.^ have the services and chief-rents during the wife’s life. And 
^ therefore he prayed judgment for the defendant. 

Judgment of But the court without any difficulty delivered their opinion 

tliu court. 


So cross remainders may be created xvords. The usual form is, and in 
by deed, but then it must be by express ** case there shall be a failure of issue of 


own right heirs for ever.” The court 
was opinion, that the testator intended 
that all his estate should be enjoyed by 
the issue of his four sisters, so long as 
there were any such, and in default of 
such issue all should go over together, 
and held that the issue of the four 
sisters took by cross remainders among 
each other; relying principally on the 
words ** all his estate'* This judgment 
was affirmed in Dom. Proc. 1 Dow. 384-.; 
but it does not appear on what precise 
ground; for it was there contended, 
that the children of the four sisters took 
as joint-tenants for life with several in¬ 
heritances, and therefore, that the les¬ 
sors of the plaintiff, who were daugh¬ 
ters oiJ. W,, and the only surviving 
children of the four sisters, (their bro¬ 
ther, the only other child, having died 
without issue) would be entitled by 
survivorship, without implying cross re¬ 
mainders. But this point does not 
seem tenable,, inasmuch as the limita¬ 
tion to the issue of the four sisters is in 
tail in such manner as the testator had 
limited the same to S. £.’s issue, and 
that was to the sons successively in tail, 
remunder to all the**^daughters in tail, 
as tenants in common. The reasoning 
upon the expression ^ all the estate,” 
&c. is considered not to be satisfactory 
by Lord Eldon C. 17 Ves. 75. Green 
v. Stephens. The case of Doe v. Webb, 
arose on a clause in the testatrix’s will, 
in which she gave certain premises ** to 
her three daughters, and to the heirs of 
their bodies respectively, as tenants in 
20 


common; and in default of such issue 
to her own right heirs.” The court 
held, that cross rem^^n^ers should be 
implied notwithstanding the word “ re¬ 
spectively.” Mansjidd C. J. observ¬ 
ing, that **if the word were omitted, 
the sense would continue the same; for 
a devise to two as tenants in common, 
and the heirs of their bodies, must ne¬ 
cessarily mean, and to the heirs of their 
Vespective bodies." The same point was 
determined by Lord Eldon C. in Green 
v. Stephens, which case is particularly 
strong, because the testator had omitted 
the word in one clause of his will and 
inserted it in another, from which cir¬ 
cumstance an argument was raised 
that, he meant to make the distinction. 
The clauses which were consecutive, 
are given in 12 Yes. 419., and are as 
follows : to the use and behoof of all 
and every the daughter and daughters 
of the testator, and to her and their 
heirs for ever, as tenants in common; 
and for want of such issue, then to the 
use and behoof of the testator’s nieces 
A: S. and I. and their several and re¬ 
spective heirs for ever, as tenants in 
common; and for want of such issue, 
then to the use of the testator’s right 
heirs for ever.” In Cooper v. Jones, 
the testator had three sons, James, 
John, and George: the words of the will 
were, “ I leave^the Withy Stakes farm, 
&c. to my two sons John and George, 
equally between them, share end share 
alike, and all my household goods, &c. 
paying all my debts, funeral expenccs. 
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for the plaintiff, tliat the words in the will shall be taken dis- 
tributively, and that the Ijcssor of the plaintiff had good title 
to the demesne lands after the expiration of the year, and be- 
tore the death of Jiui/i. Wherefore judgment ;was given for 

' ~ - -I- - 

the body or bodies of any of the said “ should have no issue of her body, 
“ daughters, then as to the part or parts, *' then to Jl. A. and his heirs.*' The 
“ as well accruing and surviving, as court was of opinion that the deed con- 
“ original, of such of them whose issue tained express limitaiions by way of cross 
“ shall so fail, to the use of the survivors remainders, which, though not in the 
“ or survivor, and other or others of formal language used by conveyancers, 
“ them, equall|||^ be divided between were yet in terms sufficiently denoting 
“ them, ifmore than one, share and share that it was the intention of the parties 
“ alike as tenants in common, and of to the deed that there should be cross 
“ the several and respective heirs of the remainders. 5 Term Rep. 427. Doe v. 
« body and bodies of such surviving Wainewright. 

and other daughter or daughters: • But it is a fundamental rule that cross 

** and if all such daughters but one remainders cannot be irnfAied if^ a deed. 
** shall die without issue, or there shall /This rule was established in Cole v. 

be but one such daughter, then tdT Leoingston, 1 Vent. 224.; and it is said 
** the use of such daughter, and of the by thb highest authority, that it has 
** heirs of her body.’* But it is not never been departed fsom siqcc, and it 
necessary, though certainly prudent, to would be removing the land-marks of 
use this technical form. For where real ^property to bring that rule into 
the words in a deed were, ** and in case question. Per Lord Kenyon* 5 Term 
any such child or children should die Rep. 521. Doe v. Dorvell. As where 
without issue of his, her, or .their the limitation in a marriage settlement 
** body or bodies issuing, then the part was ** to the use qf all anti every the 
** or parts of him, her, or them so ** daughter* and daughters of tlie body 
dying without issue should be and “ of L. C. on the body of the said M. 
** remain to the use of the surviving “ lawfully to be begotten, share and 
“ child or children of the said M. A- “ share alike, equally to be divided be- 
and the heirs of his, her, or their ** tween them, and of thp heirs of the 
** respective bodies issuing, and so toties body and bodies of all and every such 
quoties* as any of the said children “ daughter and daughters lawfully issii- 
should die without issue, till there ** ing, and for default of such issue* to 
should be only one child left; and in “ the right heirs of L. C. for ever.” It 
“ case all the said children should die was held, that though it was probably 
without issue, or if the said M. A. intended 'that no part of the settled 

and legacies hereinafter named; and I at law, and that cross remainders should 
entail the Withy Stakes farm on the not be implied, for want of any devise 
male heirs of John Cooper and George Over. See further Mr. Butler's note on 
Cooper* being born in wedlock.” After Co. Litt. 195. b. 
the death tke testator, George died See Mr. Butlers note to Cp. 

without issue. The court held, that Litt. 195. b. as to the proper language 
his moiety should go to James the heir to raise cross-remainders in a deed. 
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Cook v. tlie plaintiff \x\.Ef^t€r ternif< in the 19th year of th^. present 
Gerrakd. Upon v^hich the.def^ndant brought a writ of error in 

the Exchequer-chamlifV*«" * 

And now j{|i this term it wait argued again' by Finch soli> 


estate should go over as long as there 
were any issue of the marriage remain¬ 
ing, yet the parties had not said so in 
such words as the law requires to ex¬ 
press such an intention in deeds, and it 
was an established rule that cross re¬ 
mainders could not he implied in a deed. 
1 East, 416. Doe v. Worsley, There¬ 
fore, if the limitation be ** to the use of 
** A. and B. and the heirs of their bo- 
** dies, and if they die without issue of 
** their bodies or cither of them, that 
“ then k shall remain,” &c. or “ that 
each shall be heir to the other,” or in 
default of all such issue as aforesaid, 
then over,” or if it be mentioned in 
express terms **that there shall be brass 
** remaindershettaeen them,” andthelike, 
which would clearly raise cross reqiain- 
ders by implication in a xoill, yet they 
cannot be implied in a deed. 1 Vent. 
224. Bro. Devise, 38. Done, 44. Hob. 
34. Counden v. Clerke. [e] The reason 
of this rule is to lie found in 1 Roll. 
Abr. 837. (K)i pi* 2. where it is said, 
that if a man make a feoffment in fee to 
the use of J. S. and J. D. and the heirs 
males of their bodies, and for default of 
such issue of either of them, to the use 
of the survivor of them having issue 
male, and to the issue male of such issue 
male, and for dfault of issue male rf 


their body, the remainder* to another, 
by this gift J, S, and J. D. have seve¬ 
ral inheritances, and no cross remainder 
in tail is raised by the words after, for 
want of the word heirs; for though it 
be by way of use, yet an estate-tail can¬ 
not be raised toithout-the toord heirs. 
S. C. 1 Brownl. 15^^^ 153. But in 
Johnson v. Smart, East, 12 Jac. 1. 
K. B., mentioned in Holmes v. Meynel, 
Sir T. Jones, 174. cross remainders 
seem to have been implied in a surren¬ 
der of a copyhold estate, for there it is 
said to have been agreed by the court 
•^‘Upon a trial at bar, in a case where a 
copyhold tenement was surrendered to 
the use of two sons in tail, ** and that if 
** one die without issue, the other should 
** be his heir, and if both should die 
“ without issue, then to the use of ano- 
** ther in fee,” and afterwards one died 
without issue, that the survivor should 
have the whole. But it seems this case 
is not law, and is indeed over-ruled by 
the subsequent case of Cole v. Leving- 
ston above mentioned. For surrenders 
of copyhold estates receive the same 
construction os deeds, which receive 
their operation from the statute of uses. 
1 P. Will. 14. Fisher v. fVigg. 2 Ves. 
252. Rigden v. VaUier. 1 Wils. 341. 
Goodtitle v. Stakes. 


• H The principal cases as to cr^ss children of F. W. as tenants in common, 
remainders in which have been continues in these words: “And for 
decided since the last edition of these default of such issue, and if any of such 
Reports, are 2 B. & A. 810. Meyric^ V. children, there being more than one, 
Whishais, and 1 Brod. & Bing. 401. shall happen to die without issue of his 
Levin v. Weatherall. 4 B. Moore, 116. or their bodies or body, before he, she, 
S. C. or they shajl attain the full Qge qf2\ 

In Meyrich v. Whishaw, the deed years, that then and in every such case 
after limiting estates tail to all the the part and share, parts and shares of 
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citor-general, for tfie'plaintifl^ iii tlie writ^f'wror, and by 
Wyndham seijeant and '^aunder^s far • And the 

solicitor-^neral ^sisted much upOir^l^-above-cit^d case from 
Moor’s Reports. To' wfiich launders gava lliis Answer, 
namely, that there the second devisee ^tras to take notliing by 
the words of thfe will until after the death of the wife; and 
the' words being express, no, construction could be made 
against them, which, he said, was the reason of that case; 
but he said that if the will had been that the second devisee 
should have all the manor after the expiration of the fifteen 
years, and after the ileath of the wife, in that case it should 
be construed distributively as in tliis case, namely, tliat the 
second devisee should have the demesne lands of the manor 
after the death of the wife, and the rents and services after the 
expiration of the fifteen years. [./'3 

And the court held, that by the devise of the free me of 
Spaj/ncs-hallf See. the interest in the land passed for a year; 
for the free use passes a right to tajf:^ the profits for the time 
limited by the will (7). And afterwards«the judgment was 
affirmed in the Exchequer-chamber, and the record remanded 
into the King's Benclv 


Cook v. 
Gerrard. 

V jy I y ■—II 




By devise of 
the ** free vse" 
of lands, the 
lands tlicin- 
Belvcs will pass. 


1 


- »-—-— 

(7) S.P. Via. Devise, 202. pi. 16. Plowd. 521'. Welcden v. Elkington. Owen, 
6, 7. Haveringtoti s case. 1 East. Rep. 37* Doe v. White. 


every such child and children so dying, 
shall go and remain and be to the sur¬ 
vivors and survivor of such children, 
and the heirs of the bodies and body of 
such survivors "and survivor, as tenants 
in common and not as joint-tenants, and 
in case all such children should die 
without issue of his, her, or their body 
or bodies, then to the use of F. W.'lus 
heirs and assigns for ever.” F. W. had 
two children, Euie and Mary Anne; 
Luke died after attaining the age of 21 
years tvithout issue. And the court held 
that, under those circumstanc’cs, Mary 
Anne did not take by way of cross re¬ 
mainder, but that Luke’& moiety went 
to the devisees of F. W. 

In Levin v. Weatherall,*under asimi- 


lar settlcpient, where there were two 
children, one of whom died after at¬ 
taining the age of 21 without issue, it 
was held tliat the other did not take by 
way of cross remainder, but that the 
moiety of the deceased went to the heir 
of the settlor. 

[y] In conformity with this case, it has 
since been held in 5 B. & A. 645. Doe v. 
Brazieri that where a testator devised 
the rents of a particular house to A, for 
life, and after the death of A. he de¬ 
vised the same rents, “ together with'the 
rents of all other his messuages, Stc.** to 
B. anil C. for life, B. and C. took an 
immediate estate in all the houses, ex¬ 
cept that speciflcally devised to A. 


VoL. I. 


T 
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Declaration in 
replevin. 


• Sec post, 347. 
note (1). 


Cognisance. 


Charles the 
First seised of 
tlio manor of 
M. in fee in 
right of his 


Mounson versus Redshaw. 

Trin. 19 Car. 11. Regis. Rol. S82# 

J itedshaw gent, was .summoned to an¬ 

swer Sir John Mounson, knight of the bath 
and baronet) of a plea wherefore he took six hotheads of 
alum of him the said Sir John, and unjustly detained the same 
against sureties and pledges, &c. And whereupon this said 
John, by Richard Aston his attorney, complains, that the said 
Thomas, on the lOtli day of March, in the 19|i^ year of the 
reign of our lord Charles the Second, now king of England, 
&c. at the parish of Lith, in a certain place* there called 
Sandsend Mum-home, took six hogsheads of alum of him the 
said Sir John, and unjustly detained them against sureties 
and pledges until, &c. wherefore he says that he is worse, 
and has damage to the value of 10^.; and therefore he brings 
suit, &c. 

And the said Thmias Redshaw, by Thomas Johnson his attor> 
ney, comes and defends the wrong and injury when, &c. and 
as bailiff of Sir John Mounson senior, knight of the bath, and 
baronet, well acknowledges the taking of the said six hogs¬ 
heads of alum in the said place in which, &c. and justly, &c. 
because he says that the said place in which, &c. is, and at 
the said time when the taking of the six hogsheads of alum 
is above supposed to be done, was one messuage, in which the 
making of alum was used, called Sandsend Alum-house, in the 
parish of Lith aforesaid: and that long before the said time 
when the taking of the said six hogsheads of alum is above 
supposed to be done, the lord Charles the First, late king of 
Efigland, was seised of the manor of Mvlgrave, with the ap¬ 
purtenances, in the said county of York, used for making 
alum, of which said manor the said messuage in which, See. is, 
and from time whereof the memory of man is not to the con¬ 
trary was parcel, in his demesne as of fee in right of his crenm of 
Midland{\)i and being so seised thereof, the said late king 


(1) In all cases of declaration, pleas, 
avowries, &c. by tenant in tail, for life, 
or years, where the commencement of 
the particular estate must be shewn in 
the case of a common person, the same 
thing must also be done where the estate 


is derived from the king. It must be 
shewn of fjohat estate the king was seised 
at the time of the grant. So with re¬ 
spect,io corp6rations, sole or aggregate. 
For the king or corporation may be 
seised of a less estate than a fee>6imple. 
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afterwards^ to wit, on the 1st day of Marche in the 9th year Mounsom 

of his reign, by his certain indenture, sealed with his great 

seal of England^ made between the said late king and one Sir i ^ 

John Gibson knight, and in due manner enrolled of record in 

the court of Chancery of the said late king at Westmhister, de- Sir 

mised, granted, and to farm let to the said Sir John Gibson the 

said messuage, with the appurtenances, in which, &c. then 

and there used for making alum, and called an alum-house^ 

(among other things,) by the names of all those the said late 
king’s alum-works, alum-mines, and alum-houses, built within 
the manor of Midgt'ovCf in the county of York, and also all 
tlie said late ^ng’s right, title, and interest of, in, and to all 
and singular pans, pits, cisterns, coolers, settlers, warehouses, 
storehouses, edifices, buildings, lend, iron, timber, stores, 
coals, urine, kelp, ashes, lees, pumps, barrows, pipes, and 
all other implements, instruments, epgines, work-looms, and 
all other apparatus whatsoever necessary and belonging, by 
what name or names soever called^ or known, which then 
were, or at any time or times thereafter should be, in, or be- C I 
longing to the said alum-mines, alcvn-houses, and alum-works, 
or either or aiiy of them; and all and all manner of liqtiors * 
and juices, and minerals, and other things incorporated with or 
in the said alum-mines or any of them, or to be extracted or 
got, arising, growing, or coming from or out of the said aliini- 
mincs or any of them, and th^ benefit and profit of all juices, 
minerals, and other things in any manner incident or.appcr- " 
taining to the said alum-mines, or liquors, motterslanc, mal^ 
stone, or otherwise arising from the same, of whatsoever na¬ 
ture, kind, or quality the same then were, or thereafter should 
be, and all title, interest, benefit, profit, remedy, advantage, . 


Lat. 14<. Nemman-v. March, Ibid. 121. 
It must also be shewn quo jure the king 
was seised, whether in right of liis 
crown, duchy of Lancaster, &c. for lie 
may be seised in either of these capa¬ 
cities. And the mode of granting the 
estate varies according to the right in 
which he is seised. For the possessions 
of the erman can only be granted under 
the great seal, and those of the duchy 
of Lancaster under the seal of the duchy 
or county palatine. So it is with regard 


to corporations sole, for having two ca¬ 
pacities, it m'ust be pleaded in which of 
them they were seised when they made 
the lease, &c. Ilut it is otherwise as 
to corporations aggregate, as dfcan and 
chapter, mayor and cdhimonalty, 
the like, for they can only be seised in 
right of their corporation. 1 Leon. 153. 
All Souls College v. Tamworth. 2 Lev. 
68. Daveitant v. Bishop of Sunon. 
2Lutw. 1233. Aslill V. Clarke. , . 

T 2 
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■Profert of an 
exemplification 
of the enrol¬ 
ment of-the let' 
twidutent. 


Mounson versus Redsliaw. 

and demand whatsoever of the said late king, his heirs and 
successors, oi^ in, or to the said alum-works, alum-houses, 
alum-mines, implements, necessaries, minerals, juices, incidents, 
and all and singular the premises, and every part and parcel 
thereof, together with divers and several other grants, licences, 
liberties, powers, privileges, authorities, and pre-eminences, 
to the said alum-works, alum-houses, alum-mines, and other 
the before-mentioned demised premises as aforesaid, or any 
part or parcel thereof, belonging and appertaining, or for 
and concerning the same; to have and to hold to the said Sir 
John Gibson, his executors, administrators, and assigns, imme¬ 
diately from and after the end, ex'piration, surrender, for¬ 
feiture, or other lawful repeal or determination of a lease or 
grant by indenture, bearing date the 12th day of May, in the 
third year of the reign of the said late king Charles the First, 
made by the said late king to one Sir Paul Pender knight, 
and William Turner enquire, for the term of twelve years, 
from the feast of Chrisfinas, in the year of our Lord 1625, 
to be complete and ended; and also to the third day of Janu¬ 
ary next following the end of the said term of twelve years, 
unto the full end and term of thirty-one years thence next and 
immediately following fully to be complete and ended; and 
from and after the expiration of the said term of thirty-one 
years unto the 10th day of Febrmry then next following, if 
alum should be so long macie and wrought within the said 
manor of Mvdgrave, or within any other lands of Edward 
&irl of Mtdgrave, or his heirs, within the county of Yot'k, and 
that there should not be any apparent ground for making alum 
more advantageously in some other place within the realm of 
^England, in the judgment of six fit persons, three of whom to 
be chosen by the said Sir John Gibson, his heirs, executors, 
administrators, or assigns, for the said late king, and the three 
others to be chosen by the said earl of Mulgrave, his heirs, 
executors, or assigns; and if they could not agree thereupon, 
that then the lord keeper of the great seal of England, for the 
'time being, should Jirect such a course for the investigation 
of the truth thereof as he in his wisdom should think just, and 
so should determine any such question so arising, as by the 
said indenture, an exemplification of the enrolment whereof, 
sealed under the lord the now king's great seal of Ergland, 
tlie date whereof is at Westminster,’the 10th day of Naoem-' 
her, in the 18th year of the reign of our said lord the now 



Mich. 30 Car. II. Regis. 

king, he the said Thomas RedshceWi according to the form of 
the statute (2) tliereof made and provided, brings here into 
court, more fully appears. By virtue of which said demise he 
the said Sir John Gibson was possessed of the interest of the 

(2) Regularly, where a man pleads other person having from them any 
letters patent to himself or another to estate or interest in any lands, here- 
whom he is privy, or under whom he ditamcnts, or other thing whatsoever, 
justifies, he ought to shew them to the granted to such patentees by any letters 
court. As where in trespass for taking patent since the 4th of February in the 
goods the defendant pleaded that queen twenty-seventh year of H. 8. may con- 
Elizahelh was seised in *fee in right of vey to themselves such title to such 
her crown, and by her fetrers patent lands, hereditaments, or other thing, in 
(without any profert of them) granted any pleading whatsoever, by shewing 
to 1?. for life, who demised to tJ. for forth an exemplijicationt or constat under 
years, and the defendant justified as the great seal of the enrolment of the 
servant to C.f the plea was held ill .letters patent, or of so much thereof ns 
upon demurrer for want of a profert of may serve for such title, the letters 
the letters patent, although he in whose f patent then being in force, as fully as 
right the defendant justified had but’ if the letters patents themselves were 
part of the estate. And this judgment pleaded and shewed forth. For this 
was affirmed in the exchequer-chamber, reason it is that in th iXe ase an exempli- 
where it was laid down to be a maxim fication only of the enrolment under 
in law, that if he who is party or privy the; great seal of the letters patent is 
in estate or interest, or he who justifies brought into court, and not the letters 
in right of him who is party^or privy, patents themselves. 2 Salk. 497. lio- 
pleads a deed, though he who iq.privy berts v. Arthur. And by stat. 10 Ann, 
claims but parcel of the original estate, c. 18. s. 3. wfiere. an indenture of bar- 
yct he ought to shew the original deed gain and ^le enrolled is pleaded with a 
to the court. 10 Rep. 88.92. Doctor profert in curid, the party may shew 
Leyfield'a case. Moor, 849. Buckham forth a copy of the enrolment. And 
v. Dendridge. Dy. 29. b. See further such copy examined with the cnrol- 
as to profert of deeds, ante, 9. Jevens ment and signed by the^jwoper officer, 
V. Ilarridge, note (1). By statute and proved on oath to be a true copy, 
3&4Ed. 6. c. 4. explained by statute shall be of the same effect as the ori- 
13 Eliz. c. 6. all patentees and every ginal. [a] 

Exemplifications of records in a cases there cited! And where an offi- 
court of justice under seal, are held of cer is appointed to authenticate copies 
higher authority than sworn copies; of records, or other instruments, it is 
and that whether they be under the not necessary to prove the copies on 
seal of the court of chancery, (as re- oath. As the chirograph of a fine : an 
cords of that court, or as sent thither 'indorsement of enrolment on a bargain 
from some other court by writ of cer~ and sale by the clerk of the enrolments, 
iiorari, ).or under the seal, of the court or by the auditor of the duchy of L/in- 
of which they are records. See Phillipps caster on a lease enrolled witl^ him : a 
on Evidence, 4th cd. 385. ct scq. and the rule of court under the hand, of the 
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T. Lord W. 
I'ranU-d an 
annual rent of 
1640/. to Sir 
J.M. and 
others, issuing 
out of the 
demised pru- 
uiises. 


said term of and in the said messuage, in which, &c. (among 
other things,) and being so possessed thereof, he the said Sir 
John Gibson afterwards, and before the said time when, 
&c. to wit, on the 10th day of March^ in the said 9th year 
of the reign of the said late king Charles the First, at the 
manor aforesaid, by his certaia indenture then and there made 
between the said iJohn Gibson^ by the name of Sir John Gibson 
of WeVx}mcy in the county of Yorh^ knight, and Thomas 
viscount Went'-iSoorthf by the name of the right honourable Tho¬ 
mas viscount Wentworth, deputy of the kingdom of Ireland, 
and president of the said late king’s council, in the northern 
parts of this realm of England, oNHic one part,”' and Sir Fer¬ 
dinand Fairfax knight. Sir John Wray knight and baronet, 
Sir Willian Armyn knight and baronet, and the said John 
Mounson senior, then being knight of the bath, and now also 
baronet, Sir William Pdham knight, and William Anderson 
esquire, of the other part, (one part of which said indenture, 
sealed with the seals of tii^m the said T. viscount Wentworth 
and Sir John Gibsqn, he the said Thomas Redshaw here into 
court likewise brings, the date whereof is the same day and 
year,) gave and gnmted to the said Sir Ferdinand Faufax, 
Sir John Wray, Sir, William Annyn, Sir John Mounson, Sir 
William Pelham, and William Anderson, a certain annual rent 
of 164^0/. to be issuing out of the ^aid messuage with the ap¬ 
purtenances, (among other things,) to have, hold, take, per¬ 
ceive, receive, ^and enjoy the said annual rent of 1640?. to the 
said Ferdinand Fairfax, John Wray, William Armyn, John 
Mounson, William Pelham, and William Andersoti, yearly and 
every year for and during and unto the end and expiration of 
• jhe said term of thirty-one years demised by the said late king 
to the said JoJm Gibson as aibresaid, if alum should be so 
long made and wrought within the said manor of Midgrave, 
or within any other lands of the said earl of Midgrave or his 
heirs, vvithm the county of York, and that there should not 
be an apparent ground for making alum to a greater advan¬ 
tage in some other place within the realm of England, in tlie 
judgment of six Ht persons, three of whom to be chosen by 
the said John Gibson, his heirs, executors, or assigns, for the 


proper officer: and the depositions of a ScePhillippson Evid. 383. and the cases 
witness examined at a judge’s chambers there «citcd; “especially 1 Campb. 101 > 
upon infbrrogatorics, where the copy Duncan v. Scott, for the last point. 

1^5 attested by the Judge's signature. 
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said late king, and the three others to be chosen by the said MouMsoif 
earl of Mut^avef his heirs, executors, or assigns; and if they 
could not agree thereupon, that then the lord-keeper of the i _ % 

great seal of England for the time being should direct such a 
course for investigating the truth thereof as he in his wisdom 
should think just, and so should determine any such question 
so arising: the payment of the said yearly rent of 1640/. to be payable at 
made yearly and every year during the said term of thirty-one 
years, at or upon two feasts or days of payment in the year; 
that is to say, the feast of the Annunciation of the Blessed 
Virgin Mary, and S/. Michael the Archangel, by even and 
equal portions, at or in th^ common dining-hall of the Middle 
Temple, Lotidon, the first payment thereof to begin and to be 
made on such of the said feast-da}'? as should first happen and 
ensue after the commencement of the said demise of thirty-one 
years made to the said John Gibson by the said lord the king 
as aforesaid. And the said John Gwson did for himself his 
executors, administrators, and assign?, and for every of them, 
covenant, promise, and grant to and with the said Ferdinand 
Faufax, John Wray, William Armyn, John Mounson, WiU 
liam Pelham, and WilliamAnderson, their executors, admini«4m- . 
tors, and assigns, and every of them, by tlie said indenture, 
that if it should happen that the said yearly rent of 1640/. or 
any part or parcel thereof^ should be in arrear and unpaid for 
the space of twenty days next after either of the said two 
feasts or days of payment upon which the same ivas^ limited* 
to be paid as aforesaid, then and from thenceforth it should 
and might be so often lawful to and for the said Sir Fcrdinatul 
Fairfax, Sir John Wray, Sir William Aiwyn, Sir John Monn- 
son. Sir William Pelham, and William Anderson, their execu¬ 
tors, administrators, and assigns, and every or any of thcn^T* 
to enter into and upon the said messuage in which, &c. 

(among otlier things,) and to distrain, and the -distress and 

distresses tlien and there found to take, lead, drive, and carry 

away, and the same to detain and keep until such time and 

times as he or any of them should be fully satisfied, contented, 

and paid the said yearly rent of 1640/. witli all and singular 

the arrears thereof, if any should happen to be in arrear and 

unpaid, os by the said indenture here into court brought 

(among other things) more fully and at large appears. And The first lease 

the said Thomas Bedshcew further says, that the term of the 

said first lease, granted and demised by the said late king to 

the said Panl Pender and William Turner, ended and detcr- 

T 4 
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Mounson versus Redshaw. 


Mounbok 


Uedshaw. 


C 191 ] 

and Gibson 
cntiTcd by 
\irii!c of his 
lease. 


V. F. &c. pos¬ 
sessed of the 
said rent, and 
all died but 
J.M. 


8201. due for 
^alf a year's 
rent to J.M. 


and makes 
cognisance as 
iwililF of said 
J.M. as a 
distress for 
100/. parcel of 
silcli rent. 

• See post, 201. 
note (1). 


t 21 II. 8. 
c. 19. 


The lease of 
Charles the 
First to Gibson 
is still in force. 


mined upon the 2d day of January^ in tlie year of our Lor<l 
1637, by effluxion of time; ivhereupon the said John Gibson 
by virtye of the said demise to liim the said JoJm Gibson in 
form aforesaid made, afterwards, to wit, on the 4th day of 
Januatyy in the said year of our Lord 1637, entered into the 
said messuage with the appurtenances, (among other things,) 
and was thereof possessed; and the said Ferdinand Fairfax^ 
&c. were possessed oftlie said yearly rent so as aforesaid issuing 
out of the said messuage (among other things); and being su 
possessed thereof^ they the said ^ve FerdinandFairfaXy "Sax John 
Wraj/y Sir William Armytiy Sir William^ Pelhamy and William 
Andersmiy afterwards, to wit, on tiie, 1st day of Mayy in the 
year of our Lord 16.39, at the manor aforesaid, died, and the 
said Sir Mounson survived them, and was and yet is solely 
possessed of the said yearly rent by right of survivoi'sliip, &c.; 
and being so possessed thereof, he the said Thomas Redshaw 
further says, that 820/. of the yearly rent aforesaid, for the half 
of one year, ended on ^the feast of the Annuncialimi of the 
Blessed Virgin Maryy in the year of our Lord 1649, were in 
arrere and unpaid to the siyd Sir John Mounson on that least, 
and for the space of twenty days then next following, and still 
are in arrere and unpaid; wherefore he the said Thomas Red- 
shaiXy as bailiff of the said Sir John Mounsony well acknow¬ 
ledges the taking of the said six hogsheads of alum, being of 
the value of 100/. only, and no more, in the said place ki which, 
&c. an^ justly, &c. for 100/. being parcel of the said 820/. 
t)f the said yelirly rent so being in arrere as in a messuage in 
form aforesaid charged and bound to the distress of the said 
Sir John Mounson; and this he is ready to verily: wherefore 
he prays judgment, and a return of the said goods, together 
Vith his damages, costs, and expences by him about his suit in 
that behalf expended, according to the form of the statute f in 
such case lately made and provided, to be adjudged to him, &c. 
with this, that he the said Thomas RedshaH) will verily that 
the said indenture, in form aforesaid made by the said late 
king Charles the Fir§yt to the said John Gibson lor the term 
aforesaid, still is and remains in full force and eficct, not in 
the least surrendered or cancelled; and that alum was always, 
Irom the said time of making the said indenture between the 
said late king and the said John Gibso?iy hitherto made and 
wrought within the said manor of Mulgravcy and that there 
was not hitherto any apparedt ground that alum could be 
made more advantageously in any other place within this 

21 
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realm of England in the judgment or determination of* any 
person or persons whatsoever, &c. 

And the said Sir John Mounsoji, the now plaintiff, prays * 
oyer of the enrolment of the said indenture, mentioned in the 
said cognisance as aforesaid, made by the said late king Charles 
the First to the said Sir John Gibson, and it is read to him in 
these wonls, to wit; this indenture, &c. (which is set out in ha:c 
verba,) which being read and heard, the said Sir JbAn Mounson 
now plaintiff says, that the said Thomas Redshaw, as bailiff of 
the said Sir John Mounson, named in the said cognisance, for 
the reason above alleged, ought not to acknowledge the taking 
of the said chattels to be Just, because he says, that the grant 
of the said rent of 1640/. made as aforesaid by the said Sir 
John Gibson as aforesaid, was for the better secunng of the 
payment of the said rent of 1640/. in form aforesaid reserved 
and payable by the said indenture made as aforesaid by the 
said late king to the said John Gibson; and that before the 
said feast of the Annunciation of the Blessed Virgm Mary, in 
the year of our Lord 1649, to wit, on the 31st day of March, 
in the year of our Lord 1648, certain^persons *sat at Westminster, 
in the county Middlesex, as the upper house of the then pat*^ • 
liament; and that the said persons so sitting as the upper house 
of parliament on the said 31st day of March, in the said year 
of our Lord 1648, at Westminster aforesaid, by the names of 
the lords in parliament assembled, by their order ordained that Tiiat the lords 
the said indenture, mentioned in the saitl cognisance niade as ^ 
aforesaid between his said late majesty Charles the First and 1648, orrkred 
the said Sir John Gibson, by the name of letters patent granted 
to Sir John Gibson knight, for the solemiaking and selling of bo cancrlled, 
alum, should be vacated and cancelled. And the said John 
Mounson further says, that afterwards, to wit, on the 4th day 

May, in the 3 'eur of our Lord 1648, the said persons then 
sitting at Westminster aforesaid, as the upper house of parlia- ami that the carl ’ 
inent, ordained, that Edward then earl of Midgrave, should 
immediately enter into and upon the alum-works, houses, alum works ami 
and mines within the said manor of Mtd^ave, and take and prouts. 

receive the profits thereof to his own use, from the said 31st 
day of March, as by the said order more fully appears. By 
reason of which said orders, he the said earl of Afu/- The earl ac. 

grave afterwards, to wit, on the 10 th day of May, in the year i^h of M^y* 
of our {.ord 1648, entered into the said tenements and pre- ^ 6 ^ 8 , cntcreri 
mises as aforesaid granted to tlfe said Sir John Gibson by the poj,sesswl until 
».aid late king Charles the First, and continued possessed thereof April 


Mounsov 

V. 

Kjbdshaw. 

*c 192 ] 
Flea in bar. 
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until the first day of Aprils in the said year of our Lord 1649*^ 
*And the said Sir John Mounson^ now plaintifi', further says^ 
that afterwards, to wit^ at a parliament holden at Westminster 
aforesaid in the said county of Middlesex^ on the 25th day of 
April, in the 12th year of the reign of his present majesty, it 
was (among other things) enacted by the authority of the same 
parliament, that all appeals and all personal actions, causes 
of such actions, suits, molestations, and prosecutions whatsch- 
ever, for or by reason of any act or thing advised, counselled, or 
commanded, done or made by virtue or colour of any aulho* 
rity or commission by the said late kipg or the now king, or 
by virtue or colour of any order or ordinance of one or botli 
houses of parliament sitting at Westminster, or by any act or 
order made by any persons assuming the name of a parliament, 
and sitting as a parliament at Westminster, after the death of 
the said late king Charles the First, or by the authority of the 
keepers of the liberty of England, or by any order of the late 
Protector and counsel, <-or by or upon any commission, writ, 
process, or warrant by them or either of them, or by autho¬ 
rity derived from 'them o,r any of them, and all demands of 
■ '"Sfrears of rent and mean profits of lands, tenements, or here¬ 
ditaments, theretofore incurred or grown due, which had 
been paid, received or disposed of, by virtue or colour of any 
of the said autliorities, pretended authorities, other than sucli 
arrears or mean profits, which were or should be otherwise 
disposed of by any act or acts of the then present session of 
parliament, should from thenceforth be discharged. And the 
said Sir John Mounson, the now plaintifij further says, that at 
a parliament holden at Westminster, in the county of Middle¬ 
sex, on the 8 th day of May, in the 13 th year of the reign of 
^'his present majesty, it was (among other things) enacted by 
the authority of the same parliament, that the said act of par¬ 
liament of* the said 12th year of the reign of his present ma¬ 
jesty, and*all and every the clauses, sentences, and articles in 
the same, should be ratified and confirmed, and were enacted 
and declared to have, the full force and strength of an act of 
parliament, according to the tenor thereof, as by the said 
several acts of parliament more fully appears: by reason of 
which said orders and acts in form aforesaid made, published, 
by which the provided, the said rent of 820/. for the half of one year, 

said rent is dis- ended on the said feast of the Annunciation of the Blessed 
ciurged. Virgin Mary, in tlie year of 6ur Lord 164-9, in the said cog¬ 
nisance mentioned, is discharged. And the said Sir John 


Mcwmsok 

V. 

Redshaw. 
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An act of 12 oF 
Car. 2. pleaded, 
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MouHsoUf the ttow plaintiil^ further says, that the said iadeat> Moonsomt 

lire, in the said cognisance mentioned as aforesaid, made by 

the said late king to the said Sir John Gibson, and the letters « - ^ 

patent in the said order first above mentioned, specified, are [ 194 ] 

one and the same charter of grant, and not other or different 

and that the said rent in the said cognisance mentioned is not 

excepted in the said act, nor disposed of by any other act of 

parliament; and this he is ready to verify: wherefore he 

prays judgment, and his damages on occasion of the taking 

and unjust detaihing of the said alum, to be adjudged to 

him, &c. 

A general demurrer, and joinder in demurrer, &c. 

But because the court of our said lord the now king here is 
not yet advised of giving their judgment of and upon the pre¬ 
mises, a day is given to the said parties before our lord the 
king until three weeks from the day.of the Holy Trinity, 
wheresoever, &c. to hear their judgment thereof, because the 
court of our said lord the king now hern is thereof not yet, 8cc. 

At which day, before our lord the king at Westminster, come 
the said parties by their said attomins; and*because, &c. (fur¬ 
ther continuan<!es to three weeks of St. Michael and the octa9iS^ • 
of St. Hilary), At which day, before our lord the king at [ 3 

Westminster, come the said parties by their said attomies, and 
thereupon, the premises being seen, and by the justices here 
more fully understood, it seem^to the same justices here, that 
the said plea, by tlie said Sir John Maunson in manner and * 
form aforesaid above pleaded in bar to the said cognisance of 
him the said Thomas, and the matter in the same contained, 
are not sufficient in law to bar him .the said Thomas from 
having a return of the said goods ; wherefore it is considered Judgmciu for 
that the said John Mounson take nothing by his said writ, but'^„jJ*^^‘|"^"* 
that he and his pledges to prosecute be in mercy, and that murrcr. 
the said Thomas Redshaw go theijeof without day,* &c. And 
whereupon the said Thomas Redshaw, according to the form of Defendant ^ 
the iitatute (3) in such case made and provided, prays Iiis ma- tiliTatotutc.” 


(3) 17 Car. 2. c. 7^ s. 3. by which it 
is enacted, that if judgment in any 
** of the king’s courts at Westminster 
“ (and by 19 Car. 2. c. 5. the courts of 
« great sessions in Wales, and of the 
** counties palatine) be given upon de- 
murrer for the avowant, or him that 
** makes cognisance Jbr any rent, the 


** court shall, at the prayer of the 
defendant, award a writ to Inquire of 
** the value of such distress, and upon 
’** the return thereof, judgment shall be 
** given for the avowant, or him that 
« makes cognisance as aforesaid, for 
the arrears alleged to be behind in 
such avowry or cognisance, if the 


19^ MoUnson versus Ilcushaw. 

Mounson jest/s writ to be directed to the sheriff of the said county of 
UEDimAw ^ inquire of the value of the said six hogsheads of alum, 

I _ j and it is granted to him, &c. ; therefore the sheriff is com¬ 
manded, that by the oath of good and lawful men of his baili- 


*• goods or cattle so distrained shall 
•< amount to that value; and in case 
** they shall not amount to that value, 
then for so much as the said goods 
** or cattle so distrained shall amount 
« unto, together with his full costs of 
** suit, and he shall have execution 
“ thereupon hy fieri facias or elegitt or 
** otherwise as the law shall require.”[A] 
The stat. IVestminster 2dj (13 Edw. 1.) 
c. 2. requires the sheriff, before he exe¬ 
cutes the writ of replevin, to take from 
the plaintiff not only pledges to prose¬ 
cute, but also to return the cattle, &c.„ 
if a return should be adjudged; and 
ordains, that if the sheriff take pledges 
in any other manner he shall be answer- 
able for th6 pi^ of the cattle, and the 
person who distrains shall recove^ by 
writ, that the sheriff shall render to him 
as many cattle or goods. At the time 
of passing the act of 17 Car. 2. in all 
cases of distress, when judgment was 
given in replevin, for the avowant, or 
person making cognisance, on demurrer, 
the form was to award a return of the 
cattle or goods distrained to the de-' 
fendant; aftd if the distress liad been 
cither for rent, customs, services, or 
damage feasant, an inquiry of damages 
and costs was also awarded', pursuant to 
the statutes 7 H. 8. c. 4. s. 3., and 
21 H. 8. c. 19. s. 3. «Eor the former of 
those acts provides, “ that every avow- 
** ant, and other person that makes 
avowry or cognisance, or justifies as 
bailiff in any replevin or second de- 
“ liverance, for any rent, custom or. 
“ service, if his avowry, cognisance, or 

[6] Sec post, Vol. II. 286. note (5), 
clause of the statute. 


** justification be found for him, or the 
** plaintiff be otherwise barred, shall 
« recover his damages and costs that 
“ he has sustained, as the plaintiff 
** should have done if he had recover- 
“ edand by the latter it is enacted, 
“ that every avowant, and every other 
“ person that makes any avowry, justi- 
“ fication, or cognisance as bailiff or 
servant, in any replevin or second 
deliverance for rents, customs, ser- 
“ vices, or for damage feasant or other 
rent, upon any distress taken in any 
“ lands or tenements, if the same 
•< avowry, cognisance, or justification 
“ be found fur him, or the plaintiff in 
“'the same be nonsuit, or otherwise 
“ barred, shajl recover his damages 
“ and costs against the said plaintiff as 
“ he should have done if he had re- 
“ covered therein.” The defendant 
accordingly sued out upon the judg¬ 
ment a retomo habendo, and an inquiry 
of damages, generally in the same writ 
(Thes. Brev. 220.), or sometimes in 
separate writs (Lill. Ent. 600,601, 602. 
604.), and upon the return thereof by 
the sheriff, final judgment was entered 
up for the defendant to recover, as well 
the damages and costs assessed by the 
jury, as the costs adjudged by the 
court; and the defendant might enforce 
the payment of them by a capias ad 
saiUfaciendum or fieri facia 's, Thes. 
Brev. 56. 221. This was the regular 
form of the judgment; but it sometimes 
happened that the plaintiff, after the 
cattle, &c. were delivered to him by 
virtue of the replevin, secreted, or 

as to^thc writ of enquiry upon this 
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wick) he diligently inquire how much the said six hogsheads . Mounson 
of alum were worth at the said time of the taking of them, 

according to their value, and that he do send the inquisition v— - 1 

which he shall thereof make to our lord the king at Westmin~ 


otherwise disposed of them, so that the 
sheriff could not restore them to the de¬ 
fendant according to the exigence of the 
writ. In that case the sheriff returned 
an averia elongata, that the cattle, &c. 
were eloigned, as it is called, that is, 
were conveyed to places unknown to 
him, so that it was not in his power to 
obey the writ. Upon this return, it 
was usual to award another writ to the 
sheriff, directing him to take other 
cattle of the plaintiff, Arc. of equal value 
ivith those eloigned, and deliver them to 
the defendant, to be by him detained 
irreplevisable until such time as the cat¬ 
tle first taken should be forthcoming; 
this was called ^ capias in withernam. 
Thes. Brev. 62, 63, & 64*. the second 
writ, Lill. Ent. 553. If the plaintiff 
had no cattle, &c. which could be so 
taken, the sheriff returned nifiil to that 
writ, and the defendant thereupof^ sued 
out a scire ^facias against the pledges, 
who had undertaken to the sheriff in 
pursuance of the statute Westminster 2. 
that the cattle, &c. should be returned 
to the defendant, to shew cause why 
their cattle, &c. to the value of the 
cattle, &c. eloigned, should not be de¬ 
livered to the defendant. Rast. 569. b. 
Thes. Brev. 274,275. 3 Mod. 56. Dor- 
rington v. Edwin. And if no cause was 
shewn, a writ issued to take their cattle, 
&c .; but if they had none, the slieriff 
returned nihil also to that writ, and then 
a scire facias was awarded against the 
sheriff himself, that he render to the de¬ 
fendant as many cattle. Hutt. 77* Tre- 


vorsy. Michelborne, S. C. 3 Nels. Abr. 
207. pi. S. But these proceedings did 
not at all prevent the defendant from 
recovering his damages and costs under 
the statutes of H. 8. See Hast. 562. b. 
Co. Ent. 589. a. 572. b. 573. a. 59i. 
595. a. Thes. Brev. 62, 63. Lib. Plac. 
452. pi. 23. 2 Inst. 340. Cas. temp. 
Hardw. 352. Combes v. Cole. How'- 
ever, a less ciTcuitous practice has been 
adopted in modern times. For now [cj, 
,upon the return of an clongata to the 
writ of retorno habendo, it is no longer 
•necessary to sue out a capias in withernam 
against the plaintiff, or a scire facias 
agairist the pledges or sheriff; but the 
defendant, in case the jsli^riff has taken 
no pledges at all, or such as are insuffi¬ 
cient, may bring an action upon the case 
against him. 16 Vin. 399, 400. Rous 
V. Patterson. In that case it was held 
upon the construction of the stat. West¬ 
minster, 2. “ fhat^an action on the case 
** will lie against the sheriff for taking 
“ insufficient pledges, and is a proper 
remedy to be pursued; for though it 
** is not particularly mentioned in the 
« statute, as being a soryff action but 
little in use at the time of making it, 
** yet of late it has become frequent, 
** being found to be an easier and more 
expeditious method of proceeding, 
“ and that it appears by Cro. Car. 446. 
“ Moyser v. Gray, and Sir W. Jones, 
“ 378. Anon., that case will lie for taking 
“ no pledges at all; and the action 
“ seems to be equally proper where 
' “ insvfp,nent pledges are taken; espe- 


[c] "Hiat is, w'here the distress js not mon law, and not under the statute 
for rent, or where, being for rent, the 17 Car. 2. c. 7. 
defendant elects to proceed at com- 





Moiinson verstts Redshaw. 


MotTHsoK stef't from the day of Easter in fifteen dayS} wheresoever, &c. 
Redraw seals, &c. togedier with the king’s 

\_writ to him thereof directed. The same day is given to tlie 

said Thomas Red^aiOy &c. At which day, before our lord the 


** cially as such pledges are always con- 
** sidered as none, according to 2 Inst. 
** 340. It was also held, that an action 
** on the case will lie against the sheriff 
** for taking insufficient pledges, setting 
** forth a retomo habendo awarded, and 
** an elongata returned, ivithout Jirst 
“ bringing a scire Jacias against the 
** pledges i for though some books men- 
** tion such a previous step, yet as the 
« statute does not direct it, nor any case 
w say it is necessary, it would be hard 
** to require such a circuitous mode Of ,; 
« proceeding." See Bradyll v. BaU, 

1 Bro. Ch. Ca. 427. So the mode of 
proceeding is the same where there is a 
verdict for the defendant, except indeed, 
that no wric br inquiry of damages is 
awarded; for as they are then assessed 
by the jury who try the caused the 
judgment is final for the defendant to 
recover the damages so found. But 
now in the ,case of a distress for rent^ 
it is enacted by the same stajt. 17 Car. 2. 
c. 7« s. 2. ** that in case the plaintiff 
** shall be nonsuit after cognisance or 
“ avowry made and issue joined, or if a 
verdict shall be given against the 
“ plaintiff,'Tlten the jurors xoho toere im- 
** panelled or returned to inquire of 
such issuci shall, at the prayer of the 
** defendant, inquire qpneerning the 
sum of the arreqfE<, and the value of 
“ the goods or cattle distrained ; and 
** thereupon the avowant, or he that 
<< makes cognisance, shall have judg- 
“ ment for such arrearages, or so much 
** thereof as the goods or cattle dis- 
trained amount unto, together with 
“ his full costs, and shall have execu- 
** tiom thereupon by Jleri facias or 


“ elegity or otherwise as th« law shall 
** require.” It is held^Jthat the avow¬ 
ant, &c. mqy still enter up judgment 
at common law, or under this statute; 
and therefore, if through mistake or 
otherwise it cannot be entered up 
under the statute, the defendant may 
take his judgment at common law. 
Thus, where in avowry for rent the 
jury..inquired of the value of the cattle, 
but did not inquire what rent was in 
arrear, it was held that the omission 
eould not be supplied by a writ of 
inquiry, the statute being, that the jurors 
•who were impanelled to inquire of the 
issue should inquire concerning the sum 
in arrears, and the value of the distress 
but the court held that the avow¬ 
ant might have his judgment accord¬ 
ing to the common law. 1 Lev. 255. 
Sheape v. Culpeper. S. C. 1 Sid. 380. 
1 Salk. 205. Herbert v. Waters. Cas. 
temp. Hardw. 297, 298. Kinaston v. 
Mayor of Shrewsbury. So where the 
jury found a verdict for the avowant, 
and damages to the amount of the rent 
claimed in the avowry, but did not find 
either the amount of the rent in arrear, 
or the value of the cattle distrained, and 
judgment was entered for the damages 
assessed, it was held that this judgment 
was erroneous, and could not be amend¬ 
ed into a judgment under the statute, 
because the neglect of such inquiry by 
the jury could not be in any manner 
supplied; but the court, after error 
brought, permitted the defendant to 
amend, and enter a judgment pro re¬ 
tomo habendo at the common law. 
3 Term Rep. 349. Rees v. Morgan, [rfj 
Butdn every other case of replevin, the 


[if] In 1 Taunt. 218.* Heffbrd v. Al- fondant is not bound to proceed at all 
ger, it was determined that the de- under the stat. 17 Car. 2. c> 7>, nor, if 
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king at Wesfminsfet't comes die said l^homas BMsJufao by his Moumson 
said attorney; and die sheriff, to wit, John Amt/tage esquire, Hbdbhaw. 
retunis a certain inquisition taken before him at the castle of ^ 

York in the said county, on the 30th day of March, in the 21st 


omission of th^^ury to find damages for 
the defendant,*%hether u^er the sta¬ 
tutes of 7 H. 8. c. 4.; md 21 H. 8. 
c. 19. or under the 43 Eliz. c. 2. s. 19. 
may be supplied by a writ of inquiry. 
Carth. 362. Herbert v. lyaters. S. C. 

1 Salk. 205. 5 Mod. 77. Harcourt v. 

Weeks. 2 Black. Rep. 921. DmeU v. 

Marshall. S. C. 3 Wils. 442. where 

• 

Gould 3, said, that he had a note of 
Valentine v. Fawcett, reported 2 Stra. 
1021. and Cas. temp. Hardw. 138.; an^'^ 
Lord Hardwick C. J. laid it down, th^t" 
in every case, unless where the court 


is tied up by stat. 17 Car. 2. which re¬ 
spects only rent-arrear, a writ of inquiry 
may be granted, in order to do com¬ 
plete justice. Whenever judgment is 
given for the avowant or person making 
cognisance after verdict, or upon de¬ 
murrer, it is that the defendant should 
have a return of the cattle, or goods 
irreplevisable. £e] Hast. 562. b. Co. 
Ent. 591. a. Lib. Piac. 453. pi. 25. 
2 Inst. 340. 14 H. 7.6. b. But at the 
;|ommon law, if the plaintiff had been 
’ nonsuit either before or after verdict [y*], 
hlthough the defendant was then en- 


he elect to proceed at common law, i| 
he bound to sue .out a retomo kabe7ido 
as soon as possible for the*benefit of the 
sureties in the replevin bond. 

[c] See 4 T. R. 509. Gamon v. Jones, 
that the judgment is good atdcommon 
law, though the return be not adjudged 
irreplevisable. The reason is, that since 
the stat. West. 2. respecting second deli¬ 
verance, the distress returned must be 
necessarily irreplevisable in all cases. 

(^] To tlie modern practitioner, the 
expression of “ nonsuit after verdict,'* 
will probably appear incongruous. But 
at the common law, upon every conti¬ 
nuance or day given over before judg¬ 
ment, the plaintiff might have been non¬ 
suited : Co. Litt. 139. b.; and coq^e- 
quently, before the stat. 2 H. 4. cap. 7. 
after verdict given, if the court gave 
a day to be advised, at that day the 
plaintiff was demandable, and there¬ 
fore might have been nonsuit. Co. 
Litt. ibid. The stat. 2 H. 4. c. 7. is, 
that « whereas upon verdidt foun^ be- 
“ fore any justice in assize of novel dis- 
seisin, mort d’auncester, or any other 


“ actiSn whatsoever, the parties before 
** this time have been adjeurned upon 
“ difficulty in law upon the matter so 
foihid, it is ordained and established, 
'' that if the verdict pass against the 
plaintiff, that the same plaintiff shall 
“ not be nonsqitcd." Before, this sta¬ 
tute, if the plaintiffthad been,dissatisfied 
with the damages given him by the 
jury, he might have been nonsuited by 
non-appearance at the dies datus, and 
then commenced a new action for the 
same cause. 5 Mod. 2S6. Keats v. 
Barker. Notwithstanding the statute 
after demurrer in law joined, if the 
court gives a day over, at that day the 
plaintiff is demandable, and may be 
nonsuit. Co. Litt. ubi sup., but not 
after the demurrer has been argued. 

1 Sid. 84. Lord Howard'^ case. 2 Sid.., 
113. Robinson v. Bambrough. 3 Leon. 
28. Vernon and Vernon's case. There 
is, however, in the books, a distinction . 
taken between a special and- general 
verdict: and it has been held, that 
after the fprmer, the plaintiff may yet 
be nonsuit, notwithstanding the statnte. 
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Mounson year of the reign of ouf lord Charles the Second, now king of 
V' England, by which it is found that the said six hogsheads of 
Redshaw. ^ ^orth, at the time of taking them, 100/. according 

to the true value thereof; therefore it is considered that the 

titled to a return, yet the judgment was See the form of the vfrit, Thes. Brev. 
not that the return should be irreplc- 303. The^roceedinj^'^n second deli- 
visable, as in the other case: for the verance is Exactly the same as in re- 
plaintiff might have had as many reple- plevin; except that in the declaration 
vins as he pleased. This was very it is stated that A. B. was summoned 
vexatious, inasmuch as the defendant, by his majesty’s writ of second deliver- 
by having the distress taken from him, ance to answer, &c. See Co. Ent. 
was not likely to recover his rent, since 589. a. And if the plaintiff in the 
he wanted the pledge to compel the second deliverance be nonsuit, or if the 
payment of it. To remedy this mis- plea be discontinued, or the writ abate, 
chief the statute of Westminster 2. gives or if he in any manner prevail not in his 
the plaintiffa writ of second deliverance li^uit, the defendant shall have judgment 
34< 5. a. 2 Inst. 340. This is a" .for a return irreplevisable. 2 Inst. 311. 

judicial writ, and issues out of the rC- ^he writ of second deliverance is a su- 
cord of replevin on which the nonsuit persedeas in law to the writ of retorno • 
was, 2 Inst. 341. See the entVy of a Jiabendo, but not to the writ of inquiry 
judgment tt^sMupros in replevin, and a of damages under the statutes 7 H. 8. 
writ qf second deliverance awarded, and 21 H. 8.', for damages are given 
The^. Brev. 303. Lib. Plac. 453. ^1.24. by those statutes as a compensation for 

CtO(«‘Ca|^575. Lord Oxford v. Water- Still, Iwwcver, the nonsuit is so far 
must be observed that, in the coni>idered the act of the plaintiff, that 
old bhms the terms ** discontinuance" the court cannot order a nonsuit to be 
and “ nonsuit*’ are frequently used as entered against the consent of the 
having the same import. But in modern plaintiff; 2 T. 11.281. Watkins v. Tow- 
times it has been held, that a nonsuit can ers; and Lord Ellenborough C. J. in 
only be M the instance qf the defendant; 10 East, 368. Paxton v. Popham, de- 
' 1 Stra. 267^ Arnold v. Johnson; which fined a nonsuit to be a judgment against 
doctrine has completely distinguished the plaintiff for not appearing on a day 
the tertds. It appears, however, that when he is demandable, and held that 
the plaintiff may be noqsuited for a va- dfter judgment for the defendant on 
riance in an undefended action; 3 Taunt, demurrers to certain special plhas, there 
81. Halh^d V. Aiirahams ; and it is may be judgment as in cose of a nonsuit 
every day’s practice to nonsuit hhn in against the plaintiff for not proceeding 
such actions where he fails in establish- to trial upon the other general pleas on 
ing his case by proofs. The judge at which issues were joined. See post, 
N. P. may nonsuit the plaintiff for an Vol. 11. p. 73. note (1). The defendant 
objection (which clearly bars the ac- in replevin is not entitled to move for 
tion), though it appears on the record, judgment as in case of a nonsuit under 
knd might be taken advantage of by 14 Geo. 2.'c. 17. 3T. R.661. Jones v. 
motion in arrest of judgment, or writ of Concannon. 15 T*^. 400. Shorfridge 
error. 1 Campb. 256. Sadler v. Robins, v. Hyern. 
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said ^ITumas Redshcem do recover against the saki Sir John Mounson 
Mounson the said 100/. for the value of the said six hogsheads - 

of the said alum, parcel of the said rent, being in arrere as ^ ^ 

aforesaid, by the inquisition in form aforesaid found, and his 

the expence and trouble the avowant ** trained shall amount unto, together 
has undergone. Lat. 12-^non. Palm. with his full costs of suit, and shall 
403. 1 Salk. 95. Pratt v.Rutlidge. But ** have execution thereupon hy fieri fa- 
now in the case of a distress for rent, “ cias or degitf or otherwise as tJie law 
the same statute 17 Car. 2. s. 2. pro- ** shall require." See the form of a 
vides, that whensoever any plaintiff writ of inquiry under this clause of sta- 
in replevin shall be nonsuit before tute 17 Car. 2. on a nonsuit in replc- 
issue joined in any suit of replevin by vin, Lill. Ent. 601, 602. So where 
“ plaint or writ lawfully returnedf re- the plaintiff tp replevin is nonsuit be- 
** moved, or depending in any of the fore avowry or cognisance, where the 
** courts aforesaid, that the defendant proceeding is at common law, it is ne- 
making a suggestion in nature of q|||^essary for the defendant to make a cog- 
« avowry or cognizance for such rent, nisance or avowry pro retom& habendo 
« to ascertain to the court the cause of to entitle himself to damages within the 
"distress, the court upon his prayer statutes of 7 H. 8. & 21 H. 8. 1 Salk. 94. 

" shall award a writ to the sheriff of tlip Anm. And it is also held that the writ 
" county where <1110 distress was taken, of second deliverance la’dhest supersedeas 
" to inquire by the oaths^f twelve good to the inquiry under the last recited 
" andi> lawful men of his bailiwick, clai/seof thestatute 17 Car. 2. anytnbre 
"touching the sum in arrear at the than it is to an inquiry under “the 
** time of such distress taken) and the statutes of H. 8. Indcod the $|^utc 
" value of the goods or cattle distrain- 17 Car. 2. has. in effect taken awi^ die 
ed: and thereupon notice of fifteen writ of second deliverance where the 
" days shall be given to the plaintiff or distress is for rent. For what use £an 
** bis attorney in court of the sitting of a second deliverance be of to Hie plhin- 
such inquiry [g] : and thereupon the tiff, when the defendant may still pro- ' 
" sheriff shall inquire of the truth of the cced to judgment and excemion cither 
" matters contained in such writ, by the for the whole rent, or af least for the 
" oaths of twelve good and lawful men value of the distress? 1 Vent. 64. P/a//- 
** of his county; and upon the return ters v. Sheering. Bull. Ni. Pri. .^8. 
"of such inquisition, the defendihit Barnes, 427. 2 Wills. 116. Cooper v. 

" shall have judgment to recover against Sherbrooke. In Vhis entry, and also in 
the plaintiff the arrearages of auch 2 Saund. 286. Pool v. Longuevillf tlje 
“ rent, in case the goods or cattle dis- form of entering up the judgment for 
" trained shall amount unto that value; the defendant upon demurrer under the 
and in case they shall not amount to statute 17 Car. 2. is to pray a writ of 
that value, then so much as the value inquiry, as therein directed, ioithout 
** of the said goods and cattle so dis- awarding a tetorno habendo. And it 

• * 

[g] See 6 Taunt. 57. Burtdn v. also be given to tlie plaintiff where the 
Hickey. 1 Marsh. 444. S. C. that fif- avowant has ji^gment on demurrer. 
teen days notice of inquiry should 

.yoL.i. u 
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Mounsom damages on occasion of the premises to 80/. adjudged to the 
Rbdshaw Thomas Redsham by the court of our said lord the king 
t ^ *j here, with his assent, for his costs and damages by him about 
his suit in that behalf sustained, according to the form of the 

seems to have been the intent of the been held, that the sheriff has aright to 
statute to substitute the proceeding take such bond for hisifecurity under 
under it,'tn the room of the common low the statute l%pstminster2, 1 Ld.Raym. 
judgment of awarding a return. See 278. Blackett v. CrUsop, But in order 
2 Saund.286.n. (5) Butin Carth.25S. to prevent vexatious replevins of dis- 
Bakerv,Ladet where the avowant upon tresses Jbr rentt the 11 Geo. 2. c. 19. 
demurrer had judgment to bavcareturn, s. 23. enacts,'that sherifis and other 
and also under this statute, it was held officers granting replevins shall take,' 
upon error brought, that the judgment from the plaintiff and two responsible [Aj 
was right, because the statute does not persons as sureties, a bond in double 
alter the judgment at common law, but the value of the goods distrained, (to 
only gives a futther remedy; and Ba- be ascertained by oath,) conditioned for 
ihurst J. in the above cited case o^l^rosecuting the suit with effect, and for 
Cooper V. Sherbrooke recognises this, a return of the goods; and the sheriff 
decision. The sheriff in all cases of is authorized to assign the bond to the 
distress, except for rent, usually,^ takes avowant or person making cognizance; 
a bond fro m Jth e plaintiff, at the time and if the bond be forfeited, the avow- 
the goods are delivered to him by virtue ant may bring an action in his own 
of. the replevin, conditioned thaj; he name, and the court may by rule give 
shopld prosecute his suit with effect relief to the parties, &c. But 

and tq return the goods; and it has though the sheriff, &c. is by this act rc- 


fA] If at> the time of* the taking the 
bond the sureties were apparently re¬ 
sponsible, the sheriff is not liable to an 
action for taking insufficient pledges. 
5 Taunt. Hindle v. Blades. 1 Marsh. 

27. S.C. ^ 

[f] The avowant may take an as¬ 
signment of the replevin-bond, and sue 
on it in his own name, without joining 
the person making cognisance. 1 Bos. 
St Pull. 381. n. Arckkr v. Dudley. But 
the {frowant and person making cogni¬ 
zance may join, if they please. 3 M.£ S. 
180. Phillips V. Price. Though the 
bond be executed by one surety alone, 
it is available by the sheriff against 
such surety. 7 Taunt. 28. Austen v. 
Roveard^ 2 Marsh. 352. S. C. But 
^u^ere whether it be assignable under the 
11 Geo. 2. S. C. 7 l^unt. 327- 1 B. 
Moore, 68. And the sheiiff in such case 


having unsuccessfully defended an ac¬ 
tion for taking insufficient pledges, can 
recover upon the bond only a moiety of 
the rent and costs in the replevin suit: 
but not any part of the costs which he 
was obliged to pay in the action against 
himself. S.C. The defendant in re¬ 
plevin is entitled to an assignment of 
the bond, if the plaintiff makes default 
in the county court, and he may sue as 
assignee of the bond in the superior 
coifrts, although the plaint be not re¬ 
moved. 5 T. R. 195. Dyas v. Freeman. 
In an action by the assignee on the 
bond, if the defendant plead that he 
did prosecute his suit with effect, and 
that it is still depending, the plaintiff 
cannot in his replication simply deny 
the fact, but must shew ho'k the suit 
has ceased to depend. 12 East, 585. * 
Brackenbury v. Pell, 
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statute thereof lately made and provided; which said valuCf 
and costs and charges, amount in the whole to 180/. And 
the said John Motmson in mercy, &c. 


Movnsok 

V. 

Rbdshaw. 

'- 


quired to take such a bond, yet if he 
neglects to do so, it is no contempt of 
the court for which an attachment will 
be granted, but the proper remedy is 
for the defendant to bring an action on 
the case against him. 2 Term Rep. 617. 
Rex V. Lexjois, [A] There is a difference 
of opinion, as to what extent the sheriff 
is liable to render damages in an action 
on the case for taking insufficient pledges 
in distresses for rent. In the case of 
Yea bart. v. Lethbridge, it was held by 
the court of K. B. that the plaintiff hi' 
not entitled to recover his costs of the 
defence of the replevin, but merely the 
value of the distress taken; for if the 
sheriff had taken two responsible sure¬ 
ties according ‘to the ,11 Geo. 2. the 
bond would have been satisfied by re¬ 
turning the goods taken; therefore the 
value of those goods seemed to the 
court to be the true measure of da- 
mages to be given in this action. 

4 Term Rep. 433. But in a subsequent 
case, the court of C. P. held that the 


fi] S. P. 1 N. R. 292. Tesseyman v. 
Gildart. And that the court will not re> 
lieve on motion. See also Willes, 375. 
T'oiells V. Colville. 

[/] 1 Taunt. 218. H^ord v. Alger, 
S. P. 

[»i] Nor does the plaintiff waive his 
remedy against the sureties in a' re¬ 
plevin-bond by giving time to the prin¬ 
cipal. 6 Taunt. 379. Moore v. Boto- 
maker. 2 Marsh. 81. S. C. Where the 
defendant in replevin had judgment for 
a return for want of a plea in bar, and 
afterwards sued out a wpt of inquiry 
under tfie 17 Car. 2. c. 7. s. 2. 'upon 
which the rent in arrear and the v^ue 
of the goods were found, it was held 


plaintiff might recover in the action the 
real damages he has sustained, notwith¬ 
standing they exceed the penmty of the 
bond. 2 H. Black. 36. Concanen v. 
Lethbridge. And afterwards in Evans 
V. Brander, the court of C. P. was of 
opinion, that the penalty of the bond 
ought to be the measure of the damages 
against the sheriff. 2 H. Black.547. [/] 
In this actioh the sureties in the bond 
may be witnesses to prove whether they 
were sufficient or ndt; And if the 
avowant or person making cognisance 
take an assignment of the replevin-bond 
and sue the principal and sureties in the 
bond^ and they are found to be insol¬ 
vent or insufficient, he.ma^ afterwards 
bring an action upon the case against 
the .sheriff for taking insufficient sure¬ 
ties. For taking an assignment of the 
replevin-bond from the sheriff is no 
waver of any proceedings afterwards 
against him, as ^t is in the case of a 
bail-bond, {nt] 


that he might, notwithstanding, sue the 
sureties in the replevin.bond, and al¬ 
lege as a breach, that the plaintiff in 
replevin had not prosecuted his suit 
with effect. ’ 2 Brod. & Bing. 112. 

Tumor v. Turner. Prosecuting the 
suit with ^ect means with success. Ibid. 
7 Mod. 380. Morgan y. Griffith, per 
Lee C. J. If the declaration in the ac¬ 
tion on the replevin-bond allege that 
the plaintiff in replevin did not prose- 
'cute his suit with effect, and has not 
made a return, this breach is not dou¬ 
ble ; for both parts of tho condition 4 >f 
the replevin-bond ought to be nega¬ 
tived : if the party make a return, he 
need not prosecute his suit with effect; 
U 2 
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if he prosecute his suit with ciFcct, he not making a return, because the right 
need not make a return. Per Dam- to a return was waived by proceeding 
pier J. 3 M. & S. 180. Phillips v. Price, under the stat. 17 Car. 2. In the latter, 
Intheformcr of these cases, viz. I’amor \iz. Phillips y. Price, it does not ap- 
V. Turner, it should seem that the pear that there had been any proceed* 
breach could not have been alleged for ing under the stat. 17 Car. 2. 
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O a 


R EPLE.VIN by Sir John Moimson, knight and baronet, 
against Redshaw, and the plaintiff declares of the taking 
and detaining of six tons of alum at the parish of Lt/th, in 
the county of York, in a certain place called Sandsend alum- 
home, on the 10th of March, in the 19th year of the now king. 
The defendant, as bailiff of Sir John Mounson the elder, 
knight of the bath lind baronet, made cognisance, and shewed 
^'that the place in which, &c. is a messuage in which the making 
of alum was used ; and that long tirac'licfore the taking, &c. 
the lord Charles the First, late king of England, was seised 
of the manor of Mulgrave, with the appurtenances, in the 
said county of York, whereof the ^lace in which, &c. is, and 
by Ac® whcreof, &c. was parcel, in his demesne as of fee, 

’ ■ in right of Iris crown; and being so seised, on the 1st of 

March, in the 9th year of his reign, by an indenture under 
the great seal, made between the said late king and Sir John 
Gibson knight, and inrolled of record in Chancery, an exem¬ 
plification of which inrolmciit, under the now great seal, the 
defendant brought into court, according to the form of the 
statute, ikcf demised and granted to the said Sir John Gibson 
the said messuage, in which, &c. (among otlier things) by the 
name oS> Alum-works and Alum-houses within the Lordship 


If tliere be an 
order (con* 
finned by par¬ 
liament) that 
an indenture of 
demise upon 
which a rent 
was reserved 
should be va¬ 
cated and can- 
ceUed, and that 
a stranger 
should enter 
into the lands 
demised and 
receive the 
profits, yet the 
same rent in 
value granted 


ilie better se¬ 
curing of the 
rent reserved is 
not discliargcd, 
although the 
intention ap¬ 
pears that there 
sliuuld be but 
one rent paid. 


of Mulgrave, and all pans, p^ts, cisterns, coolers, &c. to the 
said alum-works belonging, &c. to have after the end, expira¬ 
tion, or determination of a demise or grant, by indenture, 
dated the 12th of May, in the third year of the reign of the 
said kite king Charles the first, made by the said late king to 
Sir Paid Finder and William Turner esquire, for the term of 
twelve years from Christmas 162S, and to the thiref day of 
January then next following, until the fiill end and term of 
thirty-one years, and further to the 10th of February then 



Mich. QO Car. II. Regis. 190 

next to coraey in case alum should be so long made and Moonson 
wrought within the said manor of Midgrave, or within any 
other lands of Edward earl of Mtdgrave, or his heirs, witliin i 
the county of York ; and tliat there should not be an appa¬ 
rent reason for the more useful making of alum in any other 
place within the realm of England, in the judgment of six fit 
persons, three of whom to be chosen by the said Gibson for 
the said late king, and the other three to be chosen by the 
said earl of Midgrave, his heirs, executors, or assigns; and if 
they could not agree, then the lord-keeper of the great seal 
for the time being should direct such course for the investiga¬ 
tion of the truth as her should think fit, and should so deter¬ 
mine such question so arising: by force of which demise the 
said Sir John Gibson was possessed of the interest’of the said f 197 ] 
term: and being so possessed, afterwards, to wit, on the 10th 
of March, in the said 9th year of CJiarles the First, by his 
indenture, now brought into court, made between him and 
Thomas viscount Wentworth, deputy of Ireland, of the one 
part, and Sir Ferdinando Fairfax knight. Sir John Wray knight 
and baronet. Sir William Armyn knight and baronet. Sir Wil¬ 
liam Pelham knight, William Anderson esquire, and the said '* 

Sir John Mounson the elder, (in whose right the defendant made 
cognisance,) of the other part, granted to the said Ferdinando 
Fairfax, Sir John Wray, Sir William Armyn, Sir William 
Pelham, William Andci'son, and the said Sir John Mounson the 
elder, a yearly rent of 1640/. to be issuing out of the saitl 
place, in which, &c. among others, to have, 8cc. yearly and 
every year, for and during, and unto the full end and expira¬ 
tion of the said terra of thirty-one years demised to the said 
Sir John Gibson, with the same limitation of “ in case 
“ alum,” &c. as is before mentioned in the lease to the said 
John Gibson, to be paid at Lady-day and Michaelmas, by equal 
portions, in the common dining-rhall of the Middle Temple, 
with a clause of distress if the rent should be arrear for twenty 
days. And then the defendant averred, that the term granted 
to Sir Paul Pinder and Turner ended and expired upon the 
2d day of January, 1637, by effluxion of time,*whereby the said 
Sir John Gibson, by force of his lease, entered into the land, 
and was possessed, and the grantees of tlie rent were possessed 
of the said rent: and‘that afterwards all the grantees died ex¬ 
cept th^ said Sir John Mounson the elder, who survived them, 
and was thereof solely possessed by right of survivorship, &c.; 
and being so possessed, the defendant further said, that 820/. 

U 3 
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Mounson of the rent aforesaid, for one half-year, ended at Lad^-day 
V* 1649, and for the space of twenty days then next following# 
t and at the said time in which, &c, was arrere and not paid, 

whereupon the said defendant, as bailiff of the said Sir John 
Mounson the elder, well acknowledges the taking of the said 
six hogsheads of alum, being of the value of 100/. only, and 
no more, in the said place in which, &c. and justly, &c. for 
lOOUparcel of the said 820/. of the rent aforesaid so in arrear, 
being in the said messuage in form aforesaid charged and 
bound to the distress of the said Mounson die elder; and 
averred that the demise to the said Gibson was in full force, 
and that alum was always made within the said manor of 
Mulgravef and that there was no apparent reason for the 
more useful making of alum -in any other place within this 
realm of England, in the judgment or determination of any 
pbrson or persons whatsoever, &c. The plaintiff prayed oyer 
of the exemplification, and of the grant of the rent, brought 
into court, which are entered in hcec vet ba. And by the in- 
[ 198 ] denture of the king, the first lease made to Sir Paul Firmer 
and Turner under the ren/. of 11,000/. to be yearly paid by 
‘ ^ htJf-yearly portions, is recited: and it is further recited by 
the same indenture^ that the said Sir John Gibson had offered, 
in case his majesty would let the alum-works, &c. to him, to 
pay the rent of 12,500/.; that is to say, 10,860/. to his ma¬ 
jesty, and 1640/. to the befpre-named grantees, who were 
* named in trust for Edmund earl of Mulgrave, and the heirs 
males of his body; which offer his majesty accepting, by the 
same indenture demised to the said Sir John Gibson, as is al¬ 
leged in the cognisance, with a prohibition contained in the 
same indenture, that no person should import alum into Eng¬ 
land during the time of the demise, and that no odier should 
make alum in England during the same time; yielding and 
paying therefore yearly thp rent of 12,500/. in manner and 
form following; to wit, 10,860/. to the king, his heirs, and 
successors, and 1640/. to the said grantees before named, 
being trustees for the.jsaid earl of Mtd^axe, and his heirs 
males of his body, as long as there should not be an apparent 
reason. See, as is shewn in the avowry. And further, by the 
grant of the said rent, to the grantees the indenture of the 
king was recited, and that the said rent of 1640/. was reserved 
by the king for the benefit of the ,8fud earl of Mvl^cax, in 
consideration that he had conveyed the said manor of Mid¬ 
grave to the said king, to the intent to enable him to make 

9 
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the said demise to the said Siri^An Gibson g now to the intent 
that the said rent of 1640/. should be well secured, 'and for 
the true payment thereof, the said Sir John Gibson granted to 
the said grantees, being in trust for the said earl, and Marian 
his countess, and for their three sons, James, Thomas, and 
Robert, and for Edmund lord Sheffield, grandson and heir ap¬ 
parent of the said earl, (as this deed recited,) the said rent of 
1640/. a year, with a clause of distress, as is alleged in the 
cognisance; and, upon oyer of the deeds, the plaintiff pleaded 
in bar of the avowry, that the grant of the said rent of 1640/* 
by the said John Gibson as aforesaid made, was for the lietter 
securing of the payment of the said rent of 1640/. in form 
aforesaid reserved, and payable by the said indenture as afore¬ 
said made by the said late king to the said John Gibson. And 
that before the said feast of the Annunciation of tlie Blessed 
Virgil! Mart/, in the year of our Loyd 1649, to wit, on the 
31st day of March, in the year of our Lord 1648, certain per¬ 
sons sat at Westminster, in the county of Middlesex, as the 
superior house of the then parliament; and that the said per¬ 
sons so sitting as the superior hous^ of parliament, on the said 
31st day of Aforc^, in the said year of our Lord 1648,'at 
Westminster aforesaid, by the names of ^he Lords in Parlia¬ 
ment assembled, by their order ordained that the said in- 
<]enture, in the said cognisance mentioned, made as aforesaid, 
between the said late lord king Charles the First and the said 
John Gibson, by the name of letters-patent granted, to the* 
said John Gibson knight, for the sole making and selling of 
alum, should be vacated and cancelled. And the said plaintiff 
further saith, that afterwards, to wit, on the 4th day of May, 
1648, the said persons then sitting at Westminster, as the su¬ 
perior house of parliament, ordained that Edward earl of Mid~ 
grave should forthwith enter into and upon the alum-works, 
houses, and mines within the st^id manor of MtUg^-ave, and 
should take and receive the profits thereof to his own use 
from the said 31st day of Marcji, as by the said order more 
fully appears. By virtue of which said orders, the said Ed¬ 
ward earl of Mulgrave, afterwards, to wit, on the 10th day of 
May 1648, entered into the said tenements and premises so 
ns aforesaid granted to the said Johi\ Gibson by the said late 
king Charles the First, and continued thereof possessed until 
the Ist^day of April, in (he said yeaaof our Lord 1649. And 
the plaintiff fur^er pleaded a clause in the act of oblivion, in 
the 18th year of king Charles the Second, chap. 11. whereby 
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it \& enacted, that all appeals, and all personal actions, and 
causes of such actions, suits, molestations, and prosecutions 
whatsoever, for or by reason of any act or thing advised, 
counselled, commanded, acted, or done by virtue or colour 
of any order or ordinance of one or both houses of parliament 
sitting at Westminster^ or by any act or order mode by any 
persons assuming the name of a parliament, and sitting as a 
parliament at Westmifister, after the death of the late king 
Charles the First, or by the authority of the said keepers of 
the liberty of England, or by any order of the late protector 
and council, or by or upon any common writ, process, or 
warrant by them, or any of them, pr by authority derived 
from them, or any of them, and all demands of arrearages of 
rents, and ‘mesne profits of lands, tenements, or heredita¬ 
ments heretofore incurred or grown due, which have been 
paid, received, or disposed by virtue or colour of any the 
authorities, or pretended authorities aforesaid, other than 
such arrearages or mesne profits as are or shall be otherwise 
disposed by any act or acts of this present session of parlia¬ 
ment, be from henceforth discharged. And the plaintiff fur- 
^ ther pleaded, that the said act and every claOse thereof was 
by the statute 13 Qharles the Second, c. 7* confirmed, and 
enacted, and declared to have the full force and strength of 
an act of parliament. By reason of which said orders and 
acts in form aforesaid madc,^ published, and provided, the 
‘ said rqiit of 820^. for the half of one year, ended at the said 
feast of the Annuwiation of the Blessed Virgin Mary, in the 
year of our Lord 164'9, in the said cognisance mentioned, 
was discharged. And the plaintiff further averred, that the 
indenture of the king mentioned in the defendant’s cogni¬ 
sance^ and the letters-putent mentioned in the order of the 
lords ill 1648, were one and the same; and that tlie said rent 
mentioned'in the cognisance was not excepted by the said 
act of oblivion, nor disposed by any other act of parlimnent; 
and thisdie is ready to verify: wherefore he prays judgment, 
and his damages on occasion of the taking and unjustly de¬ 
taining of the said alum, to be adjudged to him, &c.; upon 
which bar to the cognisance the defendant demurred in law. 

And it was argued by Jones and Saunders, that the rent in 
question, which was arrere, was not disposed by the said 
orders of tlie lords, which the plaintiff had pleaded; (br there 
is no mention of the rent in any of them; nor does it appear 
that the rent was intended to be by any means disposed: and 
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therefore they conceived that this rent in question was not. Momtsow 
discharged by the said act of oblimn; wherefore they prayed 
judgment for the plaintiff. 

And on the other side it was argued by Weston and JLevtnz 
for the plaintiff, that tins rent is discharg^ by the act of ob¬ 
livion ; for they alleged that by the last order of the lords of 
the 4th day of Ma^ 1648, the rent is disposed; because Uiey 
order that the earl of Midgrave should enter into the lands 
out of which the rent was granted, and should take the pro¬ 
fits thereof to his own use, which was contrary to, and directly 
against, the grant; for the said Sir John Gibson could not pay 
tlie rent so long as he cquid not have the profits. But all the 
profits by the said'ordinance were given to the said earl of 
M.idgra'dCf and consequently the rent was disposed from him, 
which wab nothing but parcel of the profits; and therefore 
tlie rent was disposed by this order^ and consequently dis¬ 
charged by the act of oblivion. Secondly, they argued tliat 
by the first order of Slst of March 1648, the rent was dis¬ 
posed, because that ordinance made the indenture of demise by 
the king void. Then, if the said indenture be made void the 
rent ought of* necessity to cease, because the estate out-of 
which it is granted anS issuing is overthrown by the said ordi¬ 
nance, et cessante statu primitivot cessat et daHvativus. And it 
appears that this rent of 1640^. was reserved by the king; and 
that the deed of grant thereof Jjy the said Sir John Gibson 
only for the better securing thereof to the grantees; and* 
therefore it was urged, that when the order had condemned 
the king’s indenture which reserved this rent, it had disposed 
of it, namely, tliat it should not be paid in future, but that 
the earl of Mulgrave should take the profits of the land to his 
own use, discharged of the said rent: and qttacunque vid^ the r -i 
rent was disposed by right or wrong; and, if it were disposed 
of at all, it was now discharged by the act of oblivion; where¬ 
fore they prayed judgment for the plaintiif. , 

But all the court, upon the ^second argument, gave judg¬ 
ment for the defendant who made the cognisance, and deli¬ 
vered their reason for it, that the orders pleaded by the plain¬ 
tiff had not made any disposition of the rent; for the first 
order is, that the indenture of the king should be void, which 
cannot be by a bare order. But if the indenture might have 
been iqade void, still tbe estate granted by the said indenture 
might continue, for the order did not intend that the in¬ 
denture should be void ipso facto, but that it should be void 
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jyfouNBON by cancelling it; and therefore, until the indenture be ac> 
tually cancelled, the estate continued. And there was no 
. ‘j mention at all, in the order, of the rent; and therefore non . 

constat whether they intended to discharge the rent or not, 
(whatever may be the force of the order); for the rent in 
question is merely founded upon tlie grant of Sir John Gibson, 
and not upon the king’s indenture; and in point of law. is 
another rent than the rent of 1640/. reserved by the king 
upon his indenture, although the intention appears there 
should be but one rent of 1640/. paid. And, as to the order 
of the 4th of May, they said, that although the said earl of 
Mtdgrave was thereby to enter and, enjoy the lands, yet it 
was to be subject to the said rent charge fn question, for any 
thing that appears to the contrary; for if they had ‘meant to 
have disposed of it, they would have mentioned the rent in 
express words to be discharged, which not beang done, the 
court said that the rent was not disposed by any of the said 
orders, and therefore is not discharged by the said act of ob> 
livion; but they said that perhaps Sir John Gibson might have 
remedy in Chance'ry, but a]; law he could not aid himself: and 
■f the avowant had judgment given for him in this same term, 
which was the first term the case was argued, because the 
court took it as a clear case. 

Note, No exception was taken to the co^isance of the de¬ 
fendant, that he had made cognisance of the taking of alum 
for lOQ/. parcel of 820/. fur the said rent of hiilf a-year and 
not for the iraire rent. But Weston told me he thought the 
cognisance good in that respect, and therefore he took no ex¬ 
ception to it.(l) 


(1) This seems to be right. Here it 
is stated that the inhole rent was in ar- 
rcar, and not part of it only. There 
appears to be no objection to avow the 
taking of the alum, Vdiich was of less 
value than the tohole rent, for parcel of 
the rent only. For perhaps there was 
not sufficient on the premises to satisfy 
the whole rent, or the defendant might 
have mistaken the value of the alum.* 
In these cases he is at liberty to take a 
second distress to complete his remedy. 
Cro. Eliz. 13. Anon, 1 Burr. 590. 
Hutchins v. Chambers. And it is more 


agreeable to the truth of the case to 
avow the first taking to be for pared 
only, and the second taking for the 
residue of the rent. It is true that re¬ 
gularly at the common law where there 
is ah intire duty or rent due, a man 
should distrain for the whole at once, 
and not for part at one time and part at 
another, for that would be oppressive 
and illegal. Moor, 7. pi.' 26. 1 Burr. 
589. 2 Lutw. 1532. Wallis v. SaviU; 
and therefore if he distrains fi second 
time for the same thing, he ought to 
shew that at the time of taking the 



201 fl 


Mich. 20 Car. 11. Regis. 


first distress there was not sufficient on 
the premises, or that he had mistaken 
the value, and that the first distress was 
only of such a value, otherwise the 
second distress will be bad. 2 Lutw. 
1532. 1 Burr. 589. But by stat. 17. 
Car. 2. 8.4., where the value of the 
cattle distrained shall not be found hy 
the jury to be to the full value of the 
arrears distrained for, the party to 
whom such arrears were due, his exe¬ 
cutors or administrators, may from time 
to time distrain again for the residue of 
the arrears. 

But where the avowry states, only 
part of the rent to be in arrear, and 


[»] But in debt on a mortgage-deed 
for the principal money, it is not ne¬ 
cessary to state that interest up to the 
day of default has been paid, for the 
principal and interest do not form o^e 
entire debt, but are separable. 4 Price, 
282. Dickenson v. Harrison, The usual 
covenant in a mortgage-deed is to pay 
the principal and interest on a certain 
day, but there is no covenant to pay 
interest after that day; therefore, in 
debt on such a deed, the interest suhse-‘ 
quent to the day of default^ roust not be 
claimed as part of the debt, but'as da¬ 
mages for the detention of the debt. It 


avows the taking for such part it is bad, 
unless it shews likewise that the residue 
was satisfied. Cro. Car. 103, 104. 
HoU V. Sambach, Hutt. 96. S. C. 
4 Mod. 402. Hunt v. Braines, 12 Mod. 
84. Johnsoji v. Baynes. Just like debt 
for rent or any other duty, if the 
declaration is for part of the rent or 
other duty, it is bad, unless it also 
shews that the residue was satisfied. 
20 Edw. 4. 2. pi. 6. Bro. Avowry. 102. 
Cro. Car. 137. Bayley v. Hughes. Cro. 
Jac. 498. Pemberton v. Shelton. 4 Mod. 
402. Hunt V. Braines. Gilb. Dist. 
2d edit. 145.^ 12 Mod. 84. 2 Lev. 4* 

Hulme V. Sanders. [»] 


twas formerly doubted, whether an ac¬ 
tion of debt would lie for interest of 
money without alleging any special 
contract. 1 Vent. 198. Seaman v. Dee; 
but in 5 T. R. 553. Herries v. Jamieson^ 
Lord Kenyon inclined to think it would, 
and the point has since been expressly 
so determined. 5 Dow. 133. Doran v. 
O'Reilly. Therefore, in declaring in 
debt on a mortgage-deed, it may be 
prudent to add a second^ count for in¬ 
terest, and also to lay the damages suf¬ 
ficiently large to cover the amount of 
interest. 
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Declaration. 
Debt for rent 
on a parol 
demise. 


Londm, 7 TIE it remembered, that heretofore, to wit, in Easter 
o j before our lord the king at 

Westminster^ came John Salmon by Hugh Gamlin his attorney, 
and brought here into the court of our said lord the king 
then there, his certain bill sigomst Samiiel Smith gentleman, 
one of the clerks of Sir Robot Henley knight, chief clerk 
of our lord the king, assigned to inrol pleas in the court of our 
said lord tile king before the king himself, according to the 
liberties and privileges of the said court for such chief clerk 
and his clerks, from time whereof the memory of man is not 
to the contrary used and approved of in the same, present 
here in coilrt in his proper person, of a plea of debt, and there 
are.pledges df prosecution, to wit, John Doc and Richard Roe; 
which Shid bill follows in these words, to wit; London to wit, 
John Salmon complains of Samuel Smith gentleman, one of 
the clerks of Sir Robot Henley knight, chief clerk of our lord 
the king, assigned to inrol pleas in the court of our said lord 
the king, before the king himself, according to the liberties and 
privileges of the said court for such chief clerk and his clerks, 
from time whereof the memory of man is not to the contrary 
used and approved of in the same, present here in court in his 
proper person, of a plea that he render to him nine pounds of 
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lawful money of England, which he owes to and unjustly de* 
tains from him, for this, to wit, that whereas the said John, on 
the 1st day Jantiaty, in the year of our Lord 1663, atZ( 0 «- 
dxm aforesaid, to wit, in the parish of St. Sepulchre, in the ward 
of Fan'ingdon isoithout, demised, granted, and to farm let to the 
said Samtiel three rooms and one cellar, being parcel of the 
then mansion-house of the said John, situate, lying, and 
being in the parish aforesaid, to have and to occupy to tlic 
said Samtiel and his assigns, from the feast of the birth of our 
Lord then last past, unto the end and term of one whole year 
thence next ensuing, arid fully to be complete and ended, and 
so from year to year for ^o long as both parties should please; 
yielding and paying therefore yearly to the said Johti and his 
assigns nine pounds on the four most usual feasts or terms of 
the year, that is to say, the Annunciation of the Blessed Virgin, 
St. John Baptist, St. Michael the Archttngel, and the Nativity 
of our Lord, by equal and even portions. By virtue of which 
said demise, he the said Samuel entered(l) into the said rooms 


Salmon v. 
Smith. 
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(1) The timc'oi entry is often in¬ 
serted, as ** that the ddfendant after- 
“ wards, to wit, on the day of 
“ in the year entered,” and 
particularly where the term is to com¬ 
mence on a day subsequent to making 
the lease. But it is unnecessary; for 
virtute cujus intravil generally, has been 
held sufficient without shewing the 
time; for it will be intended that the 
lessee entered according to the demise; 
Cro. Jac. 549. Matole v. Cacyjfyr. 
Lat. 196. Greai v. Moody ; and so are 
a great many entries. Clift. 231. pi. 5. 
232. pi. 6.235. pi. 8. Lib. Plac. 114. 
pi. 11. 117. pi. 23. 118. pi. 27. Or, 
if he entered before his title began, it 

[a] Sec also 4 East, 29. Benn v. 
Cartright, where the words of the 
demise were “ not for one year only, 
but from year to yearand were held 
to enure for two years at the least. 
And he Cannot be ejected after notice 
to quit at the end of the first year. See 
also 1 T. R. 180. Birch v. Wright, per 


is not material. Cro. Eliz.,.169. Alex¬ 
ander V. Dyer. For the entry is not 
traversable. Dougl. 461.3d edit. Walker 
V. Reeves, in the notes. And in the case 
of a lease for years like the present (this 
being a lease.for two years certain); 
1 Salk. 209. V. ; S.C. 

1 Ld. Raym. 170.; 2 Salk. 414. Legg. 
V. Slrudxokk ; 1 Term Rep. 380. Birch 
V. Wright [a], it is not necessary to 
set forth any entry or occupation at all 
by the lessee; for though he neither 
enters nor occupies, he must pay the 
rent, it being due by the lease or con¬ 
tract, and not by the occupation. 
1 Salk. 209. Bellasils v. Burbrick, re¬ 
cognised ns to this point in Doug. 455. 

Buller J. S.P. But sec 2 Campb. 573. 
Thompson v. Maherley, where the words 
were ** for twelve months certain, and 
‘six months notice afterwards.” In 
which case Lord EUenborough C. J. 
held, that a notice to quit at the end'of 
the first year was good, laying consi¬ 
derable stress upon the word certain. 
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As to 41, 10s. 
nit dcbet and 
issue; 


and cellar with the appurtenances, and had and occupiell the 
same from the feast of Christmas^ in the year of our Lord afore> 
said, for two whole years and three quarters of a year then 
next following; and that the said nine pounds of the rent afore¬ 
said, for one whole year, ended on the feast of SL Michael the 
Archangel^ in the year of our Lord 16G6, were in arrear to the 
said Jb^n, and still are unpaid; whereby an action hath ac¬ 
crued to the said John^ to demand and have of the said Samuel 
the said nine pounds, yet the said Samuel, (although often re¬ 
quired) has not yet paid to the said John the said nine pounds, 
but the same to pay to him has hitherto altogether refused, 
and still refuses, to the damage of him the said John of 5l ,: 
and therefore he brings suit, &c. 

And now at this day to wit, on Friday next after three weeks 
of St. Michael in this same term, until which day he the said 
Samuel Smith had leave' to imparl to the said bill, and then to 
answer, before bur lord the king at Westminster, comes as well 
the said John Salmon, by his said attorney, as the said Samuel 
Smith, in his proper person: and the said Samuel Smith defends 
the wrong and injury when, &c. and ns to 4f. and 10s. parcel 
of the said nine pounds of the rent aforesaid, for the half of 
one year, ended on'<-the feast of the Annunciation of the Blessed 


Eaton V. Jacques. Ibid. 461. note 1. must shew an occupation, for the rent 
Walker v. Reeves, f 6] But in debt for is only due in respect thereof. 1 Salk, 
rent upon a lease at'^will, the plaintiff 209. [c] 


the application of which to the first 
twelve months shewed that every thing 
afterwards was uncertain, and depend* 
cd on the notice. 

[i] See 1 Brod. & Bing. 238. Wil^ 
Hams V. Bosanquet and others, in which 
all the cases, resj^ecting the necessity 
of entry on the part o'm an assignee of a 
lessee in order to make him chargeable 
for the rent, are collected. The court 
held, that the assignee is chargeable 
without: entry. And the case is parti¬ 
cularly strong, being one of an assign-, 
ment by way of mortgage. Dallas CJ. 
in delivering the judgment of the court, 
noticed, that it was the opinion of a 
great majority of all the judges that 


Eaton y. Jacques had not been rightly 
decided. 

[c] In debt for use and occupation, 
the plaintiff need not state any of the 
particulars of the demise. 6 T. R. 62. 
Wilkins v. Wingate. 6 East, 348. King 
V. Fraser. 5 'Taunt. 25. Egler v. Mars- 
den. 3 M. & S. 380. Davies v. Ed- 
'martls ; where no place was alleged in 
the declaration, and the particulars of 
demand described the premises as si¬ 
tuate in a wrong place; yet, as the 
defendant held only one parcel of land 
under the plaintiff, he could not be mis¬ 
led, and the mistake was held immaterial. 
But if the particulars of the demise be 
stated, they must be proved, as stated. 
2 Dough 665. BrislGw v. Wright. 
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Virgin Mary^ in the said year of our Lord 1666, he the said 
Samuel says, that he does not owe to the said John Salmon 
the said 4/. and lOs* or any penny .thereof, in manner and 
form as the said John Salmon has above complained against 
him, and of thb he puts himself upon the country; and the 
said John thereof likewise, &c. And ns to 41. and 10s. re¬ 
sidue of the said nine pounds of tlie rent aforesaid, for the half 
of one year ended^n tlie least of St. Michael the ArchangcU 
in the said year of our Lord 1666, he the said Samuel says, 
that the s^d John Shimon ought not to have or maintain his 
said action thereof against him, because he says, that the said 
John, on the said 1st day of January^ in the said year of our 
Lord 1663, at Londoyi aforesaid, in the parish and ward afore¬ 
said, did demise, grant, and to farm let to the said Samuelf not 
only % said three rooms and one cellar, but also another 
room called a dining-room, being other parcel of the said man¬ 
sion-house of him the said John Salmon; to have and to hold 
the said hrst-mentioned three rooms and the said cellar to the 
said Samuel and his assigns, from the said, feast of the l^ati- 
vity (J‘ our Lord then last past, unto the end and term of one 
whole year then next ensuing, and fully to be complete aiul 
ended, and so from year to year for so l 9 ng as both the said 
parties should please, as the said John Salmon has above al¬ 
leged ; and to have and to occupy the other room called the 
dining-room, to the said Samuel^ from the said feast of the 
Nativity of our Lord then last past, unto the end and term of 
one whole year thence next ensuing, and fully to be complete 
and ended, and so from year to year, for so long as both the 
said parties should please, (such time as one Richard. Whitmore 
etquire should be resident within the city of London, only ex¬ 
cepted ;) yielding and paying therefore yearly to the said John 
and his assigns, the said yearly rent of nine pounds on the said 
four most usual feasts or terms of the year, to wit, the An¬ 
nunciation of the Blessed Virgin Mary, St. John the BajAist, 
St. Michael the Archangel, andlhe Nativity'^ our Lord, by 
even and equal portions; by virtue of which said demise, he 
the said Samuel entered as well into the said three rooms and 
cellar, as into the said other room called the dining-room, and 
was thereof possessed; and being so thereof possessed, he the 
said iSfamue^further says, that the said John Salmon a^rwards, 
and befi>re the feast of St. John the Baptist, in the said year of 
our Lord 1666, to wit, on the 23d day of June, in the year last 
aforesaid, entered into the said room called the dining-roopi, 


(Salmon v. 
Smith. 


and as to 4/. 10«. 
residue. 
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Actio non. 


FlaintiiT not 
only demised to 
defendant the 
said three rooms 
and cellar, but 
also a dining¬ 
room. 


The plaintiff 
before Hie icnt 
became due, 
entered into .the 
dining room 
and expelled 
the defendant 
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Salmon v. upon the possession of him the said Samuel thereof^ and expelled 
Smith. removed him the said Samuel from his possession thereof, 

and kept out (2) him the said Samuel from his possession thereof 
ahsoaps from thence^ until the morroto of the said feast qfSt» Mi- 


(2) The words in Italics are essen- 
tial; for to occasion a suspension of 
the rent there must be an eviction or 
expulsion of the lessee, out of all or some 
parfof the demised premies: he must be 
put out of possession. Co. Litt. 148. b. 
Hob. 190. Dorrcl v. Andretvs* firo. 
Apportionment 7. 1 Vent. 277. Per 
Hale C. J. in Hodgkins v. Robson, Sty. 
446. Timbrell v. Bullock: Clayt. 34. 
Harrison's case. And the plea must 
state an eviction or expulsion of thc^ 
lessee by the lessor, and a keeping him 
out of possession until after the rent 
became due, otherwise it will be bad. 
Hob. 326. Reynolds y. Buckle. Sty.432. 
Page V. Par. 1 Ld. Raym. 370. Bushell 
V. Lechmore. Wflles’s Ilep. 129. Hodg- 
skin V. Queenborough. A trespass by the 
lessorwillbc nosuspension ofthc rent [</.] 
Therefore where to an avowry for rent 
the plaintiff pleaded in bar that the 
defendant therlessor w,ith force and arms 
unjustly and unlawfully entered upon 
the garden, part of the messuage or 
tenement in the plaintiff’s possession, 
and did then and there with like force 
and arms unjustly and unlawfully break 
and puH down the roof and ceiling of a 
summer-house, part of the said premises, 
and tore up the benches‘thereon ; by 
means whereof th^‘ plaintiff had been 
deprived of the use of tlft> summer-hoUse 
from, &c. until, &c.: this pica was held, 
ill on demurrer; for it states merely a 


trespass; the plaintiff should have plead¬ 
ed an eviction} and it would have been 
for the jury to decide whether the facta 
stated amounted to one. Cowp. 242. 
Hunt v. Cope. So is Sir T. Jones, 148. 
Roper V. Lloyd. The form of a plea of 
eviction in baf to an avowry for rent 
may be seen in Asht. £nt. 41-1.; and 
for other entries of such a plea to debt 
for I'ent, see Lib. Plac. 173. 220. 
Cliff, 150. Lilly, 180. See Cas. temp. 
Hardw. 171. Jordan v. Tvaells, [e] In 
debt for rent it is optional in the defend¬ 
ant either to plead the entry and ex¬ 
plosion by the plaintiff, or give it in 
evidence upon nil debet. 1 Mod. 35. 
Anon. Ibid. 118. * Brovme's case. 
1 Vent. 258. „ 1 Sid. 151. Drake v. 
Beere. Gilb. Law Evid. 282. Bull. Ni, 
Pri. 177. [./] But in covenant for non¬ 
payment of the rent the defendant 
must plead it. For though the lessee 
expressly covenants to pay the rent, 
yet if he be evicted by the lessor, that 
will be a sufficient reason for nonpay¬ 
ment. So the lessee may bring an 
action of covenant against the lessor in 
case the lessee is evicted, as well ufibn 
the express covenant, that the lessor has 
a good title, as on the implied covenant 
in jaw from the words demise and grant. 
And a lease by estoppel is a good lease 
to ground an action for an eviction. 
Stfre V. Hearing, Cro. Jac. 73. [g] 


Nor will an illegal ouster by the, 
lessor. Moor, 891. Vouchell v. Dan-' 
casteU.^ • 

[e] lit ^liich case it w4s held that in 
order tp excuse himself from payment 
of rent upon an eviction by a stranger, 


the lessee must show specially that suci 
stranger Had a good title to evict him. 

[yj See 2 Leon. 10. Wingfield v. 
Seckford, coptra. But the better opi¬ 
nion seems to be that it may be given 
in evidence under the genieral issue. 

[g] See post, 322. note (2). 
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chad the Archangel^ in the year last aforesaid. And the said Salmon v. 
Satnud further says, that the said Richard Whitmore, during y Smith. 
the whole time aforesaid, was resident otit of the said city of 
Landm, to wit, at Slaughter in tlie county of Glomestei', and 
during the said time, or any part thereof, was not resident C 1 
within the said gity of London ; and this he is ready to verify: 
wherefore he prays judgment, if the said Joh^i ought to have 
or maintain his sai^ j^ction thereof against him, &c. 

Demurrer in the usual form. And for cause ol' demurrer Deinurrer^^ 
in law ui^on the said plea, the said John, according to the “““• 
form of the statute in such case thereof lately made and pro¬ 
vided, shews, and to the court here sets forth the causes fol¬ 
lowing, that is to say, for that the said plea is uncertain, and 
does not answer the matter in the said declaration 'above spe¬ 
cified, kc. 

Joinder in demurrer. 

But^becaiise the court of our said lord the now king here Continuance, 
is not yet advised of giving their judgment of and upon the 
premises, a day thereof is given to the said parties, before our 
said lord the ki^ at Westmimtei', imtil Saturday next after the 
octave of St. Hilmy, to hear their judgment of and upon the * 
premises, because the court of our ^aid iord the king here, 
thereof not yet, &c. And as to the said 4^. and 1 Os. parcel 
of the said debt by the said declaration above demanded, 
whereof the said issue is above joined between the said partis 
to be tried by the country, the said John confesses that he will ^oUeproteqtd 
not any farther prosecute against the said Samuel Smith for 
the said 4/. and 10s.: therefore as to the ^l. and 10s. parcel 
thereof, &c. let the said Samuel Smith be thereof quit, and go 
thereof without day, &c. 


% 

Salmon versus Smith. 


[ 206 ] 
Case 29. 


TN debt for rent, the plaintiff declares that on the 1 st of s.c. iLcv.263. 

February, in the year of our lord 1663, be demised to the ^ 5,^1 ^^ 5 . 
defendant three rooms and a cellar, being jlhrccl of the man- 2Kcb.467.470. 
sion-house of jjie plaintiff, in the parish of St. Sejndchre, Lon-^ 
don, to hav^ from the feast of Christmas theA last past, until *hreo rooms, 
the end and term of one whole year then next following, fully 
to be complete-and ended, and so from year to year as long the»ld 
VoL. I. X 
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Salmok V. 

Smith. 

V-,- 

tliree rooms and 
uHotlier mom, 
and that he 
' entered into the 
otlicr room but 
did not traverse 
the demise of 
the three rooms 
only, held bad 
tbryvantof such 
a traverse (1). 


[ 207 ] 


ns it should please both the said partiesi rendering yearly 9l. 
at four feasts, namely, the Annunciation of om .Lady^ Midswn- 
mer, MichaelmaSf and Christmas^ j?y equal portions; by virtue 
of which demise the defendant entered and was possessetl, 
and held and occupied those tenements from the said feast of 
Christmas for two whole years and three quarters of a year 
then next following; and that 9/. of the said rent for one 
whole year ended at Michaelmas 1666, were in arrere and not 
paid to the plaintiff, he therefore brought his action. The 
defendant, as to 4/. 10s. being the first half-year^s rent, ended 
at Lady-dfly 1666, pleads nil debet s and as to U. 10s. the re¬ 
mainder of the rent demanded for the last half>year’s rent, 
ended at Michaelmas 1666 aforesaid, he pleads in bar that the 
plaintiff demised to him not only the said diree rooms and 
cellar, but also another room called a dining-room, being 
another parcel of the plaintifTs said house; to have the said 
three rooms and cellar as the plaintiff has declared; 'and to 
have the room called the dining-room from the said feast of 
Christmas then last past, until the end and term of one whole 
year then next following fully to be complete and ended, and 
st> from year to year, as long as it should please both parties, 
(such time as one Richard Whitmore esquire should be resident 
within the city of Londont onl}' excepted,) rendering the said 
yearly rent of 9/. quarterly, as the plaintiff has declared; by 
force of which demise the defendant entered as well into the 
said three rooms and cellar as into the said other room called 
the dining-room, and was thereof possessed: and the defend¬ 
ant further said, that the plaintiff before the feast of St. John 
the Baptist in the said year of our Lord 1666, to wit, on the 
23d of June in the same year, entered into the said room 
called the dining-room upon the possession of him the said 
defendant, and expelled and amoved him the said defendant 
from his possession thereof, and kept him the said defendant 
oi^of his possession thereof always from thence until the 
morrovp of the said feast of ^t. Michael in the year last afore¬ 
said. And the defendant further avers, that the said Whit- 
more during the whole of the said time was resident out of the 
said city pf London, to wit, at Slai^hter in the county of 
Gloucester, and was npt resident during the said time or any 
part thereof within the said city of London; wherefore he 


(}) See posten, p; 209. note (8). 
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fways jutlgment if the plaintiff ought to have his action. The Salmon v. 
plaintiff as to the plea of nil debet, enters a noUc prosequi (2), Smith. 
and demurs to die said special plea. 

And it was argued for the plaintiff that the defendant’s 


(2) So 2 Roll. Abr. 101. (G), pi. 1. 
2 Leon. 177. Sir John Santfs case. 
Post, 339. 342. Mellor v. Spateman. 
Lilly’s Entries, 448. Cliffs Entries, 
425. pi. 14. Atkins v. Walcot. . The 
true nature and extent of a nolle prose¬ 
qui in civil cases was not accurately 
defined and ascertained until modern 
times. The authorities upon this sub¬ 
ject in the old books are contradictory 
and confused. In some of the cases it 
is considered in the nature of a retraxit, 
operating as a release or discharge of 
the action, and an absolute bar to any 
future action for the same cause ; Co. 
Litt. 139. a. Cro. Jac. 211. Beecher 
V. Shirley. Crp. Eliz. 762. Green v. 
Charnock. And therefore, in trespass 
against two who pleaded several pleas, 
it was held, that if the plaintiff entered 
a nolle prosequi against one, Jf^ore he 
had obtained judgment against the 
other, it would destroy the action as to 
both; see 14 Edw. 4. 6. pi. 2. S. C. 
Bro. Trespass, 331. Hob. 70. Parker 
V. Sir John Laxorence. S. C. 2 Roll. 
Abr. 100. pi. 1. So where plaintiff, 
after verdict for him in debt upon bond, 
entered a nolle prosequi, and brought a 
new action, it was held an absolute bar 
to such action. Cro. Eliz. 762. Gre^n 
V. Charnock. [(]. But in other coses, 
which have been adhered to ever since, 
a nolle prosequi is considered, not to be 
of the nature of a retraxit or release, 
but an agreement only not to proceed 
either against some of the defendants, 
or as to part of the suit. And in these 
cases it is held, that a nolle prosequi may 
be entered against one of .the defend¬ 


ants, before judgment obtained against 
the other, notwithstanding former deci¬ 
sions to the contrary; 2 Roll. Abr. 100. 
pi. .5. Welsh V. Bishop, S. C. Cro. Cnr. 
239. 243. 2 Lilly’s Prac. Reg. 218. 

Garth. 19. Rodney v. Strode, and 
Treharefoot v.* GrectVKay there cited. 
12Mod. 653. Grce v. Rolle. 1 Wils. JX). 
Noke V. Ingham- Ibid. .306. Dale v. 
Eyre: and sec the Entries; ante, p. 
2().'5. ; Post, 31-2. ; Lilly, .55.; Ibid. 
4*1‘8.; Clift, 424.; pi. 13. 425. pi. 14. 
And a nolle prosequi is now held to be 
no bar to a future action for the same 
cause, except in those cases indeed, 
wherd*, from the nature of the action, 
judgment and execution against one is 
a satisfaction of all the damages sus¬ 
tained by the plaintiff. 3 Term Rep, 
.511. Coopery. Tiffin, 1 Wils. 90. It 
seems clear, that where any action 
founded upon a tort, such as assault and 
battery, false imprisonmenf, trover, and 
the like, is*brought against several de¬ 
fendants, though they all join in the 
same plea and be found jointly guilty, 
yet the plaintiff may after verdict enter 
a nolle prosequi as to some of them, and 
take his judgment against the rest; 
1 Ld. Raym. 597. Coux v. Loxother; 
1 Wils. 306. lOale v. Eyre; and the 
reason thereof sterns to be, because 
these actions being in their nature joint 
and several, as the plaintiff might there¬ 
fore have originally commenced his ac¬ 
tion against one only, and proceeded to 
judgment anfl execution against him 
alone ; so he may, after verdict against 
several, elect to take his damages against 
cither of them. Carth. 20. And upon 


B9BSSS9SS99aaaSS9S9SSSS=9R9R5 

[/] This case is cited by mistake instead of Cro. Jac. 211. Beecher v. Shirley. 
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Salmon v. plon was bad, because the plnintitT in his declaration has 
Smith. ^ counted upon a demise made by the plaintiff to the defendant 
^ of three rooms and a cellar only, and the defendant has 
pleaded a demise made of the said three rooms and cellar. 


this groiiiul it is that, where a jury give 
a wrong verdict in point of law, the 
])laintilf may cure the defect in the ver¬ 
dict by enlciing a nolle prosequi before 
judgment. As where several persons 
arc jointly charged in an action of as¬ 
sault, battery and false'imprisonment, 
or any other trespa.ss, who eitlier plead 
jointly, or sever in their pleas, or one 
suffers judgment to gd^by default, (for 
it is immaterial wliich is the case,) if the 
jury assess several damages, the verdict 
iswrong,and the judgment will be errone¬ 
ous. a Burr. 2792. Hill v. Goodchild. 
But the plaintiff may cure the verdict, by 
entering a nolle prosequi against •all the 
defendants hut one, and taking Judg¬ 
ment against him onlj'; Cro. Car. 239. 
243. S. C. 2 Roll. Abr. 100. pi. .5. 
Carth. 19. 6 Term llep. 199, 200. 

Mitchell V. Milbank, So where an ac¬ 
tion is misconceived against some of the 
defendants, ■ as if trover be brought 
against a defendant executor and 
others not executors, and the jury either 
find them all guilty, or the executor 
not guilty, and the others guilty, tjie 
judgment will be erroneous, because 
an action of trover does not survive 
against an executor for a conversion by 
his testator, (Cowp. 37*1. ^Jambly v. 
Trott,) and the defendants* arc impro¬ 
perly joined, inasmuch as the judgment 
against them is different. But the plain¬ 
tiff may cure this defect by entering a 
nolle prosequi against the executor, and 
taking his'judgment against the others; 

[i] A plba of discharge under the 
general insolvent act, 1 Geo. 4. c. 119. 
s. 2B., by one of several defendants, 
^ -Itands upon the same grounds. 'Ihe 


1 Wils. 306. Dale v. Eyre. And in these 
cases it should seem, that the nolle pro¬ 
sequi so entered against some of the de¬ 
fendants, must, from the nature of the 
actions, he an absolute bar to any future 
action for the same cause. If an action 
is brought upon any contract against se¬ 
veral defendants, xchojoin in their pleaSf 
and a verdict is found against them, 
it is' apprehended the plaintiff can¬ 
not enter a nolle prosequi against any 
of them, because the contract being 
joint, the plaintiff is compellable to 
bring his action against all the parties 
thereto, and he shall not by entering a 
nolle prosequi prevent the defendant 
Against wliom the recovery has been 
had, from cubing upon the other de¬ 
fendants for a rateable contribution. 
But if in such actions the defendants 
sever in their pleaSt as where one pleads 
some plea which goes to his personal 
dischar^et such as bankruptcy, ne unques 
executor^ and the like, axid not to ihe ac¬ 
tion of the writ, the plaintiff may enter 
a nolle prosequi os to him, and proceed 
against the others; for ^ith respect to 
bankruptcy, the .stat. 10 Ann. c. 5. 
makes the other defendant, who is not 
a bankrupt, liable for the xvhole debt; 
and therefore in that particular instance 
the case is exactly the same, as where 
an action is joint and several. 1 Wils.90. 
So'the plea of ne unques executor does 
not deny the cause of action, but only 
that he is one of the representatives of 
the testator, [i] When the defendants 

plaintiff is liable to a plea in abatement, if 
he does Hot sue aM the joint-contractors, 
although one of them may hdve a good 
defence iiv^^his personal discharge. 
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aiid of another room, and so varies fix)m the demise alleged 
by the plaintiff in his declaration, and has pleaded another 
demise which dilTers from tlie demise allegecl by the plaintiff 
in the number of rooms, wherefore the defendant in his 


Salmon v. 
Smith. 


sever in their pleast with this liniitatiun 
as to the extent of the picas in actions 
vpon contracts, it is inimaterial what is 
the form of the action; for the plain* 
tiff may enter a nolle prosequi against 
any of them before verdict, and proceed 
against the rest. Seo Cro. Car. 239> 
24'3. 2 lloll. Abr. 100. pl.J]!. Cartli. 19. 
Moor, 624.. 2 Leon. 177. Clift, 421-. 
p. 13. 2 Salk. 457. (ireeves •Rolls. 
And though they plead jointlq, yet if 
their plea be in its nature severable, the 
plaintiff may enter a nolle prosequi as to 
some, and proceed against the rest; 
as in an ejectment against several who 
jointly plead not guilty, the plaintifl' 
may at the assizes even enter a noUepm- 
sequi against ohe or more of the de¬ 
fendants, and proceed against the rest. 

2 M. & S. 23. Bovilt v. Wood, even al¬ 
though the plaintiff should «hovv that 
fact upon the face of his dcchiration, 
6 Taunt. 179. Ilaxckins v. Ramsbollom. 
But where one of the defendants pleads 
a several plea containing matter of 
original personal disability, as infancy, 
the plaintiff‘Cannot enter a nol. pros. 
and proceed against the other defend¬ 
ants, for the plea shows that there never 
was a joint contract. 3 Esp. 76. Chand¬ 
ler V. Parkers and another. .5 Esp. 47. 
Jaffraif v. Frcebain and others', recog- 
nize4 in 4 Taunt. 468. Burgess v. Jl/er- 
rill. But the plaintifl* must discontinue 
and sue the adult al^ne; and if the 
adult plead in abatement the non¬ 
joinder of the infant, the plaintiff may 
reply the infancy. 4 Taunt. 468. Bur¬ 
gess V. Merrill, 3 T^unt. 307. Gibbs v. 
Merrilbffontt^. Much discussion took 
place in the twq^last ,^cs as to the 
distinction between thc^ contracts of 


1 Ld. Raym. 716. Grcc v. Rolle. tJ. C. 
12 Mod. 651. 

So in many cases a nolle prosequi may 
be entered in actions against one defend¬ 
ant onlq. As where he pleads the ge¬ 
neral issue to part, and a special justifi¬ 
cation, or depiIll's to the residue, the 
plaintiff may enter a nolle prosequi to 
either of the pleas. Ante, 203. post, 
3.39. 2 Roll# Abr 101. (G), pi. 1. 

2 Leon. 177. Hob. 180. Sldxvtej/ v. 
BveU'jj. Lilly’s Entries, 4t8. Clift’s 

‘Entries, 425. pi. 14. So where there 
arc several issues joined bclween the 
plaintiff and defendant, the plaintiff may 
cntcua none prosequi to one or more of 
the issues joined, and proceed to trial 
upon the others. Rcg..Pfac.»l90. s. 5. [Ic^ 
So jvhere there ard several counts in the 

an infant wdiich are voidable, and those 
which are void; but the court in giving 
judgment in Burgess v. Merrill, did not 
proceed on this tlistinction. In Gibbs 
V. Merrill the contract was voidable 
only, and the plaintiff did not reply the 
infancy specially, but took issue on the 
pica in abatement; which seems to liavo 
been the ground of the decision of the 
court. Where one ilcfeiulant pleads 
non assumpsi^, and the other defendant 
pleads tHb same plea and also a plea of 
bankruptcy, the,p1ajiitiif may enter a 
Hol.pros. as to the hit ter defendant with¬ 
out discharging the former. 2 M. Si S. 
441-. Mfjravia V. Hunter. 

[A'J This observation was strictly 
true before the stat. 4 & 5 Ann. c. 16. 

’ s. 4. & 5- in all cases where several 
issues were joined, for none of the issues 
could go to the whole cause of actien; 
jf any one of them had, the others 
would have been double pleading. But 
X 3 
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Smith. 



plea oiiglit to liave traversed the demise nlh^ed by the plmn- 
iianiely, witli an absque hoc that the said plaintiff had 
demised three rooms and cellar only, as he has alleged in his 
declaration; and for want of Such traverse it was said that the 


same declaration, and the defendant de¬ 
murs to one count, and pleads to issue 
to the other, the plaintiff may enter a 
?4oUe prosequi as to one count, and pro¬ 
ceed upon the other. Lilly’s Entries, 
55, So if the defendant’s plea be a 
bar to one of the counts, as where as¬ 
sumpsit is brought/or g^ods sold and 
delivered, and there is also another 
count vpon an account stated^ if the de¬ 
fendant pleads infancy to the whole, this 
is a complete bar to the count upon the 
account stated; 1 Term Uep. 40. Titie-, 
many.Hurst; but the plaintiff may set 
the declaration right by replying to the 
plea as to the first count, and entering a 
nolle prosequi as to the other. Indbcd if 
the defendant demurs to a declaration 

9 

because there are improper counts in it, 
the plaintiff shall not he permitted to 
cure this defecttiy a nolle prosequi to tlie 
improper counts. 1 H. Black. 108. Rose 
y. Botaler. For the same reason, if the 
defendant demurs .any imperfetlion 
or informality in any of the founts, the 
plaintiff shall "fiot be allowed to enter a 
noflcproseqm to such counts, 4 Term Uep. 
S60. Drummond v. Dorant. f/j But in 
MiUihcn v. Fox^ 1 Bos. & Pull. 157., the 
court of C. P. would not allow a de¬ 
fendant to strike out a nolle prosequi to 
one of the counts of the decla^tion after 
it bad been dcmuHrccHo. 

So a nolle prosequi nuiy be as to qyart of 


the same count. As where in trespass the 
plaintiff declares that the defendant took 
and carried away the plaintiff’s bay, 
grass, and com, he may enter a nolle 
prosequi as to the hay and grass, and pro¬ 
ceed for taking the com. This was 
done in fViggl^syforlh v. Dallison, re¬ 
ported in l>oug. 190.; though this point 
is not noticed in the printed report. The 
declaration contained several counts, the 
fifth count was for breaking and enter- 
ieg the plaintiff’s close, and, with feet 
in walking, treading down the grass and 
corn, and w'ith cattle eating up other the 
grass and cor.o, and with wheels of carts 
subverting the soil, and taking and car- 
rying away the hay, and mowing and 
carrying away other the grass and corn, 
and converting'thereof. The sixth count 
was for seizing, taking, and carrying 
away the plaintiff's hay, grass, and corn, 
and converting ttiereuf. The defendant 
pleaded not guilty, and liberum ienemet^ 
turn. The plaintiff as to all the trespass 
in the fifth count, except as to the mow¬ 
ing, taking, and carrying away the corn; 
and as to the seizing, taking, and car¬ 
rying away the hay aiuF grass in the 
sixth count, and converting thereof, 
entered a no//e and took issue 

as to the rest. 

From w'hat has been said, it appears 
that a nolle prosequi \s& partial forbear¬ 
ance by the plaintiff to proceed an^ fur- 


since tbatstat., it is plain that the plain¬ 
tiff can enter a noLpros. as to such of the 


say, to cases in which counts are mis¬ 
joined. ^ w 


issues ohiy as go to part of the action. [jmJ See 5? Marsh. 144. Berthim v. 

\t\ The doctrine hero laid down must* "Gordon. 6 Taunt. 4-4 4. St(2, •in which 
be understood as. confined to cases the distinction between a demurrer for 


where the “ imperfb|}|ion or infbfuulity misjoinder of couhts, and'a deipurrer to 


ill any. of the counts,’’ is such as to one count for an imperfection affecting 
Vniatc the whole deciaratidn; that is to count alone, is clearly laid down; 



Hil. 20 & 21 Car. 11. Regis. 


‘i07<f 


plea^as bad. And to prove it} the case of an award in Wood- Salmon ». 

land and MartelPs case * was cited} where it is said} that if ^ 

the defendant pleads an award made of three tlungS} now • piowrss. 

. the plaintiff cannot repljr that the award was made of the said 
three things and of another thing, but he ought to reply that 
the award was made of four things, and traverse the award 
made of three tiling only. And the opinion in the books of 
32 H. 6. 3. b. (3), and 35 H. 6, 38. (4), was cited, where it 
was held that the demise alleged by the plaintiff ought to be 
traversed in the manner above-mentioned, and 1 Leon. 43. f, t Kimpton and 
was also cited, whei;i^ jn replevin the plaintiff in bar to the ^‘^***™y * ®®“* 
avowry cliumed (ioramon for all his cattle, levant and'couchant, 

,&c. in si^ acres of land, and the defendant in his replication 


ther either as to some of the defendants, 
or to pari of the suit; but still he is St 
liberty to go on as to the rest. And 
therefor it differs from a judgment of 
non-pros i for by this latibr, the plaintiff 
is put out of court, against all the de¬ 
fendants; Philpoty. Muller. Doug. 109. 
3d edition, note'56. It^has been held 
that a defendant against whom the 
plaintiff enters a nolle prosequi^ is en¬ 
titled to his cosist by virtue of the statute 
8 ElU. C.2. s. 2. 3 Term Hep. 511. 

Cooper V. Tiffin. [>i] * 

(3) Debt. Plaintiff declared on a 
demise of a house and twenty acres of 
land. Plea, that plaintiff demised the 
said house an^ twenty acres of land, and 


twelve acres more; by the better opinion 
the plea is bad without a traverse of 
the demise of the house and twenty 
acres only. S. C. l^itz. Dette, 54. Bro. 
Travers sai^ns ceo, 38 i. 

(4). Debt. Plaintiff declared that he 
demised to defendant^a rectory. Flea, 
that plaintiff demised.the said rectory 
and^ forty acres of^land; by the better 
opinion the plea is ba^^ without a tra¬ 
verse of the demise of the rectory only. 
S. C. Fitz. Dette, 59. Bro. Travers 
sauns coo, 33.* S. C. cited jn 1 Leon. 431 
See also 32 H. 6.*4. a. b. Bro. Travers 
sauns ceo, 382. Confesse and Avoid, 564. 
Fitz. Barrc, 53. 


and the cases above cited arc recon¬ 
ciled! ‘ 

[/j] In that case there was only one 
defendant and the nol. pros, was entered 
to the whole action. See Tidd’s Pract. 
7^10. citing a MS. case of HarSwood 
V. Matthews, If. 56. G. 3. K. B. that 
one of several, defenefiints who pleads 
bankruptcy !:^d as td whom a nol. pros. 
is entered is. not entitled to costs; where 
the plaintijf succeeded on the general 
issue against the other defendants. The 
reason of ^his decision, ft is appre¬ 
hended, mu8t.,havV%een, ilj^ilhe ^it 


contract stated in the declaration was 
established, tlie defendant’s plea going 
only to ^ *personal discharge. But 
where a nol. pros, is entered against one 
of several defenefants in tort, such rea¬ 
son will not apply, for the plaintiff by 
the nol. pros, admits that there is no 
joint tort as far as regards that. defentL- 
ant. Where the plaintiff enters a nol. 
• pros, to some of the counts in d declar¬ 
ation, he is aot entitled to the cost^of 
such counts, although he succeeds on the 
others. 16 East, 129. Hubbard v.Bi^s.' 
2 Marsh. 145* Bertram v. Gordon^ ' 

X 4 
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Salmon v. shewed that the plaintiff had common iif 40 acres of land; 
^ Smith. purchased two acres of that land, and so had ex- 

tinguished his common, defendant ought to traverse the 
plaintiff’s common in six acres only: ^and so is Newman and 

• Hob. so, Moores case. ■* Wherefore judgment was prayed ■ for the 

81. 103. (s) 

And for the defendant it was argued that the plea was 
good, and that there ought to be no traverse in the plea; but 
that the traverse ought to come on the part of the plaintiff in 
his replication in this manner, namely, that the said plaintiff 
demised the said three rooms and celli^r,pnly, as he has sup- 
f 208 ] posed, without this, that he demis^ the said other room 
called the dining-room in manner and form as the defendant 
had alleged in his plea. And*as to the above-mentioned case 
of the award, it was said that an award is a judgment in its 
nature, and is as intire*as a judgment which cannot be 
pleaded by parcels, but ought to be pleaded intirely; for an 
award of three or four things is only oi^e and the same award, 
and an award of three things cannot by law be intended to be 
the same with an award o^/our things, but the contrary. But 
a demise may be pleaded of a parcel without mentioning the 
If lessee of wholt ; as if one demise to me two acres for a term of years, 

ofi^e, 'm ^id I am ejected of one acre by a stranger, now I shall have 

n ejectment and declare of a demise to me of that one acre, 
"’demise of tlmt Without making any mention of the other acre ; which proves 
one only. , jj Jemise is not so intire but that it may be pleaded by 

• Plow. 95 . parcels. And the principal case of Woodland and Mantel • 

was cited, where the better opinion is, that if a tenure be 

alleged by five manner of services, and the other side alleges 

« _ 


<5) It is difficult to reconcile the 
judgment in Newman and Moore with 
the opinion of the court. * TJ|^re was a 
special demurrer to the traverse shewing 
for cause tha^it was hfter a confession 
and avoidance. The court gave judg¬ 
ment against the demurrer; and yet 
were of opinion (and rightly), that it 
was an immaterial traverse, which the 
plaintifFmight have waved,and traversed, 
the inducement. It has frequently 
been decided, that where the induce¬ 


ment to a traverse confesses and avoids 
the other’s title, the traverse is idle and 
bad upon a special demurrer. 6 Rep. 
24* b. Hclynrs case. Cro. Jac. 221. 
Yelv. 151. Bedel v. LulL Cro. £liz. 
161. Mannings y. Townsend. 2Lutw. 
1560. Gwinne v. Poole, Garth. 166. 
Bradburn v. Kennerdalg. Ante, 14. 
note (2). Therefore the^ above judg¬ 
ment, that such a traverse is no cause of 
special demurrer, seems inconsistent 
with the authorities! [o] 


[o] Ante,'22. nptc (2), 
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the tenure to be by six manner of services, he shall not tro^ Salmon v. 
verse the tenure by five services Cftdy^ but the first party shall ^ Smith. ^ 
traverse the tenure by the sixth manner of service, which alone 
is in dispute: and as to die said books of 32 H. 6. 36., and 
35 H. 6. 38., there isHb judgment given, but only some opi¬ 
nions one way and some another; and besides, no suspension 
was pleaded there to make it material to which tlie other 
party should answer: and the 5 £dw. 4. 8. a. which is a later 
book, says, that it may be pleaded as it is here without a tra¬ 
verse. And the traverse of the demise of the tliree rooms and 
cellar only is upon the whole matter nothing else but a tra¬ 
verse of a negative. For it is impossible for the plaintiff to 
prove that he demised but three rooms and a cellar only, but 
the defendant ought to prove that the plaintiff demised' more, 
and a negative shall never be traversed. As 7 H. 6. 43. 
disceit for suing in the name of B, without his consent: the 
defendant pleads that he sued in the name of 2?. with his con¬ 
sent, without this that he sued' without the consent of the said 
R., the traverse was held bad, because it was a traverse 
of a negative; but it was held ^that th^ defendant ought 
to rest upon the ^rniative that JS. consented, and the plain¬ 
tiff should traverse it,*and issue should be joined thereon (6). 

And the case in Dyer, 30. a. was cited / detinue upon con¬ 
tract; the defendant sakl that it was upon a condition which 
was not performed; he shall not traverse that the contract was 
single, but the plaintiff shall say that the contract*wa^ single* 
and traverse the condition, and yet a single and a conditional 
contract is not all one ; but the rule of pleading is to traverse The rule of 
tlie surphtsage and not the tantum. So in Dyer, 280. b.*; 
replevin, the defendant made cognisance as bailiff of Sir surpiusnge ami 
thony for damage feasant in his freehold; The plaintiff said S'sir Arthon™ 
that he held the land in coparcenary witli the said Sir AiUliony^ Cook’s case, 
tis co-heirs to Sir Edward Bellknap: and goo^without a tra- [ 209 ] 
verse of the sole freehold, as the Better opinion there is. And 
if issue should be joined upon the tanlum it may happen in this 
case as it did in the case in Dj'er, 32. b.; where in debt the 
plaintiff declared that he had demised to the defendant twenty- 
six acres rendering rent, the defendant plbaded that the plain¬ 
tiff demised to him the twenty-six acres, and also four acres 


(6) See the bdbk. The plea was and negative in the plea, made a cani- 
wilhovt a traverse and held good, be- pletu issue. S.C. Bra. Disceit, 15. Tra- 
cause the aflinuativc in the decluratiun, vers sauns ceu, 03. Issues Joined, 14. 
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Salmon o. nioi'c^ widiout this that he dcmbecl tlic tweiitjr-six acres only. 

^ Smith. The jury found that the plaintiff demised twentt/-otie acres only. 

' The court was in doubt for whom to give judgment; but it is 
there said that the traverse ought to come on the part of 
the plaintiff, namely, “ laithout this, tlkat he demised the said 
“ four aaes, (being the surplusage) as,” See. ; and the 
cliarge to the jury would be only upon the surplusage, namely, 
whetlier the four acres were demised or not (7). And this 
Way of pleading to leave the traverse to come on the part of 
the plaintiff, does not prejudice him at all, but gives him an 
advantage; and tlierefore judgment was prayed for the de> 
fendant. 

But the court, and T’wysden justice chiefly, held the plea 
bad for want of the said traverse of the tantum. And he said, 
that thougli the defendant had pleaded an entry and suspen^ 
sioii by die plaintiff, yet the plaintiff could not traverse it, 
but must maintain his lease, as he alleged it in his declaration, 
otherwise it would be a departure in the plaintifi*; for if he 
traverses the entry into die said room called the dining-room, 
which is not supposed by the plaintiff to be demised, he would 
then falsify his own declaration, which he^ cannot do. And 
after it had been argued, and a rule Tim given, and cause 
shewn on the part of the defendant, at another day judgment 
was given for the plaintiff. 

But it appears to me that to leave the matter at large in the 
plea, and so the traverse to come on the part of the plaintiff 
in his replicadon, had been the more apt and substantial 
manner of pleading (8). But die court was of another opi¬ 
nion, as is above mentioned.— Pawlet of counsel with the 
plaintiflj and Saunders with the defendant 


(7) This was the opinion of Shelly 
justice, and his reason was, because the 
defendant had confessed the ^Icmise and 
more, and therefore he ought not to 
traverse, but the plaintiff should have 
traversed the surplusage. And Lord** 
Treby in the margin says, that this opi¬ 
nion of Shelly was affirmed in the C. B. 
as to the traverse. 

IS) It seems that the opinion of the 
reporter is well founded. It is certainly 
true that if the plaintiff had traversed 
the entry into the dining-room, the Ira- 


vci*se would have been a departure. But 
it would not have been necessary for the 
pldintiff to traverse that fact if the de¬ 
mise had been truly stated in the declar¬ 
ation ; and if not, it was his own fault 
that he precluded himself from taking 
that traverse. But surely that circum¬ 
stance ought not to be urged as a rea¬ 
son why the defendant should be obliged 
to add a traverse to his plea, if it 
were not otherwise necessary. And 
therefore the true question is, whether 
the defendant was bound by the rules 
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of pleading to traverse the demise of 
the three rooms only. Upon these 
pleadings the only material fact was, 
whether or not the plaintiff had demised 
the dining-room. Whichever way this 
fact was found, the cause would be de¬ 
cided by it; therefore, according to an 
established rule of pleading, the plaintiff 
was bound to traverse that fact. See 
ante, p. 22. Bennet v. FilkinSy note (2). 
There is another rule, that where the 
plea confesses and avoids the material 
facts in the declaration, 'there must nut 
also be a traversei Ibid. * T^e reason 
is, because it shall not be in the defend¬ 
ant’s power, by adding a traverse, to 
prevent the‘"plaintiff from denying the 
facts which avoid his title. Ibid. Here 
the plea confesses the demise in the de¬ 
claration, and discloses a fact which, if 
true, avoids the effect of it. There¬ 
fore to add a traverse would bo informal 
and vitiate the plea.' The fallacy seeins 
to have arisen from ths misconception 
of a rule which is a right one, but ap¬ 
pears not applicable. It is true that 
when the plea varies from* thp declara¬ 
tion in the nature or quantity of .estate 
alleged, there must be a traverse. See 
Yelv. 140. Etoer v. Moilc. The reason 
is because there the plea states a fact 


inconsistent with a material allegation 
in the declaration. Ante, p.22, note(2). 
But in the principal case the plea ad¬ 
mits the facts alleged in the declaration, 
and alleges others which (if true) are a 
legal bar to the action. The weight of 
the authorities is also very much in 
favour of the plea as it is here pleaded. 
The cases cited out of the jrcar-books 
arc at best but opinions and no direct 
decisions upon this point; and if they 
were, they arc distinguishable for the 
reasons abov^ assigned by the defend¬ 
ant’s counsel. See p. 208. Neither 
was this point decided in Kimpton v. 
Bellamy. For the court over-ruled the 
demurrer upon the ground that the 
.want of a traverse (supposing it to be 
necessary) was iifatter of form only, 
and decided the case upon the merits 
without any regard to the objection; 
and Newman v. Moore is an authority 
in favour of the plea, for the court held 
that the plea would have*been more 
formal without a traverse. On the 
other hand the cases cited out of Dyer, 
and particularly the marginal note of 
I.ord Treby in Dyer, 32. b. are very 
strong authoritiesjn suppdrt of the plea. 
Tiicreforethe decision of this case seems 
doubtful. 


[ 210 3 

Forth and others versus Staritpn, Widow. so. 

Trin. 20 Car. II. Ilpgis. Rol. 484*. 

A ssumpsit. — The plaimiffs declare, that one llolm't S.C. 2 Kcb. 

Stanton, the late husband of the defendant, was indebted 
to John Neve and Timothy Alsopp in 100/. for beer sold by AssumpHit. 
them to him, and being so indebted, the*said Robert Stanton ’ 

died; after whose death the defendant took into her hands defundant's 
goods and chattels of the said Robert Stanton, of the value of 
loo/, and administered those goods and chattels, as executor who, after die 
of the will of the said Robert, and that afterwards the defend- 
ant had paid 40/., parcel of the said 100/., to the said Neve debrto 
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and appointed 
Iiim to rcMreivc 
it to Ills own 
uic; and de> 
fendant in 
consideration 
that piaintilT 
would accept 
defendant for 
his debtor, 
promised to 
pay it to plain- 
tilT. Hus is 
not a sufficient 
consideration to 
support tlic 
promise, to 
charge de¬ 
fendant de 
bonis pro- 
prn’s. (1) 


aiid Alsopp, And whereas the said Neve and Alsopp afterwards 
had assigned to and appointed the plaintiffs to. receive of the 
defendant 60/., residue of the said 100/., to the proper use of 
the plaiiitills, whereof the defendant 4iad notice given to her: 
whereupon the defendant, in consideration that the plaintiffs, 
at the special instance and request of the defendant, would 
accept the defendant to be their debtor for the said 60/. un¬ 
dertook and promised the plaintiffs to pay them the said 60/. 
And the plaintiffs aver that they had accepted the said defend¬ 
ant to be their debtor. And they also declare upon an insimul 
computasset for 60/. more. Yet the said defendant had not 
paid the several sums, to the damage of th^plaiptiffs. 

The defendant as to the hisirfhd coniputassct, pleaded mn 
assimpsitf and upon the issue tried, a verdict was found for 
the defendant. And as to the said special })ronx(sc, the de¬ 
fendant pleaded in bar, that the plaintifis did not shew her any 
writing, or deed, whereby the said Neve and Alsopp had as- 


(1) But if the promise be, in consider¬ 
ation of forbearance by such assignee 
of the debt, to sue the executor or ad¬ 
ministrator, that is a sufficient consider¬ 
ation. 1 Roll. Abr. 20. pi. 11. PUt v. 
Bridseviater- S. C. Hard. 74*. 1 Lev. 

o 

188. Russel v. Haddock. For it is suf¬ 
ficient in the case of any other debtor, 

[a] Although a chose in a'ction can¬ 
not be assigned in law, yet it may in 
equity; and the forbearance of the as¬ 
signee to sue either at law in the name 
of the assignor (which the courts per¬ 
mit, 1 T. R. 26. Delaney v. Stoddarl) 
or in equity in his own name, is as be¬ 
neficial to the debtor as i^ the assignee 
bad been the original, creditor and had 
forborne; it is therefore a good con¬ 
sideration for a promise to pay the as¬ 
signee ; the courts of law have in seve¬ 
ral instances taken notice of assign¬ 
ments of chases in action. In 1 T. R. 
619. Winch v. Kedey^ the plaintiff, a 
bankrupt, sued for a debt which he had 
assigned to a third person before his 
bankruptcy; the defendant pleaded the 
bankruptcy, and the plaintiff replied 


whom the assignee of the debt forbears, 
at his request, to sue. Hard. 71. Rey~ 
nolds V. Prosser. 1 Vent. 163. Oblev. 
Dittlcsfeld. F Roll. Abr. 29. pi. 60.; 
though Potter v. Turnery Winch, 7. and 
Palm. 185. S. C., was decided to the 
contrary; but this is contradicted by 
all the other authorities, [a] Ifforbear- 

thc assignment. Tlie court held the 
replication good, because the debt so 
assigned did not pass under the commis¬ 
sion. 4‘ T. R. 690. Ilotvell v. MHvers. 
S. P. 3 Bos. & Pul. 46. Carpenter v. 
Marnel. So in 1 Bos. & Pul. 447. Legk 
V. Legh, where the assignee sued in 
thp name of the obligee, the court set 
aside a plea of release by the obligee. 
But the assignee of a bond, originall}' 
given by the plaintiff for the use of 
another, cannot set it off in an action 
against himself. 16 East. 36. Wake v. 
Tinkler. See the observations of Bul- 
ler J. as to assignments of choses in ac¬ 
tion, in 4 T. R. 340. Master v. Miller* 
The assignee of a Scotch bondmay sue 
here in his own name in assumpsit. 
8 T. R. 595. Innes v, Dunlop* The as- 
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signed to tlicm, or appointed them to receive, tlie said 60/. to Forth v. 
their own use; and this she is ready to verify, &c.: upon whlcli ^ Stanton. 
the plaintiffs demurred in law. 

And now after verdict for the defendant, the plaintiffs 


“nee to sue, by an assignee of a debt, 
be a sufficient consideration to make an 
executor, &c. liable de bonis propriis, 
forbearance, by the creditor himself, 
must of course be a sufficient con¬ 
sideration ; 9 Rep. 94> a. Bane’s case. 
Cro. Eliz. 6‘tl'. Chambers v. Leversage. 

1 Roll. Abr. 15. g|. 3. Ibid. 2‘1<. pi. 33. 
*2 Lev. 122. Haloes Smith* And it is 
not necessary in the case of forbcatancc, 
where the executor, &c. is charged de 
bonis propriis, to aver in the declaration 

signee of an Irish judgment by cognovit, 
may sue here in his own name. .3 Taunt. 
82. O' Callaghan v. Marchioness Tho- 
mond. The assignee of an India boftd 
formerly could not. 13flast. 509. Glyn 
V. Baker \ but now he may by stat. 
51 Geo. 3. c.Gt. s. 4. The assignee of 
an India certificate cannot, 16 Ves.jun. 
443. Williamson v. Thompson. Rills of 
exchange and promissory notes arc as¬ 
signable, so as to give the assignee a 
right of action in his own name, tnl 
former by the common law, the latter 
by stat. 3&4 Ann. c. 9. s. 1. In a 
recent case it was decided, that negoti¬ 
able instruments are to bn considered 
rather as personal chattels, than as 
chases in action, and it was held that 
where a bill of exchange had blen 
given to a ferae sole, who married be¬ 
fore it became due, her husband ftiight 
maintain an action upon it in his own 
name without joining the wife, and 
without any indorsement having been 
made by her. 1 B. & A. 218. McNeil- 
age v. Holloxvay. However, husband 
and wife may join in an action on a 
note given to the wife during coverture; 
at least if it do not appear that she was 


that defendant had assets. 9 Rep. 94. 
But it is said in this last case, that if 
there be no assets, it shall be given in 
evidence. " This opinion has been over¬ 
ruled since; 1 Rqll. Abr, 24. pi. 3.S. 
2 Roll. Abr. 684. pi. 5. Yelv. 11. Go¬ 
ring y. Goring. 2 Lev. 3. Davis y.Rey- 
ner. I Vent. 120. Davis v. Wright, 
But in an action against him in the cha¬ 
racter of exrtiutor, &c. to recover a de¬ 
mand out of the testator’s estate, a pro¬ 
mise by the executor is a mere nudum 


not the meritorious cause of action, 
2 M. & S. 393. PhilUskirk v. Pluckxoell, 
and where a note is given to the wife 
during coverture, for securing her 
money, part of which the*liusband rc- 
cciyes and dies, the remainder will sur¬ 
vive to the wife, 2 Madd. 133. Nash v. 
Nash, in which last case the Master of 
the Rolls treated the note as a chose in 
action. ’ ^ • 

Stock and money in the public funds 
are not goods and chattels, but chases 
in action, and do not pass by a grant of 
bona et cat alia fdonum. 5 Price, 217- 
Rex V. Capper and others. 

Of late, other mercantile instruments 
have been held to be transferable by 
indorsement,* so as to vest the property 
in the assignee, and enable him to sue in 
his own name: as bills of lading, 5 T. R. 
683. Lickbarrov) v. Mason ; and West 
India Dock warrants, I B. Moore, 12. 
Ztoinger v. Sarnuda, 7 Taunt. 265. S.C. 
•7 Taunt. 278. Lucas v. Dorrien. 1 B. 
Moore, 2j9. S. C. An assignment of a 
chose in action need net be by deed. 
4 T. R. 690. Howell v. M’lvers. Nor 
indeed need it be in writing. 4 Taunt. 
326. Heath v. Hall. 
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* Doct. and 
Stud. Dial. 2. 
c. 24. 


moved the matter in law upon the defendant’s special plea, 
which was agreed by all to be bad: but the defendant’s coun¬ 
sel insisted, that the declaration was insuflScient, because here 
is no sufficient consideration to found the promise. For the 
defendant before the promise did not owe any thing to the 
plaintiffi, but to Neve and Alsopp: and by their assignment 
tliey did not transfer any property or interest in the debt, 
being a chose in action, but only gave an authority to the plain¬ 
tiffs to receive it, if the defendant would pay it. But if the 
defendant will not pay it, the plaintifls cannot bring any 
action against her, but Neve and Alswp must sue for it. It 
is true, indeed, that if the defendant had paid the 601. to the 
plaintiff, she would be discharged against the said Neve and 
Alsopp; bet in this case die defendant refused to pay, there¬ 
fore Neve and Alsopp ought to bring the action against her, 
and not the plaintiffs, who have not any interest in die debt. 
And this case is no more, than if I promise a stranger, to 
whom I do not owe any thing, that if he will accept me to 
be his debtor for 601., I will pay it to him *, yet this is but a 


pactum, if there were no assets. 5 Term a consideraiion^must be alleged; as of 
Rep. 8. Pearson v. Henry. 7 Term Rep. assets come to his hands; or of forbear- 
3i50. note (a), Rann y. Hughes. In ance; or if admission of assets is implied 
1 Ves. 126. Reech v. Kennegal, Lord by the prottiise; otherwise it will be 
Hardtaicke observes, that if an executor but nudum pactum, and not personally 
promises to pay a de^ of his testator, binding upon the executor. [6] 


[£] Forbearance to sue an executor 
(having assets) for a certain time, is a 
good consideration for a promise by the 
executor. Cro. Jac. 47. Fish v. Richard¬ 
son. Yelv. 55. S.C. Cro. Jac. 273. Bond 
V. Payne. So is forbearance to sue for 
a reasonable time, although the executor 
have not assets. 1 Roll. Abr. 24. pi. 33. 
Johnson v. Wkitcott. «And in all cases 
of forbearance to sue, such forbearance 
must be either absolute, Cro. Jac. G8.^. 
Mapes V. Sidney ; or for a definite time, 
Cro. Jac. 47. Fish v. Richardson, or for a 
reasonable time, 1 Roll. Abr. 24. pi. S3. • 
Johnson v. Whitcott ; forbearance for 
a little, 1 Roll. Abr. 23. pi. 25.; or 
for some time, ibid. pi. 26. is not suffi¬ 
cient. It must be shewn in the declar- 
20 


fhion, that there was some person liable 
to be sued, 4 East. 455. Jones v. Ash ■ 
burnham ; but the omission is cured by 
verdict, IN. 11.172. Marshallv.Birken- 
shaiu. And it is not necessary to state 
the precise nature of the debt forborne. 
Cro. Jac. 396. Thorne v. Fuller. Cro. 
Jab. 548. Austen v. Bewley. So desist¬ 
ing from a complaint before a justice of 
the peace, Cro. Eliz. 881. Rippon v. 
Norton, is a sufficient consideration; 
or forbearing to proceed upon a cap. tU- 
lagatum. Cro. Eliz. 909. Jennings v. 
Harley. Yelv. 19. S.C. See Selwyn’s 
Ni. Pri. 49. tit. Assumpsit, where all die 
cases are collected. See further ^ to for¬ 
bearance to executors. Post, 2 Saund. 
137 b. Barber v. Fox. ' 
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fiudtm pactunii because I was not indebted to him before. Forth t». 
And my promise to pay, if the other will receive it, is nothing ^ Stanton. 
but a mere voluntary promise, which does not bind me at all. 

And in the present case, if the promise should be good, the 
defendant would be charged de bonis propriis^ where she was 
chargeable to Neve and AUepp only de bonis testatoris; and yet 
here is no consideration at all so to charge her: and of this 
opinion was the whole court. And judgment at the prayer of 
the plaintiffs’ counsel was given for the defendant, that plain¬ 


tiffs should take nothing by their bill. 
Saunders for the defendant (2). 

• 

(2) It appears by this case; that be- 
Jbre the statute of frauds, 29 Car. 2; c. 3. 
a promise by an executor or administra¬ 
tor would not make -him personally lia¬ 
ble, unless a siifficient consideration were 
stated. So it is since the statute, though 
such promise be in xariting. For the 
statute has made no alteration in the 
mode of pleading, and consequently it 
does not appear upon the declaration, 
whether there was a promise in writing 
or not. It is matter of evidence only; 
^ Salk. 519» Anon. 3 Burr. 1890. fVil- 
fiams V, Leper, per Ya#ej, justice. It is 
as necessary, therefore, that a sufficient 
consideration should be alleged in the 
declaration smee the statute, as it wrs 
before. The common Um requires, that 
there should be a sufficient consideration 
to support the promise, and the statute 
adds a still further requisite, namely, 
that the promise should be in writing; 
7 Brown P. C. 556. Rann v. Hughes, 
S. C. 7 Term Rep. 350. note (a). 1 Vdz. 


Jones for the plaintiffs. 


126. Reech v. Kennegal. Cowp. 289. 
Havokes v. Saunders, The fourth sec¬ 
tion of the statute enacts, {inter alia,) 
“ that no action shall be brought, wherc- 
by to charge an jexccutor or admini- 
“ strator, upon any special promise to 
** answer damages out of his own estate, 
or vhereby to charge the defendant, 
** upon any special promise to answer 
for the debt, default, or miscarriage 
“ of, another person, unless the agree- 
** ment upon which such action shall be 
** brought, or some memorandum or 
** note thereof shall be in toriting, and 
“ signed by the party tq be charged* 
“ therewith, orsome other person thcre- 
“ unto by him lawfully authorised.” 
The word “ agreement,*’ used in this 
section, means the consideration of the 
promise: and therefore the consideration 
of the promise must be in writing as well 
as the promise itself, otherwise it is void. 
5 East, 10. Wain v. Walters. [<?] We 
have already seen, that a promise by an 


[c] The doctrine here laid dowrf was 
very much doubted in several subse¬ 
quent cases, but has been fully estab¬ 
lished in the recent case of Saunders v. 
Wakefield, 4 B. & A. 595. where all 
the authorities upon the subject are 
collecte^. See also 3 Brod. & Bing. 
14. Jenkins v. Reynolds. It is how¬ 
ever sufficient, if the consideration can 


be gathered from the whole tenor of 
the writing, and it is not necessary 
that it should be stated on the face 
of it in express terms. 9 East. 348. 
•^adt V. LUl. 1 Campb. 242. S. C. 
15 East, 272. Bateman v. Phillips. 
Holt’s Ni. Pri. Cas. 153. Morris v. 
Stacey. 3 Brod. & Bing. 211. UnsscH v. 
Moseley. 
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cxecutoFt &c. in 'writing will not bind 
him, without a sufficient consideration. 
So with respect to promises to answer 
for the debt, &c. of another, or colla¬ 
teral promises as they are generally call¬ 
ed, there must he a sufficient consider¬ 
ation, such as forbearance|&c. alleged in 
the declaration, otherwise they also are 
not binding, though reduced into tariU 
ing: as, where A, has sold and delivered 
goods to B., and afterwards C. promises 
A, in writing to pay for them, this pro¬ 
mise is a mere nudum pactum, and void, 
because it' was so at the common law, 
and the statute, as we have seen, makes 
no alteration. 1 Roll* Abr.27. pi. 49. [d] 
But if C. had requested A. to forbear 
to sue B. for the debt, and A. had for 
borne accordingly, tliat was a good con¬ 
sideration at the common law to support 
such promise. Ibid. And is good since 
the statute, if the promise be in writing. 
2 SiT.%’l^.^Kingv. Wilson. Bull.Ni.Pri. 
281. 2 Wils. 94. Fish v. Hutchinson. 
So if A. promises B. in writing, that in 
consideration he will sell goods, &c. to 
C.,ifhe does not pay for them in a given 
' time, A. will; this is a good promise 
since the statute, because it was a suffi¬ 
cient consideration before. 1 Roll. Abr. 
20. pi. 14. Turner v. Phillips. 1 Salk. 
28. Birkmyry, Darnell. But where the 
promise is founded upon some new con¬ 
sideration, sufficient, in law to support 
it, and is not merely for the debt, 
&c. of another, such an undertaking. 


though in effect it be to answer for an¬ 
other person, is considered as an original 
promise, and not within the statute. 
As where A. promises B. to pay him a 
sum of money, in case he will withdraw 
his record in an action of assault and 
battery. 1 Wils. 305. Read v. Hash. 
S. P. 5 Mod. 205. Stephens v. Squire. 
3 Burr. 1886. Williams v. Leper, [a] A 
distinction was formerly taken between 
a promise for the payment of goods, &c. 
for another hejpre and after the delivery. 
The fornier was held to be an original 
undertaking, and so not within the sta¬ 
tute, but the latter a collateral under¬ 
taking, and therefore within the statute. 
Cowp. 228. Jones y. Cooper. But this 
distinction has been since over-ruled, 
and the construction now is, that if the 
person for whose use the goods are 
furnished is liable at all, any promise 
by a third person, upon sufficient con¬ 
sideration, to pay that debt must be in 
writing. 2 Term Rep. 80. Matson v. 
Wharam. 1 li. Black. 120. Anderson 
V. Hayman. 1 Sallt. 27. Birkmyr v. 
Darnell. 2 Ld. Raym. 1085. S. C. [y] 
It is very often the subject of inquiry 
at Nisi Prius to whom the credit was 
given, and such nice distinctions have 
been taken on the wording of the pro¬ 
mise, as to make it impossible to lay 
down any precise rule of construction, 
but the jury must determine to whom 
the credit was given. Bull. Nisi Prius. 
281. [g] If it appears that the credit 


[d] 4 Taunt. 117. Jarrell v. Trussell. 
S. P., If the statute be once satis¬ 
fied by the original promise beingjn 
writing, a verbal acknowledgment will 
be sufficient to take the case out of the 
statute of limitations. 1 B. & A. 690. 
Gibbons v. M*Casland. 

[e] 1B. & A' 297* Goodman v. Chase. 
Where the defendant, in consideration 
that the plaintiff would discharge out of 
custody a person taken oh a ca. "sa. at 


the suit of the plaintiff, promised to pay 
the debt on a certain day or render that, 
person. The court held, that the pro¬ 
mise was not within the statute, because 
the debt was gone by the discharge of 
the debtor out of custody. See also 
5 Taunt. 450. Browning v. Stallard. 
[yj 2 Stark. 62. Colman v. JSyles. 
[g] 1 Bos. & Pull. 158. Kea{ey. Tem¬ 
ple ; and see Phillipps on Evidence, 5th 
edit. p. 72. ct seq. 
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was given to the defendant, that is, if 
the goods, &c. were really sold to him, 
though delivered to another, the statute 
is then out of the case. But if it appears 
that the person, for whose use the goods 
were furnished, is liable, and a sufficient 
promise in writing by defendant to pay 
the debt is produced, though the plain¬ 
tiff will then be entitled to recover, 
yet it can only be upon a special action 
of assumpsit, stating the particular cir¬ 
cumstances of the promise, ^nd not 
upon a general indebitatus assumpsit for 
goods sold and delivered to defendant, 

[A] 2 Canipb. 21.5. Nines v. Scul- 
thorpe- 

[fj Thoiigli in a declaration it be not 
necessary to state the promise to have 
been in writing, yet if the defendant 
plead in bar any agreement which is 
required by the statute to be in writingi, 
he must state it* to be so. Com. Dig. 
Action upon Assumpsit,T.3. post 276 a. 
note (2.) ad fin. ^he clause of the sta¬ 
tute of frauds, as^o ^arging the de¬ 
fendant on any specim promi^sc to an¬ 
swer for the debt, default, or miscafriage 
of another person, applies to promises to 
answer for the tortious defaxdt or mis¬ 
carriage of another, as well as for his 
breach of contrdbt: therefore where A. 
had ridden the plaintiff’s horse without 
his leave, and thereby caused his death, 
it was held, that a promise by the de¬ 
fendant'to pay the plaintiff the damage 
he had sustained, in consideration «f 
the plaintiff forbearing to sue i4., was 
void, not being in writing. 2 B. A. 
613. Kirkham y. Marter. Lord C. J. 
Abbott, in delivering his ^dgment in 
this case, distinguished it from Read v. 
Nash above cited; but ^ith all submis¬ 
sion, it seems that Ki'mharh v. Marter 
has in effect over-ruledifteac? v. Nash. 
The principle of that decision was, that 
it did not appear that die ttlird person 
was liable for the alleged assault; nei- 
Voi.. I. 


or for goods sold to defendant and de¬ 
livered to another at defendant’s request. 
Or for goods sold and delivered to an- 
olthcr person at the defendant’s request. 
2 Vent. 36. Rozer v. Rozer. Carth. 446. 

1 Salk. 23. Butchery.Andrews. 2 Wils. 
141. Marriot v. Lister. 1 Burr. 373. 
Harris v. Hunlbach. ^ Bac. Abr. 163. 
Lib. Plac. 19. pi. 17. Clift. 59. contra. 

1 Vent. 311. Kent y.perbp. But contra¬ 
dicted by all the later authorities. [43 
Therefore car* must be taken in such 
case to frame the declaration accord¬ 
ingly. [/] What shall be a sufficient 

thcr docs it appear'in this case, tha^ 
A. was liable for the death of the 
horse, except indeed by the admission 
of the defendant to that effect, contained 
in his request to the plaintiff to forbear 
from %uing A.\ and in Read v. Nash 
the admission of the defendant, that 
the third person was liable for the 
alleged assault, contained in his request 
to tlic plaintiff' not to continue his suit, 
is equally strong If it be said that in 
Read v. Nash,ihc defendant in the 
original action: might have obtained a ‘ 
verdict, so,in Kirkham v. Marter, if an 
action had been brought, non constat, 
that A. might not have proved the horse 
to have died froili some other cause 
than that which was alleged. The 
ground taken in Read v. Nash, that the 
promise was an original promise.founded 
on a new consideration, seems equally 
to extend to all cases of promises to 
answer for the dtbt, default, or mis¬ 
carriage of another; for it is clear that 
the mere^existence of the debt, default, 
or miscarriage, is not sufficient to sup¬ 
port the promise: there must be some 
consideration for it; and therefore the 
promise must in all casi§s be founded 
on a new consideration. The question 
indeed is,' What is the promise? whe¬ 
ther it be a prdmise to answer for the 
debt, default) or miscarriage of another 

Y 
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consideration to support a promise, is 
a subject of frequent discussion in our 
books. Perhaps the best rule is, that 
any damage, or any suspension or Jbr- 
btarance of his right, or any possibility 
of a loss occasioned to the plaintiff by 
the promise of another, is a sufficient 


consideration for such promise, and will 
make it binding, although no actual he- 
nejit accrues to the party underiaMng- 
3 Burr. 1673. 3 Term. Rep. 24. JVenrf 
V. Wallace. 2 H. Black. 312. Pullinv. 
Stokes. See 2 Saund. 136. Barber v. 
Fox. [A] 


for which that other remains liable, 
not what the consideration for that pro¬ 
mise is; for it is plain, that the nature 
of the consideration capnot affect the 
terms of the promise itself, unless, as 
ill the case of Goodman v. Chascy it be 
an extinguislmient of the liability of the 
original party. The case of Williams 
V. Leapery above cited, was different: 
there A, being indebted for rent, as¬ 
signed his effects to the defendant in 
trust for his creditors; the defendant 
advertised a sale, and on the landlord’s 
threatening to distrain the effects, pro¬ 
mised that'if he would not distrain, he, 
the defendant, ‘ would pay the rent. 
A fton J. considered the goods as the 
debtor, and therefore ^hat the promise 
was not to pay the delft of anothery but 
'the debt -fqr which the goods were 
liable, of which goods thQ defendant 
was the owner: and it is submitted 
that this is the true ground of the de¬ 
cision, and that if "the defendant had 
not been the owner of the goods, the 
promise must have been in writing. The 
case of Iloidditch v. MilnCy 3 Esp. 86. 
is, perhaps, the most difilcult to be re¬ 
conciled with the view of the subject 
here taken: there defendant sent 
the carriages of a third person to the 
plaintiff to be repaired; they were re¬ 
paired, and sent on board a ship by the 
defendant’s order, and on his saying 
that he w'ould pay for the repairs; but 
the bill was headed by the plaintiff to 
the third person. Lord FMon C. J. is 
reported to have held that "the case 
was not within the statdte, because the 


plaintiff had a lien on the carriages, 
with which he bad parted at the de¬ 
fendant’s request. If this were the 
true ground of the defendant’s liability, 
the ar^me,nts now suggested fall to 
the ground; but it is submitted, with all 
due deference to so l^gh an authority, 
that the circumstances of the case show 
the credit to hanie been given to the 
defendant, and that the real owner of 
the carriages was not at all liable; and 
that on this ground, the case was clearly 
not within the statute. The cases of 
Castling v. Aubert, 2 jBast, 325. and 
Anstey v. Mardeuy 1 New, Rep. 124. 
were decided not to bo within the sta¬ 
tute, on the ground, that there was 
in both cases a purchase of an interest, 
not a mere undertaking to pay the debt 
of aifother. — The above observations 
are lia/arded with great diffidence, as 
they apparently militate against great 
authorities. There is considerable dif¬ 
ficulty in the subject, occasioned per¬ 
haps by unguarded expressions in the 
reports of the different cases: but the 
fair result seems to be, that the ques¬ 
tion, Whether each particular case 
comes within this claUiSe of the statute 
or not, depends not on the consider¬ 
ation for the promise, but on the fact of 
the original party remamiog liable, cou¬ 
pled with |he absencevof any liability 
on the part of the defendant or his pro¬ 
perty, except 4 uch as arises from his 
express promise. 

[£] For tl^ modem cases on this 
subject see the notes to Barber v. Foxy 
post, 2 Saiiihd. 136. . 





Hil. 20 & 21 Car. II. Regis. 


211 c/ 


Uoughty versus Neal. 


Case 31. 


Hil. 21 & 22 Car. 11. Regis. Rol. 1021. 

£on<iort,\'yiE it remembered, that heretofore, to wit, in the 
term of St. Michael last past, before our lord the 
king at Westminster, came William Doughty gent, by John 
Warier his attorney, and brought here into the court of our 
said lord the king then there his certain bill against Simon 
Neal, otherwise called Simon ^eal of the parish of St.^Clement 
Danes, in the county of Middlesex, gent., in the custody of the 
marshal, &c. of a^lca of debt; and there are pledges of pro¬ 
secution, to wit, John Doe and Richard Roc ; which said bill Declaration on 
follows in these wj^ds, to wit; London, to wit, Williapi 
Doughty gent, complains of Simon Neal, Otherwise called Sijnon 
Neal, of the parish of St. Clanent Danes, in the county of 
Middlesex, gent., being in the custody of the marshal of the 
marshalsca of our lord the king, before the king himself, of a 
pica that he render to him 1700/. of Ihwfiil money of Rngland, 
which he owes to, and unjustly detains from, him; for this, 
to wit, that whereas the said Simon, on the.*27th day of Sep¬ 
tember, in the ye#r of our Lord 1656, at London, to wit, in 
the parish of St. Duns:^itn in the West, in the ward of l^fring- 
don-ivithont, London, by his certhin writing obligatory, sealed J212 3 
with the seal of him the said Simon, and to the c.ouit of our 
said lord the king now here shewn, the date wdiereof is the ^ 
same day and year, acknowledged himself" to be held and • 
firmly bound in the said 1700/. to be paid to the said Wil¬ 
liam when he should be thereunto requested : yet the said 
Simon, although often requested, has not yet paitl the said 
1700/. to the said William, but to pay the same to him has 
hitherto altogether refused, and still.refuses, to the damage of 
the said William of 1000/.; and therefore he brings suifcj &c. 

And now at this day, to wit, on Saturday next after the oc- imparlance, 
tave of St. Hilary in this same term, until which day the said 
Simon had leave to imparl to the said bill, and then to answer, 

&c. before our lord the king at fVestminsier, comes as well 
the said William by his said attorney, "as the said Simon by 
Rrancis Cheelr his attorney; and the said Simon Neal defends Plea, 
the wrong and injury when, &c. and prays oyer of the said 
writing obligatory, and it is read to him, &c.; he also prays Oyer of the 
oyer of the condition of the said writing obligatory, and it is 

Y 2 


1.212 3 


condition. 



«12 


Doughty 
V. Neal. 


C 213 ) 


Doughty versus Neal. 

read to him in these words, to wit: ** The condition of the 
“ above-written obligation is such, Uiat whereas in a suit 
“ lately depending in the high court of chance^, wherein 
“ Elizabeth^ Alexandey', Priscilla^ Mary, and Charles Fraisey’, 
“ children of Elizabeth Fraiser deceased, by Simon Neal gent. 
“ their guardian and administrator of all and singular the 
“ goods, chattels, and debts of their deceased mother, for their 
“ use, during their minorities, were plaintiffs, and the above- 
“ named William Doughty gent., J. F. gent., and L. his wife, 
“ and C. J, gent., executors of the last will and testament of 
“ W.D. late of ^.Z). ufores^d, in the said county of N., 
“ gent, deceased, father of the saiddeceaswi Elizabeth Fy-aiser, 
and grandfather to the said complainants, were defendants, 
“ it was on the 23d day of 'May, in the year of our Lord God 
“ 1655, ordered and decreed, that the said W. D. the defend- 
ant should pay unto the said plaii^ffs, or to their said 
“ guardian, for their use, the sum of 850/. with interest in- 
“ curred from the times the same was to be paid by agree- 
** ment mentioned in the said decree, in full satisfaction of, 
“ and for all the right, '^title, and interest th^t the said plain- 
tiffs, or any for their said use, should or might claim, chal- 
lenge, or demand in and unto a lease of the manor of Mart- 
“ ley~hall, and other lands in the county ofiS. heretofore made 
“ by^ir A. W. bart. deceased,, to his' sister E. W., afterward 
“ married to Sir D. D. knight, deceased, and b/*the said Sir 
D. D, and the said dame E. his wife assigned to the said 
** deceased W, D. by the last will and testament of the said 
“ deceased W, ; and the said plaintiffs, 'when they shall at- 
** tain their several ages of 21 years, shall release all their 
** right, title, and interest in and unto the said lease of the said 
“ manor and premises, to the said defendants, their executors, 
administrators, and assigns: if therefore the above bounden 
Simon Neal, his heirsj^ executors, or administrators, do and 
“ shall procure Dr. Alexander Fraiser, father of the said plain- 
ttifs, his executors, or aclministrators, and the said plaintiffs, 
** when they shall come to their several and respective ages of 
‘*21 years, or the plaintiffs Elizabeth oxiA. Priscilla Fraiser, 
“ ||t their respective time%of marriage, which shall first hap- 
“ pen, (the plaintiff ioaw/* l3Sng lately deceased,) in 
“ all things in their behalfs, to perfprm the said decree, and 
“ that he and they shall, at their several and respective ages 
“ of 21 years, or times of marriage, release all the right, 
“ title, estate, interest, and claim that he, they, of either of 
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** them have or hath, or can or may pretend to have^ in and 
** to the said lease of the manor of Martle^~hall and lands in 
** S. by the last will and-testament of the said W. D. deceased, 
“ or otherwise, and to all the rents and profits due for the 
“ same, and had and received, or not received, by him the 
** said IV. D. the defendant, since the decease of the said 
“ W. D. his father, then the above-mentioned obligation to 
be void and of none effect, or else to stand and be in full 
“ force.” Which being read and heard, he tht said Simon 
says, that the said William Doughty ought not to have or main¬ 
tain his said action thereof against him, because he says that 
the said Alexander Fraiser the'^fathcr, above named in* the said 
condition, is yet living and in f^ll life, to wit, at London afore¬ 
said, in the pai'ish and ward aforesaid; and that he the said 
Alexander Fraiser the father, at the time of making the said 
writing obligatory, dr at any time after hitherto, had not, nor 
pretended to have, nor yet has, nor pretends to have, or can 
pretend to have any right, title, estate, interest, or claim what¬ 
soever in and to the said lease of the said manor of Martley- 
haUi and the other premises above ui,entioned*in the said con¬ 
dition, or in or to any parcel thereof, or in or to any rents or 
profits due for the same. And the said Simon further says, 
that the said E. a^d P. Fraiser are not married; and that the 
said E. F.J A. F., and P.*F.t children of the said E^F. de¬ 
ceased, above likewise nametl in the said condition, and each 
of them respectively, upon the first day of inthe^20th 
year of the reign of our said lord the now king, to wit, at Lotf 
don aforesaid, in the parish and ward aforesaid, did attain the 
full age of 21 years. But the said Simon further says, that the 
said E. F., A. and P. F., children of the said E. F. deceased, 
at the time of making the said writing obligatory, or ever after¬ 
wards hitherto, had not, nor pretended to have, nor had any 
of them, or pretended to have, nor ^t'et have or pretend, or 
can pretend to have any right, title,* interest, or claim whatso¬ 
ever in and to the said lease of the said manor of Martley-hall, 
and the other premises in the sai(f condition above mentioned, 
or in or to any parcel thereof^ or in or to any rents or profits 
due for the same. And the said Simon further says, that the 
said C. F. in the said condition above likewise named, yet is 
within the age of 21 years, to wit, of tfie age of 20 years and 
one half of a year, and ho more, to wit, at London aforesaid, 
in the parish and ^yard aforesaid; arid this he is ready to 
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A. F. tlic father 
bad not any 
right or title to 
the said pre¬ 
mises. 
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Some of tlir 
children attain¬ 
ed twenty-one 
years, 

but had no nght 
or title to the 
said premises. 


C. F. one of the 
children, is still 
under twenty- 
one. 
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Douchth verify: wherefore he prays judgment if the said William 
V. Neal. Doughty ought to have or maintain his said action thereof 
’ against him, &c. 

General demurrer, and joinder in demurrer, 
f 2ir> ] But because the court of our said lord the king now here is 
not yet advised of giving their judgment of and upon the pre¬ 
mises, a day thereof is given to the said parties before our lord 
the king at Westminsta' until Monday next after the morrow of 
the Purification of the Blessed Virgin Mary^ to hear their 
judgment of and upon the premises, because the court of our 
said lord the king here is thereof not yet, &c. At which day, 
before our lord the king at Weslminstei\ conies as well the said 
William Doughty as the said Simon, by their said attomies; 
whereupon all and singular the premises being seen, and by 
the court of our lord the king here more fully understood, 
and mature deliberation being thereof had, it seems to the 
court of our said lord the king here, that the said plea by the 
said Simon in manner and form aforesaid above pleaded, and 
the matter in the same contained, are not sufficient in law to 
bar the said Wifliam froiji having his said action against the 
Juilgincnt for ; therefore it is considered that the said William 

the plaintilt. 

should recover against the said Simon his said debt, and also 
80i'. for his costs and cliargcs by him about his suit in that 
behalf gxpended, adjudged to the said William by the court 
of our lord the now king hcrc^ with his assent. And the saitl 
• Simon in 'mercy, 8ec. 


Case 31. 
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S.C. 2 Kcb. 
471. If the 
condition of a 
bond b«, tliat 
the obligor shall 
procure a 
stranger to 
release all the 
right wliicli he 
lias or pretends 
to have in cer¬ 
tain lands, die 
obligor must at 
his peril pro¬ 
cure such 
stranger to 
make a release 
de/acto, though 


on bond, the defendant prayed oyer of the condf- 
tion, which is, “ That in a suit depending in chancery 
“ heX\ften. Elizabeth, Alexandei', Priscilla, Mary, and Charles 
“ Frluser, children of Elizabeth Praiser deceased, by the 
“ defendant, their guardinif and administrator during their 
“ minority, to the use of the infants, plaintiff and the said 
“ Doughty the now plaintiff, and others, defendants, it was 
“ decreed that the said Doughty, the now plaintifti should 
pay to the said infants, or to their guardian for their use, 
** the sum of 850/. in satisfaction of all their right, title, and 
“ interest to a lease of the manor of Martley, aftd otlier 
** lands, in the comity of Sttffblk if therefore the defendant 

21 
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** shall procure Doctor Akxandei' Fratser, or the plaintiffs Doughty 
“ EUzabetk and Priscilla Fraiser^ to perforin the decree, and , 

** that he and they shall at their several and respective ages be has no 
“ of one-and-twenty years release the right, title, estate, in- 
** terest, and claim which he or they, or either of tliem, have, 

** hath, or may pretend to have, in and to the said lease of [ 216 3 
“ the said manor and lands, and to all the rents and profits 
** due for the same, and had and received, or not received, by 
** the said now' plaintifi^ then the obligation shall be void,” 

&c. Upon which the defendant pleaded, that the said /Ucx- 
ander Fraiser, and the said infants Elizabeth and Priscilla^ 
never had, nor ever pretended to have^ any rights title, in¬ 
terest, estate, or claim to* the said manor and lands which they 
could release; and this, &c.: ivherefore, &c. To which plea 
the plaintiff demurred. 

And judgment was given for the plaintiff by the whole 
court, because the defendant at his f>eril ought to have pro¬ 
cured them to make a release de facto, although they had not 
any right, &c.*; and the rather, because it appears by the *. Sec post, 
condition that they had a pretence in equity, although they 
had no right, title, or interest at law. ( 2 ) Saundas of counsel . . 
witli the defendant, Winnington with the plaintiff. 


(1) So 1 Roll. Abr. 452. (L), pi. 6,7. 

5 Rep. 23. b. Lamb'a coSe. ,Cro. Eliz. 
716. S. C. Ibid. 864. More v. Mo\ecomb. 
3 Bulst. 30. Quick v. Ludborrow. [a] 

(2) And besides, as it is recited in 
the condition, that the plaintiff was de¬ 
creed to pay money to the infants in 
satisfaction of their right, 8;c. to the lands, 
which is an implied admission that they 
had some right, tlie defendant the ob¬ 
ligor shall not afterwards be permitted 
to say they had no right, but shall be 
estopped by such admission. Wilfes’s 
Rep. 163. Acherley v. Vernon. 2 Bos. 

6 Pull. 299. Hosier v. Searle* So 
2Keb. 471. Doughty y, Neale. All. 13. 
Pain V. Sheltroppe. Ibid. 52. Hart v. 
Buckminster, Cro. Eliz.756. Willoughby 
V. Brook. Dy.l96.a. Rainfordv.Smith,* 
and the authorities cited in the margin; 


and a difference is there taken between 
where the thing is recited in the condi¬ 
tion in general words, and where in par¬ 
ticular: as wHere^the condition of a bond 
was to pay all the legacies tohich J.S. had 
devised by his 'mill, the obligor cannot 
plead that J.S. had not devised any 
legacies, because that would be contrary 
to the admission in the recital; but it 
would be otherwise if the condition had 
been to pay all the legacies which J. S. 
should devisS by his will, for then the 
recital admits nothing. And the same 
distinction is taken in 2 Rep. 33. b. 
Doddington'sease. All. 13. 1 Roll. Abr. 
872, 873. Cro. Eliz. 362. Stromd v. 
Willis. Moor, 23. pi. 79. 1 Mod. 113. 
Backxvell \.Bardite. 1 Show. 59. Salter 
V. Kidley. 10 Vin. 468,469, 470. title 
Estoppel. So where a person under. 


[n] See also C 9 . Litt. 208. b. 209. a. Bl. 254. Routledge v. Burrell. 2 II. Bl. 
6 T. R. 710. Worsleyy. Wood. 1 H. 577 . note (a). Oldham v. Bctvicke. 
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takes by bond to do an act, it is not 
sufficient for him to shew that he has 
done all in his power; for the condition 
is for his benefit, and if not performed 
he is subject to the penalty. This rule 
is, however, subject to this exception, 
viz. where the condition is prevented 
being performed dy the act uf God, as by 
the death of the party before the day; 
or by the act of the lavs, as if a bond be 
given conditioned to do an act, and a 
statute afterwards makes it unlawful; 
or by the act of the obligee^ himself, for it 
would be unjust that he should take 
advantage of his own wrong. Bull. Ni. 
Pri. 164,165. [5] But there are some 
cases of conditions, where the law does 
not require a strict performance accord¬ 
ing to the letter of the condition, pro-' 
vided the substance and intent of the 
condition is performed; ns where the 


condition is to make a ferment, if the 
obligor makes a lease and release to the 
obligee and his heirs, it is held to be a 
performance, because it amounts in law 
to a feoifment. Co. Litt. 207. a. Plow. 
156. b. Throckmorton V. Tracy. 1 Roll. 
Abr.426. So where the condition of a 
recognisance in the Palace-court, was 
to surrender the principal to the gaoler 
of that court, if he should be condemned. 
Error of that judgment and affirmance, 
and upon that the bail rendered the 
principal to the King’s Bench, the whole 
proceedings being removed thither. 
The court of K. B. held the render a 
good performance of the condition; for 
the intent of the condition was answered 
by the defendant's being in prison to 
answer the plaintiff's demand. 1 Str.49. 
Freshvoater v. Eaton. 


V 

But if the obligor might have possible by his own laches. 12 East, 436. 
perfoiYncd the condition, he shall not Bigland v. Skelton. 
avail himself of its having become im- 


Case 32. 



Wlieatley versus Lane. 

Mich. 20 Car. II. Rol. 740. 


3 ^ the debet end detinet. — The plalnUff declared^ 

3 Keb.431. that he had recovered a judgment in debt in this court 

inliie ®g®inst the defendant as executor; and that after the judg- 
debetanddeiinet, ment, the defendant had wq^ted the goods of the testator, to 
vabie of the debt recovered, whereby an action had 
against an accruecHo the plaintiff, to demand and have of the defendant 

bare'suggradon declaration 

ofadevastaviu it was demurred, and the sole question was, whether such an 
action lies upon a bare suggestion of a devastavit or not. 

And it was argued by Pemherton of* counsel with the de¬ 
fendant, that this'action was not maintainable, because it is an 
action founded upon a tort ; and at the common law na action 
of debt lies for a tort, but an action of iresjtass, or on the case 
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but not debt. And he said) that an action of troner and Wheatlby 
cowoeTHm of goods or money sounds in the right, and yet 
debt does not lie for such goods or money converted. And 
there is a maxim in law, that actio jpersonalis moritw' cum per- 
sond. (1) And in this case the devastavit is a personal wrong 


(1) It was a principle of the com¬ 
mon law, that if an injury were done 
either to the person or property of an¬ 
other, for which damages only could 
be recovered in satisfaction, the action 
died with the person to whom, or bp 
whom, the wrong was ^one. And 
from a misconception or misapplication 
of this principle, it was formerly doubt¬ 
ed, whether assumpsit would lie either 
for or against an executor; because the 
action, it was said, was in form trespass 
upon the case, and therefore supposed 
a torong, and in substance to recover da~ 
mages only in satisfaction of the wrong. 
Plow. 180. Normood v. Read. Dy. 14. 
pi. 69. in margine. 9 llep. 86 b. 89 a. 
Pinchon's case. Cro. Jac. 294. S. C. 
It) Rep. 77 a. the case of tlie Marshal- 
sea. Y9,0. Slade \. Mq/rlep. 1 Lev. 
2(K), 201. Palmer v. Latvsotf. 2 Ld. 
Raym. 974. Berwick v. Andretos.* But 
where the cause of action was founded 
upon any malfeasance or mi^easance, 
was a tort, or arose ex delicto; such 
as trespass for taking goods, &c. trover, 
false imprisonment, assault and bat¬ 
tery, slander, deceit, diverting a wa¬ 


tercourse, obstructing lights, escape, 
and many other cases of the like kind, 
where the declaration imputes a tort 
done either to the person or property of 
another, and the plea must be not guilty, 
the rule yras,^actio personalis moritur 
cum persond; and this rule still holds 
with respect to the person, by tvhom the 
injury is committed; for if he dies, no 
action of this kind can be brought 
against his executor or administrator, 
though in some of .these cases, such as 
taking away goods, &c. a remedy may 
be had against the executor in another 
form.^ Sir W. Jones, 174. Le Mason v. 
Dixon. Latch. 167,168. S. C. Sir T. 
Raym. 57. Hole v. Bradfovd\r’ “Palm. 
330. Carter v. Fossett. Cro. Car. 540. 
Perkinson v. Gilford. 1 Ld. Raym 433, 
434. Kinsey v. Heyward. Cowp. 375. 
Ilambly v. Trott. 2 Bac. Abr. 445. 
But this rule* was never^ extended to* 
such personal actions as were founded 
upon any obligation, contract, debt, 
covenant, or any other duty to be per¬ 
formed ; for there the action survived. 
Latch, 168. Cro. Car. 540. Cowp. 
375. [a] It is true, that no action of 


[a] An action on the case lies, by 
the custom of England, against the ex¬ 
ecutors of a deceased rector, Sec. for 
dilapidations; the reason given by Lord 
Chief Justice WiUes, in Sollers v. Law¬ 
rence, Willes, 421., is the following: 
** Because it is not considered as a tort 
in the testator, but as a duty which he 
ought to have performed; and there¬ 
fore his representatives, so far as he 
left assets, shall be equally liable as 
himself. And, for this reason, it is nut 


contrary to the rule, that actio personalis 
(which is always understood of a tort) 
moritur cum persOnd.” It is observable, 
however, that this action is in form an 
action on the case in tort: and that it 
could not possibly be framed in assump¬ 
sit, as on a contract; for the plaintiff 
^must be the succeeding rector, &c. who 
cannol^^be known until after the death 
of the predecessor, and of course could 
not contract with him. Formerly it 
was doubted, whether any aetion at law 
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Wheatley in the defendant; yet if he dies, this action of debt) supposing 
Lane, maintainable, may be brought against his executor or 

administrator, and so in injinitum^ which would entirely subvert 
the ancient rule of law. And if such action of debt upon a 

account lay either for or against an ex* s. 27. Nor did an action of debt lie 
ecutor; not upon the principle before against an executor upon a simple 
mentioned, but because the account contract, when the testator could have 
rested in the privity and knowledge of waged his law; not because such ac* 
the testator only. ' Co. Litt. 89. b. 2. tion died with the person, but because 
Inst. 404. But ^is action is since given the executor would lose the benefit of 
to executors by the statute of W. 2. waging law. 9 Rep. 87. b. Pinckon's 
ISEdw. 1. stat. 1. c. 231; and against case. Cro. Eliz. 600. Bousyer Gar~ 
executors by statute 4 & 5 Anne, c. 16. land. Cow. 375. [5]; for where the tes- 


would lie for dilapidations, even by a 
succeeding rector, &c. against his pre* 
decessor, who had vacated by cession, 
or otherwise; but this point was deter* 
mined in 3 Lev. 268. Jones v. HiU {see 
also 2 T. R. 630. Radcliffe v. D'Oylcy ); 
and the temporal courts having' once 
taken, .cognizance of such matters, it 
should seem that the action was con¬ 
sidered to lie against the executoi s of 
a deceased rector. See. from the ne¬ 
cessity of the thing, and it is at this day 
pf common occurrence. 4 M. & S. 183. 
Young V. Munby. It is clearly an ex¬ 
ception to the general rule, that no 
action will lie against an executor to 
which his testator was not liable; for 
the testator never can be liable, inas¬ 
much as during his life there is no per¬ 
son who can sue. For the same repon 
this action, however anomalous in other 
respects, is not contrary to the rule, 
that actio personalis moritur cum per¬ 
sona : an action cannot be said to die, 
which never had nor could have had 
existence. 

It seems, therefore, not to be quite 
correctly stated, that, ** the executor 
shall be equally liable as tbf, testa<<’ 
tor.” The observation also, that actio 
personalis is always understood of a tort^ 
seems not to be strictly accurate; at 
least not where it is applied to actions 


brought by an executor. Some con¬ 
fusion seems to have arisen from a sup¬ 
position, that an action will lie for the 
executor whenever it is founded on a 
personal contract made with his testa¬ 
tor. Thus in Com. Dig. Admin. B. 13. 
it is said, he shall have covenant, 
upon a covenant made, to his testator 
for a personal thing. So upon any 
contract made to the testator." And in 
March, pi. 13. there cite^, Jones J. 
said, Aud^so it was agreed by the 
“ cou>’t, in what case soever there is a 
contract made to the testator or in- 
“ testate, or any thing which ariseth by 
“ contract, there an action will lie for 
the executor,” &c. But the better opi¬ 
nion is, that an action will not lie ex¬ 
cept in cases where the breach of con¬ 
tract is of such a nature as appears by 
the record to render the personal estate 
less beneficial to the executor; and ac¬ 
cordingly in 2 M. & S. 408. Chamber'- 
lain v. Williamson^ it was held tliat an 
administrator cannot have an action for 
breach of promise of marriage to his 
intestate where no special damage is 
alleged. The same rule, as it should 
seem from the judgment of Lord Ellen- 
borough C. J. in the above cose, applies 
to actions for negligence or,, want of 
skill. 

[5] And so is the law at this day. 
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devastavit be brought against two executors who plead to issuej Wheatley 
and one is acquitted, and a verdict be found against the other, I'Ahe. 
what judgment shall be given ? Shall it be given quod querens 
nil capiat per breve, sive hillam, because a joint defendant is 


tator himself could not have waged his 
law, debt lay against his executor, as 
debt for rent upon a parol lease made 
to the testator, or by a gaolor for diet 
provided for him while in prison. 9 Rep. 
87. b. [c] But assumpsit always lay 
against an executor upon the simple 
contract of his testator, notwithstand¬ 
ing what is said to the contrary in 
Yelv. 20. Slade y, Morley. Plow. 180. 
9 Rep. 87. b. So if the goods, &c. 
taken away, continued still in specie, in 
the hands of the wrong-doer, or of his 
executor, replevin or detinue would lie 
for or against the executor to recover 
back the specific goods. Sir. W. Jones, 
173,17^.; or in case they were consumed, 
an action for money had and received to 
recover the value. Cow. 377. [d] The 
rule of ac0o personalis tnorilur cum per- 
sond, has received consklcrablc alter¬ 
ation by the statute 'i> Kdw. *3. c. 7. de 
bonis asportntis in vitd tcslatoris, which 
reciting, that in times past executors 
have not had actions for a trespass done 
to their testators, as of the goods and 
chattels of the said testators carried 
away in their life, and so as such tres¬ 
passes have remained unpunished, en¬ 
acts, “ that the executor in such cases 
** shall have an action against the tres- 
“ passers, and recover their damages 
in like manner as they whose execu- 
tors they be should have had i? they 


“ were living.” And this remedy is 
further extended to cxecutora of ex¬ 
ecutors by stat. 25 Edw. 3. c. 5., and to 
administrators by stat. 31 Edw. 3. c. 11. 
The statute of 4 Edw. 3. being a reme¬ 
dial law, has always been expounded 
largely; and (hough it makes use of the 
word trespasses only, has been extended 
to other cases within the meaning and 
intent of tlte statute. 1 Ventr. 187. 
Emerson v. Emerson. Sir W. Jones, 174. 
2 Ld. Raym. 974. Berwick v. Andrews. 
Therefore by an equitable construction 
of the statute, an executor or admini¬ 
strator shall now have the same actions 
for any injury done to the personal 
estate of the testator in his life-time, 
whereby it is become less ben^cial to 
the, executor, as the testator himself 
might have had, whatever the form of 
the action may be. Latch. 168. So 
that he may now have trespass or tro¬ 
ver, 5 Rep. 27. a. Russell’s case, SirW. 
Jones, 17,4.; action for a false return, 
4 -Mod. 403. Williams v. Cary; for an 
escape, 2 Ld. Raym. 973. Berwick v. 
Andrews ; debt on a judgment against 
an executor suggesting a devastavit, 

1 Salk. 314.; action for removing goods 
taken in execution before the testator 
(the landlord) was paid a year’s rent, 
1 Str. 212. Palgrave v. Windham; and 
other actions of the like kind, for in¬ 
juries done to the personal estate of 


1 N. R. 293. Barry v. Robinson ; but So although an action on the case 

the objection can be taken on demurrer is not maintainable against the executor 
only. 5 Taunt. 665. Prince v. Nichol- , of a ^caryier, yet an action of as- 
son. 1 Marsh. 280. S.C. sttmpMi is. Cowp. 375. per Lord Mzns- 

[c] For the same reason, debt on Jield C. J. 2 N. R. 370. Powell v. Lay-^ 
simple "contract does lie against an ex- ton, per Sir J. Man^cld C.J. 
ecutor in the exchequer. 



S17 a Wheatley verius Lane* 

acquitted, as in all actions o£ debt it ought to be ? Or shall it 
V ”* , be quod querens recuperet f as in acUon of trespass against two, 

and one is acquitted, yet the plaintiff shall have judgment 
against the other; and these absurdities^ and many other diffi¬ 
cult questions and inconveniences will arise, if such a new 
inventioii as this should be suffered.,^ For by the same reason 
that the plaintiff has in this case brought his action upon a 
judgment against the executor himself^ by the like reason he 
may bring such action against the executor, upon a judgment 
obtaiifed against the testator^ or upon a bond entered iUto by 
the testator in his life-time; and so upon the first process 
compel the executor to find sufficient bail, which perhaps he 
cannot do, or otherwise to be imprisoned for a long time upon 
a naked suggestion of a devastavit, which may be altogether 
false. ’ And it will discourage every man from taking upon 
himself the office of an /executor, if, when he has duly admi¬ 
nistered, he shall be troubled, molested, and put to expence 
by such vexatious process and imprisonment. And he then 
took an exception to the declaration, because, although it 
supposes that the defendant* hath wasted the goods of ffile tes¬ 
tator, yet it is not averred that the defendant has not assets in 
his hands; for if he .has wasted goods to the value of the debt 
in demand, vet if he have other assets in his hanffs to tlie 
value of tile same debt, he ought ,ndc to be charged in this 
action; for if an action of debt if . brought against an executor, 
And he pleads ne tmques executor, and it be found against him, 
yet the judgment is de bonis testatoris, if he have so much in 
his hands, before he is charged de bonis propriis. (2) And so 
in this case the defendant ought to be charged de bonis testa¬ 
toris, if he had so much in his hands, although he has wasted 
other.goods to the value of the debt; and therefore it seemed 
to him that the declaration was bad for want of such averment, 
that the defendant had not other assets in his hands; and as 

I 

- I- ^1. — - - ■ _ - - 

t 

the testator iu his life-<«ime: see also structing lights, cutting trees, and other 
2 Bac. Abr. 445. Cro. Eliz. 377. Hut- ^ actions of the like kind; for such 
/and V. Rutland. 1 Vent. 187. Emerson causes of action still die with the per- 
Emerson. But the statute of Edw. 3. son. Sir W. Jones, 174. Latch. 168. 
docs not extend to injuries done to the 1 Vent. 187. 

person, or to the freehold of th^Atesta- * (2) Bro. Executors, 108. S. P. 1 Roll, 

tor; therefore an executor or tmnini- Abr. 930. pi. 8.933. pi. 15. Offi. Exec. 
stratoT shall not have actions of assault 263. Town. Judg. 57.71. See postea, 
and battery, false imprisonment, slander, 336. note (I).. 
deceit, diverting a watercourse, ob- 
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to the objection that be mad^ that the defendant was Wheatley 

not prejudiced by this actionr he answered, that it might be t , 

veiy prejudicial to the defendant, if this action shonld be 

maintained^ for he put this case: An executor has assets to 

the value of 40/. and he pays 20/. in satisfaction of a debt upon 

simple contract, apd aflawards a bond creditor of 20f. brings 

such an ae^n as this, upon a suggestion (3), that the executor 

has wasted the goods of the testator in payment of the 20/. 

upon simple contract, and recovers thereon and has execution; 

now has the executor paid all his assets, yet another \^ho has 

a debt of 20/. on simple contract, may also j^ecover 20/. 

more, which is left in the hands of the executor, because the 

creditor by bond recovered only the 20/. which was before 

paid to the first creditor by simple contract; hnd by such C 218 j 

means the executor would be doubly charged without any 

reasonable cause, and yet he cannot* in any way help himself. 

And be further said, that although it may be object^, that 
if the defendant has assets in his hands, yet, if he has paid 
mon^ in satisfaction of a debt of an inferior nature to the 
valuJIbf such assets, it is a dexmstavit, although he always re¬ 
tained the assets in his hands: this he denied ; and said, that' 
if the executor pay debts of an inferior pature to the value of 
the assets, yet it will not change the property of the assets, 
but they remain, as a^ipst a creditor of a debt of a superior 
degree, in the same plight as they were before, .and may be 
seized in execution in specie at such creditor’s suit ^s the goods 
of the testator, notwithstanding such payment of a debt of an 
inferior degree. And he pointed out many inconveniences 
which would arise, if this action should be maintained, namely, 
executors would always be held to special bail: this action 
would survive against the executors or administrators of the 
defendants, and then it would be very doubtful, whether it 
should be construed a debt upon a judgment, or'a debt upon 
a deoastavit, which is a mere naked matter of fact,; and so 
doubtful in vohat degree it shoyld be paid by the executor or 
administrator, namely, whether as a debt upon a judgment, 
or a debt on simple contract founded upon the devastavit. (4) 

(3) But no action will lie against an (4) It has been since held to be 
executor upon a bond of his testator* onl im the nature of a debt by simple 
suggesting a devfutaviV, see post, p. 219. con^et. 2 VAX). Bath%trst'i case, 
note (i8); and therefore the inconveni- See post, 219. note (8). 
ence now pointed out caiihot possibly * 
happen. 
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WHBATfcEY And he cited the Ix^k 11 H. 4. S6. a. * as an express 
^ V. Lane. ^ judgment in point, tbid this action lies not, and therefore he 
« Brirff pray^id judgment for t^c defendant. 

237. Bro. Leoinz for the plamtiff argued, that although^ this action 

Faux.’ Latine, was founded upon a tort, yet it well lies; for an action of. 

20. Adminis- jjgg comtoon law against an executor of his own 

trators, 17. - , . i i. i . - , . . 

wrong, and yet the wrong is the very foundation o^his action. 
t45Eda^3. ^Jid in Micli. 45 Edw. 3. pi. l.f an action of debt lay at 
Dcttc, 40 . common law against a gaoler, for suffering one to escape out 

Fte*De^ of execution, which is merely a tort; and therefore he said, 

1.10. (5) ’ . the action piay well lie, notwithstanding this exception: but 
whether such action will survive or mot, was not now the 
question; for it does not follow that it will survive against his 
executors or'administrators, because it is maintainable against 
him; for he said an action of debt is maintainable against a 
gaoler for the escape of one in execution, andv.yet does not 
lie against liis executors or administrators: see for this, 
GUfoird”*”" 322. Cro. Car. 539. t, 41 Ass. pi. 15.§ And as to 

§ Bro. Escape, the objection of the want of an averment that the defendant 
28. Bro. Ex- not any more assets, lie said, that if the defend^ had 

ccutors,’I'vi., 1 . 

Executions, 86. more assets, yet the plaintitt has an election to bring this 
Parliament, 80. action upon the deoastavit against him, or to proceed against 
him for tlie other assets at his pleasure. But he said, that in 
this case the negative, that the defendant hath not any more 
.f 219 ] assets, need not be averred, because it shall not be intended ; 

hilt if the truth were so, the defendant himself might have 
pleaded it, and so drawn the matter into question if he would. 
But he has now waived such advantage by his demurrer: and 
as to the inconvenience which has been objected, that exe¬ 
cutors in all cases should be held to bail, he said it was reason¬ 
able it should be so: but it was in the discretion of the court 
whether they should be held to bail or not. (6) And the court 
is to be presumed to be indifferent, and to administer justice 

(5) This authority^oes not seem to (6) If the ^\evVSreturns a deoastavit, 

prove this position ; and in 2 Inst. 382. the executor in an action of debt may 
Dy. 322. hi it is said, that no action of be held to bail by a judge’s order with- 
debt lay against a gaoler at common out any affidavit. But if the action be 
law for an escape, but only an action brought on the judgment upon a sug- 
upott the case; and that the acttl^ of 'gestion only of a devastavit, an affidavit 
debt was given by the statures of is necessary to hold the executor to bail 
Westmi^ter 2d. 13 Ed. 1. c. 11. and as in ordinary cases. Carth. 264. Du- 
1 Rich.^. c. 12. See ante, 37. 38. pratt v. Testard. 

Jonexh^. Pope. 
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impartially; and therdfore ^ere is no greater mischief in this Wheatlky 
than in all other cases. " And as to the pleading he said»,^,at , Lamb. ^ 
the defendant may plead the general bsue, ntl debet (7)>4U^ 
give all matters in evidence for. his discharge, as he may do 
on a trial of a devfistavit upon a scire facias^ and so no mis¬ 
chief is done to him: and he cited judgments upon the point,,. 

Mich, 1655.|^oll. 711. in C. B. Cory v. Thinne *, where such • And affirmed 
an action as this was brought, and the plaintiff recovered by Lev. 

judgment: and 15 Car. 2. Roll. 546. in K.B. HarweU 147. a Sid. 

V. Ellis, the same case^nd judgment, f He also cited a roll ^ 

in Mich. 12 H. 8. Roll. 40. to the same effect; and the book ^ 

/. -rx /. 1 t Bro. Dctte, 

of 11 H. 6. fol. 7, 8. 16« 35, 36. was cited on both sides, its. 

But the court upon the two former cases of Cory and Thinne, 
and Harwell v. Mlis, which Ttm/sden justice said •he remem¬ 
bered, delivered their opinion for the plaintiff, that the action 
was well brought, and gave judgm^t accordingly for the 
plaintiff. 

Note: It was argued twice, and much debated, and 1 be¬ 
lieve is now settled: but the conveniences or inconveniences 
which i^y follow are not yet known. (8) 


(7) So 2 Ld. llaym. 1502. Warren 

v. Consett; or he may give the whole in 
evidence on not guilty. 1 Rep. 

462. Coppin y. Carter i see nextjiote. 

(8) Anciently, if the sherift' returned 
nuUa bona, and also a devastavit to a 
Jieri facias de bonis testatoris sued out on 
a judgment obtained against an executor, 
it was sometimes the practice to sue out 
a capias ad satisfaciendum against the 
executor. 2 H.6. 12. Bro. Executors, 8. 
Dy. 210. a. in margin. Or a fieri facias 
de bonis propriis. Doc. Plac. 169. Bro. 
Exec. 18.; and an entry was made on the 
roll, of the sherij9‘’a return, and of the 
fieri facias thereon to levy the debt and 
costs de bonis propriis. Hast. Ent.323. b. 
326. a. pi. 6. And in the case of Read 
v. Bingham, C. B. Mich. 8 Ann. Vin. 
Abr. Executors, 397. pi. 17. a MS. 
case, it is said to have been decided by 
tlte coiirt, that the plaintiff may still 
sue out a fieri fagias de bonis propriis 
upon the return of a devastavit by the 


sheriff to a writ of fieri facias de bonis 
testatoris, without any previous inquisi¬ 
tion finding a devastavit and a scire 
facias. However, the better and more 
frequent method, undoubtedly was, to 
sue out a* scire facias, and obtain an 
award of execution, before the issuing of 
the fierifacias de bonis propriis. Hetl. 
110. Thompson y. Thompson, Dy.210.a. 
But the most usual practice upon the 
sheriff’s return of nulla bona to a fieri 
facias dc bonis testatons, was to sue out a 
special writ of fieri facias de bonis testa- 
toris with a clause therein “ et si tibi con- 
“ stare poterit,” that the executor had 
wasted the goods, then to levy de bonis 
propriis. 9 H. 6.9. Bro. Executors, 11. 
Hetl. 110. And this continued to be 
the practice of the King’s Bench until 
Hhe tiE|^ of Charles the First; but in 
the CiMmon Pleas, a practice had pre¬ 
vailed in early times, upon a suggestion 
in the special writ of fieri facias of a 
devastavit by the executor, to direct the 
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riieriff to inquire by a jury, whether the 
executor had wasted the goods; and 
if the juiy found he had/ then a 
scire facias was sued out against him) 
and unless he made a gdod defence 
thereto, execution was awarded/ie bonis 
propriis- The practice of the two 
courts thus differing, a ji^dg/nent given 
in the Common Pleas against an execu* 
tor on a scire facias awarded upon the 
return of a devastavit found by the 
inquisition according to the practice of 
that court, was reversed in the King’s 
Bench in Pettifer’s case, 5 Rep. 32.; 
and the principal reason assigned was, 
because no action would lie against the 
sheriff if the return found by the inqui¬ 
sition was false; whereas according to 
the practice of the King’s Bench, an 
action would lie against him for a false 
return. The same point however came 
again before the court of King’s Bench 
in the-sytse oiMounson v. Bourn, here¬ 
after cited, in error from the Common 
Fleas; and though case*was 

cited and relied upon, yet the judgment 
was affirmed, and the court recommend- 
.ed the practice of the Common Pleas to 
be adopted in the King’s Bench in fu¬ 
ture. Sir W. Jones, 417. Cro. Car. 
51S. 5^. Mounsonv. Bourn. It aflcr- 
wards became the practice of both 
courts, for tlie sake of expedition, to 
incorporate the ferifacias, inquiry, and 
scire facias into o^e writ, thence called a 
scire fieri inquiry ; a name compounded- 
of the first words of the two writs of 
scire facias, fierifacias, and that of in¬ 
quiry, of which it ettnsists. This writ 
recites the fieri facias de bonis iestatovis 
sued out on the judgment against the 
executor, the return of nulla fion^by 
the sheriff; and then suggesting that the 
executor had sold and conva|bd the' 
goods of the testator to the valueof the 
debt and damages recovered, commands 
the sheriff to levy tlie said debt and da¬ 
mages of tlic goods of the testator in the 


hands of the executor if they could be 
levied thereo)^, but if it should appear to 
him by the inquisition -pf a jury that the 
eXecutof had wasted the goods of the 
testator, th^n the sheriff is to worn the 
executor* to appeal, &c.. If the judg¬ 
ment had been either by or against the 
testator or intestate, oi#oth, the writ 
of fieri facias recites that fact, and also 
that the court had adjudged (upon a 
writ of scire ^facias tO revive the judg¬ 
ment) that the e^lcutor or administra¬ 
tor should have execution for the debt, 
&c.: see tfie form of this writ, post, 
sOS. Merchant v. Driver^ Clift’s En¬ 
tries, 659—671. Lilly’s Entries, 664— 
666. 2 Rich. Pract. K. B. 523.; and 
this practice is still frequently adopted. 
But the most usual mode of proceeding 
is by action of debt on the judgment 
suggesting a devastavit, because in the 
proceeding by scire fieri in^ry the 
plaintiff is not entitled to costs, unless 
the executor appears and pleads to the 
scirefacias. For the statute of 8 and 9 
W.3. c. 11. s. 3., which gives costs to 
plaintiffs in suits upon scire facias, limits 
them “to those cases only where the 
plaintiff obtains judgment, or award of 
execution upon a plea pleaded, or de¬ 
murrer joined thereon. The action of 
debt on the judgment suggesting a de¬ 
vastavit was substituted in lieu of the 
proceeding by scire fierifnquiry. 2 Ld. 
Rayiii. 974. Bervaick v. Andrews. It is 
said, that the first case in which it was 
decided that such an action would lie is 
the above-mentioned one of Cory v. 
Thinne. Lord Hale, who was counsel for 
the plaintiff in that case, is reported to 
have said, that he succeeded for his client 
beyond his expectation. 1 Lutw. 674. 
Baron v. Berkely. 2 Ld. Raym. 973. 
It may perhaps be true, that Cory 
V. Thinne was the first case in which 
that point received a direct 'and im- 
medkte decision; but it appears by 
the above-mentioned case in the Year 
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Book 11 H. 6| 7. that svi^ an action 
had bmi brought at that «ar]j period; 
and though indeed the question was not 
decided, for the case went off upon a" 
collateral point, yet the batter opinion 
was, that the action^,was maidiainable; 
see 1 Lev. 256. The foundation, of t^iis 
action is the ^^gment obtained against 
the executor. AJudgment against an 
executor or administrator, whether by 
default or upon debivrer4 1 Salk. .310. 
Rock V. Leighton^ B. W admitted 3 Term 
dlep. 686* Erving v. Petersj or upon a 
verdict on any plea pleaded by the exe* 
cutor, except plene administravit, or ad¬ 
mitting assets to such a sum, a riens ul- 
trOf &c. 1 Atk. 292. Ramsden v. Jack- 
soHy 3 Term Rep. 685. is conclusive 
upon him, that he has assets to satisfy 
such judgment. Indeed, if the execu¬ 
tor or administrator plead either a ge¬ 
neral oF'^pecial phne administravity it ts 
now held that he is only liable to the 
amount of the assets proved to be in his 
bands; though the case was formerly 
taken to be, that if any assets, however 
small, were proved to be unadniiinistered, 
the plaintiff was entitled to recover his 
whole demand from the executor; Har¬ 
rison V. BeccleSy cited in 3 Term Ilep 
688. See post, Hancocke v. Prondy 
336n. (1). So that now a judgment 
against an executor on a verdict upon 
plene adminisiravity is only an admission 
of assets to the extent of the assets 
proved to be in his hands. If, there¬ 
fore, upon a fieri facias de bonis testatoris 
on a Judgment obtained against an exe¬ 
cutor by either of the ways above-men¬ 
tioned, either no goods can be found 
which were the testator’s, or not suffi¬ 
cient to satisfy the demand; or, which is 
the same thing, if the executor will not 
expose them to the execution, that is 
evidence of a devastavit; and therefore 
it is ver^ reasonable that the executor 
should become personally liable and 
chargeable de bonis pronrns, ^Saund. 

Voi.. 1. W 


408. Blachnor v. Mercer. 3 Term Rep. 
692. 4 Term Rep. 637. Farr v. New¬ 
sman. And the mode ot proceeding is 
immaterial, ^ecause the executor is en¬ 
titled to the same defence in debt upon 
'the judgment suggesting a devastavity 
as in the proceeding by a.sc{refieri in¬ 
quiry. Thefttdgmentn^vasitheexecutor 
being thus jhe foundation o^the action^ 
it follows, that no action of debt sug¬ 
gesting a ievastavit by^the executor 
lies against him upon a judgment ob¬ 
tained against ois testatory because that 
is no confession of assets by the execu¬ 
tor, and therefore in such cases it is ne¬ 
cessary to sue out a ^vrit of scire facias 
against the executor, to make him a 
fiarty to the judgment; Crosby v. Gcer- 
ingy cited in 2 Ld. Raym. 972. Ber- 
loick V. Andrews; to which writ the 
cxccqtor may plead a want of assets, 
or other plea, which shews that the 
plaintiff ought not to have* execution 
agaipst him upon the judgments. Co. 
EnttGl?. 2 Saund. 220. Noel v. Nel¬ 
son. 1 Ld. Raym. 3. 1 Salk. 296. 

Richards v. Newton. Cro. Eliz. 575. 
Ordwey v. Godfrey. 793* Littleton v.* 
Hibhins. 8^7. GiSson v. Brook. 3 Lev. 
273. Knight v. Cole. All. 47. Petchet 
V. PVoolston. Went. 138. And still less 
will such action lie against an executor 
upon a bond of his testator, suggesting 
a devastavit in the executor; 2 Lev. 
209.* Eut V. PVithens. 1 Vent. 315.321. 
S. C. 2 Lev..l45. Horsey v. Daniel, 
S. P. But if a man obtains judgment 
against an execufor, and dies, his exe¬ 
cutor may, without tirst suing out a 
scire faciasy bring an action of debt, 
upon the judgment against the executor 
suggesting a devastavit; for the action 
js bro^ht against the same person 
again^lpvhom the judgment was had, 
and by that judgment assets were ad¬ 
mitted. 2 Ld. .Raym. 971. Berwick v. 
Andrews. 3. C. 6 Mod. 12.5. 1 Salk. 
314. This action may be brought 
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upon the judgment, upon a bare sug. found by the inquisition, and takes issue 
gestion of a devastavit, witiiout any upon it; see%e form, post, 306. Lib. 
writ oifieri facias first taken out upon Flac. 289. pi. 21. 290. pi. 26. Clifi, 
the judgment, as was done in this case 659. pl.1.663. Lilly, 666, ^7. 2 Saund. 
of Wheaily v. Lane, 1 Sid. 397. But 402. Blackmor v, Mercer. But in an 
the usual course is, first to sue out a action ofi debt, the whole may be given 
fieri facias upon the judgment, and, in evidence on nil debet j see supra, 
upon tbesheri^s return ofne^a^ona, to 219. 2 Ld. Kaym. Warren v. 

bring the action and state the judg- Consettj 6t on not guilty. 1 Term Rep. 
ment, the writ and return in the declar* 462. Coppin v. Carier. 2. The exe- 
ation, and on the^ trial, the record of cutor cannot in either case plead plene 
the judgment, the fieri facias, and the administravit. or||| |iy other plea of the 
return, will be sufficieht evidence to same nature, which puts his defence 
prove the case; Challoner v. Challoner, upon voant of assets. For such plea 
cited in 1 Wils. 259. Shelton v. Havo- would be contrary to what is admitted 
ling. 3 Term Rep. 685. Erving v. Pe^ by the judgment. And if the truth 
ters. If the sheriff cannot find any were that he had no assets, he should 
assets, he may, if he pleases, return u have set it up as a defence to the ori< 
devastavit, as well as nulla bona, to the ginal action, and having neglected to 
writ of fierifacias de bonistestatoris, for do so, he shall not be permitted to say 
the fieri inquiry is only for his security, so afterwards. For it is a general rule, 
1 Salk. 310. 1 Ld. Ilaym. 590. Hock that if a party do not avail himself of 
V. iMptan,, Com. Rep. 87. S. C. And the opportunity of pleading matter in 
he seems to run no great risk by so bar to the original action, he cannot 
doing; for the judgment, and no a'ssets afterwards plead it, either in another 
to be found, will be sufficient evidence action founded on it, or in a scirefacias, 
of a devastavit, in an action against him 1 Salk. 3'iO. Rock v. Leighton. 1 Atk. 
•for a false return. Rock v. Leighton, 292. *Ramsden v. Jackson. 2 Str. 732. 
cited in 3 Term lie[f. 692. and 1 Salk. Earle v. Hinton. 1 Wils. 258. Skelton 
310. S. C. V. Ilaivling. 3 Term Rep. 689. And 

There are certain rules equally appli- if he has pleaded plene administravit to 
cable to the proceeding by scire fieri the original action, and the judgment 
inquiry, and to that by action of debt was had upon a verdict, finding that he 
on a devastavit. 1. The return of a had assets, he is of course equally con- 
deoastavit is not conclusive, and there* eluded from saying that he had no assets. 

the executor may traverse the de- 3 Term llep. 693. And for the same 
vasiavit, whether it be found by the in- reason he cannot give in evidence the 
quisition, or returned by the sheriff, want of assets, on the trial of the devas- 
Cro. Eliz. 859. Gibson v. Brook. S. C. tavit, either in the scire fieri inquiry, or 
cited in 3 Term llep. 687. Sir W. in the action on the ; 1 Salk. 

Jones, 418. Motmson v. Bourne. As, 310.; nor upon a writ of inquiry after 
if the sheriff should return that there judgment by default in the original ac- 
were no goods, the plaintiff m^ prove tion. 6 Mod. 308. Treil v. Edvoardsf 
that there were, and that he^hewed see also Wharton v. Richardson, 2 Str. 
them to the sheriff. The form of the 1075. and citgd in 1 Wils. 258. 3. No 
traverse is indeed different. In the proceeding can be had either by action 
scire fieri inquiry the executor precisely of debt on a devastavit, or by a scire 
and expressly denies the devastavif fieri inquiry against the husband of an 
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executrix, if she dies after judgment 
had against her and heF husband de 
bonis testaforis. But if a general judg¬ 
ment be had against husband and wife 
executrix, either upon the scire Jieri 
inqtfiry, or in the action of debt, and 
afterwards the wife dies, the husband 
shall be cb^ed. Cro. Car. 519. 
Mounson v. Bourn. 1 Lutw. 670. 
Baron v. Berldey. [c] 

No executor was an^swcrable for a de¬ 
vastavit by his tcstffljjp upon the princi¬ 
ple above mentioned ^ Leon. 2'H. 
Sir Brian Tucke’s case. 1 Vent. 292. 
Anon. But b^ the statute 30 Car. 2. 
c. 7. explained and made perpetual by 
4>&5 W. & M. c. 2L s. 12. the execu¬ 
tors or administrators of any executor 
or administrator, whether rightful or of 
his own wrong, who shall waste or con¬ 
vert to his own use the estate of his 
testator or intestate, shall be liable and 
chargeable in the same manner as their 
testator or intestate would have been 
if they had been living. So that since 
these statutes, if a judgn^ent be had 
against an executor, who afterwards 
dies, an action may now be breiught 
against his executor or administrator 
upon the judgment, suggesting a devas¬ 
tavit by the first executor; and the 
judgment is as conclusive upon the re¬ 
presentative of the executor, that he 
(the executor) had assets to satisfy 
the judgment obtained against him as 
it is upon the executor himself. 
Therefore if an action of debt, sug¬ 
gesting a devastavit by the first execu¬ 
tor in his life-time, be brought against 
his executor or administrator, he can¬ 
not plead that the first executor fully 
administered the goods of the first testa¬ 
tor, or any other plea, purporting that 

[e] And it should sepm that the 
husband «haU be charged, if the wife 
does not die till after a Jieri facias de 


he (that is, the first executor) had no 
assets to satisfy the judgment, any more 
than the executor himself could have 
done. 1 Wils. 258. Skelton v. Haioting. 
For %vhatever act of the executor 
would have made him -personally liable 
and chargeable with the payment of 
the demand-^efe bonis propriiSt will now, 
by virtue of thesb stsitutes, make his 
personal estate liable in the hand's of 
his executor or administrator. The 
case of Skelton v. Ilawling is upon 
the whole tolerably well reported by 
Mr. Serjeant Wilson, though some part 
of it is not xery intelligible. His re¬ 
port is this: Skelfon brought debt 

“ upon a bond against Elizabeth Maddox, 
* as administratrix^ who suffered judg- 
ment to go against her by default; 
“ she makes her will, and the defendant 
“ Jla'^ling executor thereof, and dies; 
“ and this action upon the judgment is 
“ brought against //flui/w/gcuggcsting 
“ a devastavit. Haxvling pleads that 
** he* has fully administered the goods 
“ and effects Elizabeth Maddox; and 
“ to prove a devastavit, the judgment 
“ by default was given ii\ evidence at 
“ the trial, and whether vs judgment by 
“ dfault, against the defendant’s tes- 
“ tatrix,who was an administratrix, is an 
“ evidence of a devastavit, was reserved 
, “ for the opinion of the court. The 
“ court gave judgment, that if an exe- 
“ cukor or administrator suffer judgV 
“ ment to go by default or confession,\ 
“ and an action be brought against fii 
“ on that jiidgm(?nt, suggesting a de- 
“ vastavit, he cannot plead plane admi- 
“ nistravit; for by the confession of the 
“ judgment, or letting it go by default, 
he has admitted .assets to the amount 
“ of the demand; .and it is the same, 

boni^ testatoris, and return of nulla 
bona thereon. 

[y] Viz. th.at it is a personal tort in 
the testator, ivhicli dies with the person. 

Z 2 


219 1 Wheatly versus Lane. 


“ if the action on the judgment be 
** against the executor or administrator 
of an executor or administrator.” 
That part of the judgment which re¬ 
lates to an action against the executor 
or administrator himself is clear and in¬ 
telligible. But my difficulty was to 
discover upon what principle it was 
held, that the executor or administrator 
of such executor or administrator could 
not plead plene adniinistravit. It is true 
that the executor could not plead that 
the administratrix had fully administered 
the effects of her intestate, for the same 
reason that the administratrix herself 
could not. But the executor had in 
truth fully administered the effects of his 
testator, (the administratrix,) it seemed 
hard to say that he could not avail him¬ 
self of it. Tlicrefore, to remove all 
difficulty, and as this case is considered 
as a leading one, I searched the roll. 
It is 23 Geo. 2. K. B. Roll. 238. 
I think by comparing the printed report 
with the roll, the case will appear plain 
enough. The case was this; “ Debt 
“ in the delinel against Francis Havoling, 

“ executor, Stc. of Elizabeth Maddocks 
" deceased, who was'administratrix, &c. 
“ of George Maddocks, her late husband 
“ deceased, upon a judgment recovered 
“ by the plaintiff against the said Eli- 
“ zabeth Maddocks administratrix as 

% 

** aforesaid, which judgment remained 
** unsatisfied, and that the plaintiff had 
“not received any satisfaction; that 
“ divers goods and chat|e1s of the said 
** George had come Co the hands of the 
“ said Elizabeth to be administered, 
“ xjohich said goods the said Elizabeth-had 
“ toasted, &c. Pleas, 1. A^on detinet and 
“ issue thereon. 2. That he the said 
“ Erancis llatoling had fully adminis- 
“ tered the goods and elFccis of the 
' “ said Elizabeth Maddocks. Replica- 
“ tion, that the defendant had goods 
“ and chattels of the said Elizabeth 
• “ Maddocks, sufficient to satisfy, &c. 


“ and issue. , Verdict for the plaintiff 
“ on both plfeas.** Hence it appears 
that the defendant did plead plene ad- 
ministravit, and the question was re¬ 
specting the administration of the assets 
of Elizabeth Maddocks. In the inves¬ 
tigation of which, it was held, that the 
defendant could not, S% more than 
his testatrix could have done, allege 
that she had not assets of her intestate 
to satisfy the judgment obtained against 
her, because she Iftd admitted the con¬ 
trary by suffering judgment to go by 
delimit. And therefore if she left no 
assets of her intestate to satisfy that 
judgment, it was evidence of a devasta¬ 
vit by her; for which an action would 
lie against the defendant by virtue of 
the statutes 30 Car. 2. c. 7. and 
4 & 5 W. & M. c. 24. That as the 
devastavit was only a simple contract 
debt, he was at liberty to shew that he 
had fully administered-her effects; but 
as in the present case he failed to prove 
it, therefore there must be a verdict 
against him .on that issue. In this view 
of the caite, it seems plain and intclli- 
gibler See Hope v. Bague, 3 East, .5. 

By what has been said it appears 
that there are these distinctions between 
an action against the executor himself 
upon a judgment suggesting a devasta¬ 
vit by him, and one against the execu¬ 
tor of such executor suggesting a de¬ 
vastavit by the former executor. 1. In 
the former case the action is in the debet 
and detinet, and the judgment is de 
bonis propriis t but in the other the 
action is in the detinet only, and the 
judgment is de bonis testatoris. 2. The 
former action can only be brought 
upon a judgment previously obtained 
against the executor de bonis testatoris, 
or where he is made a party to ft judg¬ 
ment againsti^a testator by scire facias; 
but in the other an action may be 
brought in every case where the exe¬ 
cutor in his life-time was in any way 



HU. !20 & ‘21 Car. II. Ucgte. -10/ 

guilty of any act which amounts in law the testator was olive. 7 Term 
to a devastavit, such as exhausting tlie 20. Bragner v. Langmead. See Willes’s 
assets by payment of debts of an infe- Hep. 427. Fann v. Atkinson. [A] So i 
rior degree before tliose of a superior, the testator gave a warrant of attorney 
and the like. And lastly, in the former to confess judgment and died within a 
case the executor cannot plead plem year after, so that judgment can be 
administravit, but in the latter case entered up without leave of the court, 
such plea is p^per. [|g] it may .be entered up after his death, 

In some cases a creditor may take and will relate to the 6rst day of the 
the testator’s goods in execution in term when he was living, and an exe- 
the hands of the executor. For if cution may be levied on his goods in 
there be a judgmedj^against the testa- the hands ot his executor. 2 Ld. Rayni. 
tor at the time of his death, the creditor 766. v. Woodward. S. C. 7 Mod. 
may take his goods in execution in the 2. 93. 1 Salk. 87. 3 Will. 397. 

hands of the executor, if the judgnient Robinson v. Tonge, and v. hat I 

was recovered within a year before his of Winchelsea, note (E). 6 Term Rep. 
death. 2 Ld. Raym. 850. Odes v. 369. Heapy v. Parris. For the judg- 
Woodword. So if the testator died in «ient and execution will bind the goods 
terra time, or the subsequent vacation, from the day of the signing of the 
hfore Judgment was signed, it may be judgment, and the teste ot the writ o 
signed after, and execution taken out the execution, against the party himself, 
against his goods in the hands of Ids and iill otlier persons, but purchasers, 
executor tested the first day of the notwithstanding the statute of frauds, 
term, for they relate to and are con- 29 Car. 2. c. 3. whicii statute has been 
sidered as a judgment and execution of construed to extend only to protect 
the first day of the term, aj; which time purchasers. Ibid. [/] But in all the 

[g] In any action brought agaij^st the Boucher v. Wiseman, and other cases., 
executor of an executor, it is not sitf- But Jn 1 Lev. 174. Baytif v. Banning, 
ficient for the defendant to plead tliat wlicre the defendant became bankrupt 
he has fully administered all the goods after the teste of the fieri facias, but 
ofthe original testator which have come before it wa.s actually sued out, the 
to his hands ; he must also plead, court seemed to think that the goods 
either that the first executor fully ad- were not liable to be taken, on account 
ministered, or that he the defendant has of t^icir being vested in the assignees of 
no assets of the first executor out of the bankrupt,^ by relation to the act of 
which he can satisfy any devastavit bankruptcy under the 13 Eliz. c. 7. s. 2. 

committed by the first executor. And by the stat.,29 Car. 2. c. 3. s. 16. 
10 East, 315. Wells \. Fydell. , it is enacted, “ that no writ of/m 
[A] 1 Bos.& Pull.57L Waghorne v. facias, or other writ of execution shall 
Langmead. S. P. bind the property of the goods of the 

[*] At common law the defendant’s party, against whom, &c. but from the 
goods were bound from the teste of the time that such writ shall be delivered 
feri0icias, and might be taken in exe- 'to the sheriff, &c. to be executed ; and 
cution by the sheriff, in the hands even for the better manifestation of the said 
of a person who had bond fde pur- time the sheriff, &c. shall on the receipt 
chased them since the teste of the writ, of such writ (without fee) indorse on 

Cro. Eliz. 174. Anon. Ibid. 410 . the back thereof, the day of the month 
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cases above mentioned, care must be 6 Terra Rep. 369. Heapy v. Parris; 
taken that the writ of execution be and that it is' not taken out b^ore the 
tested on a day previous to the testa* judgment is actually signed. Parsons 
tor’s death, for if it be tested on a sub- v. Gellf 7 Term Rep. 21. note (c). 
sequent day, it will be an irregularity: 


and year whereon he received the 
same.” The meaning of the expression 
that the property of the goods il bound 
is, not that the property in them is 
altered, for such alteration does not, 
nor ever did, take place until actual 
sale of the goods under/ the writ: but 
that the defendant, from the’fil^e that 
they are bound, cannot, dispose of 
them, unless id market oVert, so as to 
prevent their being taken in execution. 
4 liast, 539. Payne v. Drevoe. This, 
time, since the above statute, is the 
delivery of the writ to the sheriff. 
Therefore, where two writs fieri facias 
against the same defendant at the suit 
of different persons are delivered to the 
sheriff, he pught to execute that first 
which was first delivered. 1 T. 11. V29. 
Hutchinson v. Johnson. And although 
lie should in fiict fei/e the goods under 
the second writ, and not under the first, 
yet the plaintiff In the first writ must 
be first satisfied. Ibid. But i^ the 
sheriff sell under the second writ, the 
purchaser is protected, and the plaintiff 
under the first writ must take his remedy 
against the sheriff. 1 Ld. Ray in. 252. 
Smallcomb v. Buclehtfrham. I Salk. 320. 
S. C. 4 East, .523. Payne v. Tirewe. 
If the second writ be delivered to the 
sheriff after he has ,seiz?cl the goods 
under the first, the* goods are bound 
by the second subject to the first, evgn 
without a warrant, and although the 
first writ be afterwards set aside. 
7Taunt.56. Jones s, Atherton. 2 Marsh, 
375. S. C. 3 B. & A. 95. Saunders v: 
Bridges. The king is not named in the 
stat. 29 Car. 2. c. 3. s. 16., therefore his 
extent binds the goods from the teste. 
And if the extent be tested before or 


on the day of the delivery to the sheriff 
of %writ of fierifacias, t^ extent shall 
have the preference, although it be not 
delivered to the sheriff until after the 
fieri facias, provided it be delivered 
before the goods are actually sold under 
the fieri facias, and not otherwise, for 
by the sale the property is altered. 
1 Brqd. & Bing. 370. Svidin v. Mor~ 
land. If a fieri facias be delivered to 
the sheriff, and afterwards and before 
any sale under the fieri facias, an ex¬ 
tent at the suit of the king tested sub~ 
sequently to the delivery of the fieri 
facias, be delivered to the sheriff, whe¬ 
ther the extent shall have the prefer¬ 
ence, or not, seems to be very doubtful. 
The court of common pleas in 2 Black. 
1251. Uppom V. Sumner; and the 
court of kind’s* bench in 4 T. R, 402. 
Rorke v. JJayrell, hold that the extent 
shall not be preferred. Bvtt the court 
of exchequer i"’ i6 East, 278. in not. 
Rex V. Wells and Allnutt; 6 Price, 114- 
Rex v. Sloper, holds that the extent 
shall be preferred. The point was raised 
in 16 East, 260. Thurston v. Mills, and 
it was there argued at great length, 
but the case ^went off on another 
ground. See West on Extents, 99. et 
seg. The chief ground of lord Ken¬ 
yons opinion in 4 T. R. 402., viz. that 
the property in the goods is altered by 
the delivery of the fieri facias to the 
sheriff is now abandoned; and if the 
extent has precedence it must be, as it 
should seem, under the provisions of 
33 H. 8. c. 39. s. 74., which gi#B the 
king’s suit precedence: so always 

that the king’s said suit be taken and 
commenced, ur process awarded for the 
said debt at the suit of our said sovc- 
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reign lord-the king, bis heirs or succes¬ 
sors, before judgment given for tlie said 
other persoR or persons.” 1 East, 338. 
Butler V. Butler. Ibid. 341. Attorney- 
General V. Aldersey. Independently 
of that statute, it appears that the ex¬ 
tent must prevail; because, the property 
in the goods^remalning in the de^^or, 
the king’s writ and the subjects’ are in 
force at the sane time, and the king’s 
prerogative must prevail: quando jus 
dominiregis etsubditi insimul concurrwit, 
jus regispreejerri debet.' 9. Co. 129. b. 
Quick’s case. The c^se bf goods dis¬ 
trained for rent, which may be taken 


under an c.\tcnt. Parker, 121. Ilex v. 
Cotton, seems to stand upon much the 
same ground ; for since the 2 W. & M. 
6C8S. .1. c. 5. s. 2. the goods are not a 
mere pledge, but majr be sold after the 
five days: it is however clear, that the 
33 H. 8. does not apply to such a case. 
Rex v.^otton has been recognized and 
confii^ed by the exchequer in Rex Vp 
H. 2 & 3 Geo. 4., in which 
the court held that goods pawned might 
be taken under an extent, because the 
pawnee has no orc^icrty or interest in 
them. * 
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Stennel versus Hogg. * 

Ilil. 20 & 21 Car. II. Reg. Rol. 257. 

j/nefa,! it remembered, that heretofore, to wit, in,the 

term of St, Michael last past, before our lord the 
king at Westminster, ‘came William Stennel by Thomas Stormy 
his attorney, and brought here into the court of our said lord 
the king then there his certain bill against John Hogg in the 
custody of tlie marshal, &c, of a plea of trespass; and there 
are pledges of prosecution, to wit, John Doe and Richard Roe i 
which said bill follows in these words, to wit: Bucks, to wit, 
William Stennel complains of John Hogg being in the custody 
of the marshal of the marshalsea of our lord tlie king before 
the king himself, for that lie on the 10th day of December, in 
the 18th year of the reign of our lord Charles the Second, 
now king of Rngland, &c. with force and arms, &c. drove 
and chased the cattle of him the said William, to wit, 60 sheep 
of the sjyjd William, at Braighton Parsloe, in the said county, 
found; so that by such drivinlr and chasing, the said catde 
were very much the worse; and other wrongs to him did, 
against the peace of our said lord the now king, &c. to the 
damage of him the said William of 4>0/.; and therefore he 
biyngs suit, &c. • 

* *And now at this day, to wit, on Saturday next after the 
octave of ^t, Hilaiy in this same term, until which day the 
said Jofm Hogg had leave to imparl to the said bill and then 


Imparlance. 
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to answer, before our lord the king at We&tmimier comes 
as well the said WiUiam Stennel by his soid attorney, as the 
said John Hogg by John Marsh his attorney: and the said 
John Hogg defends the force and injury when, &c. and as 
to the coming with force and arms, or whatever else that is 
against the peace of our said lord the now king, he the said 
John says that he is riot thereof guilty, and of this he puts 
himself upon the country; and the said WiUiam thereof like¬ 
wise, &c. And as to the residue of the said trespass above 
supposed to be done, he the said John says tliat the said WiUiam 
ought not to have or maintain his said action thereof against 
him, because he says that the place (1) in which the laid tres¬ 
pass is supposed to be done, was and is a certain piece of 
land, with the appurtenances * called ChurchleySf • \y\ng in 
BraigMoti Parsloc aforesaid; which said piece of land called 
Churchieys, at the said time in which th§ said trespass is above 
supposed to be done, and before, was the proper soil and*free- 
hold of one John Theade; and because the said cattle, at the 
said time when, &c. were, in and upon the said land called 
Churchlejifs, eating up the grass then^owing*in the same, and 
doing damage there, he the said John Hogg, as the servant of 
the said John Theade, and by his command| at the time when, 
&c. gently drove and chased the said cattle eating up the said 
grass then there growing,* and so then doing damage there, as 
he lawfully might; which is the^same residue of the said tres¬ 
pass in the said declaration above specified, whereof tlys said 
WiUiam Stennel now complains above against him; and this 
he is ready to verify: wherefore he prays judgment if the said 
WiUiam Stennel ought to have or maintain his said action 
thereof against him, &c. 

And the said WiUiam says that he, by any thing by the said 
John above in pleading alleged, ought not* to be barred from 
having his said action against the said John, because he says 


Stennel 
V. Hogg. 

V- 


Aclia non. 


because locus iii 
quo calk'd C. 


was the freehold 
of J.T. 


The defendant 
justifies as the 
servant of the 
said J.T. 
chasing the said 
cattle damage 
feasant there. 


Replication. 


(1) This does not seem to be cor¬ 
rectly pleaded. There is no pfacc 
alleged in the declaration, where the 
sheep were taken, for Braighton Parsloe 
is only laid for a venue; neither does it 
seem necessary to say, that the place 
was the freehold of J. T.i for this is 
not a local action like trespass clausum 
fregil, but a transitory action for chas¬ 
ing tlic plaintiff’s cattle, in which action 


possession is a sufficient justification. 
2 Salk. 643. Anon. The more proper 
mode of pleading seems to be, that 
** J. S. was lawfully possessed of and in 
** a certain close called C. lying in B.P. 
** aforesaid, and then justifyingthechas- 
ing of the cattle as the servant of 
J. S. damagefeasant in the said close 
f* as in the above plea. 
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in fee of a 
mcssuiigc and 
two rods of 
land. 

and prescribes 
for a qualified 
right of 
common. 
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that long before the said time when, &e. he the said William 
was seised of and in one messuage and two rods of land in 
Stewkley, in the said county in his demesne as of fee [a]; and 
the said William, and all tliose whose estate he the said Wil¬ 
liam has of and in the said messuage and two rods of land, 
with the appurtenances, from time whereof the memory of 
man is not to the contrary, have had, and been accustomed to 
have, for themselves, their farmers and tenants of the said 
tenements with the appurtenances, common of pasture in a 
certain field called Clackhill, containing by estimation 100 
acres of land, meadow and pasture, be it more or less, in 
'Braightmi Parsloe aforesaid, whereof the said piece of land, 
called Churchleys, above specified in the said bar of the said 
John, is, and at the said time when, &c. and also irom dme 
whereof the memory of man is not to the contrary, was parcel, 
in every part of the said field called Clackhill, except in one 
acre thereof, of •which he the said William is, and at the said 
time when, Sg. was seised in his demesne as of fee, other tlian 
the said piece of land called Churchleys, in manner and form 
following, that is' to say; in a certain place in the said field, 
called Upper Clackclose, for twelve great cattle, to wit, Worses 
and mares, bulls, cows, and heifers, and for 60 sheep levant 
and couchart in and upon the said messuage and two rods of 
land with the appurtenances, in every year, in and upon 
the first day of August, and frqm the said first day of August 
'Until the feast of the Annunciation of ike Blessed Virgin Mary 
then next following, as belonging and appertaining to the 
said tenements with the appurtenances; and in the residue of 
the said field called Clackhill, except one acre as aforesaid, of 
which residue the said piece of land called Churchleys, is, and 
at the said time when, &c. and also from time whereof the 
memory of man is not to the contrary, was parcel, in manner 
and form 'following, that is to say; for twelve great cattle, 
to wit, ^horses and mares, bulls, cows, and sheep levant and 
couckant in and upon the' said messuage, and two rods of 
land with the appurtenances, every two years successively, 
when the said field should be sown with any kind of grain, 


(a) Some of the modern precedents, virtually includes an occupation until 
afier stating the defendant’s seisin, al- the contrary be shown. 4 M. & S. 392. 
lege that he was in the occupation of Bullard v. Harrison. Sec also Stott v. 
the land, but this is clearly unnecessary, Stott, 16 East, 343. 
for the allegation of a seisin in fee 
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in a certain part of the said field, being pasture, called tlie Stennbl 
Sword-ground, which used to be depastured by the cattle of v- Hogg. 
the inhabitants of Braightmi Parsloe aforesaid, in the same 
years, from the feast of the Annunciation of the Blessed Virgin 
Mary next preceding, until the first day of August next fol¬ 
lowing, in and upon the said first day of August, and from 
the said first day of August until the 2Sth day of March then 
next fbllowirig; and for the said 1 2 great cattle and 60 sheep 
levant and couchant in and upon the said messuage and two 
rods of land, with the appurtenances, from and after the 
reaping, cutting and carrying away of the respective grass 
and corn in the said years, until the 25th day of March then 
next following, in and through the said whole residue of the 
said field, and in every third yfear when the said field, called 
Clackhill, lies fresh and fallow for the said 12 great cattle and 
60 sheep for the whole year, to wit, uppn the feast of the An- 
nwmation of' the Blessed Virgin Mary, and from the said feast 
until the feast of the Annunciation of' the Blessed Virgin 
Mary next following, in and through the said whole residue 
of the said field called Clackhill, eoccept in that part of the 
arabl#land which should be sown with any grain on or before 
the said feast of the Annunciation of the Blessed Virgin Mary^ 
and in that part so sown, from the said feast of the Annun¬ 
ciation of the Blessed Vifgin Mary, until the time of the said 
sowing, ns to the said tenements with the appurtenances 
belonging and appertaining. And the said William further* Clackiiill uas 
says, that the said field called Clackhill, on the 1st day of 
Api il, in the said 18th year of the reign of our said lord the 
now king, was sown with wheat, and afterwards, and before 
the said time when, &c. the crop of wheat and the grass in 
that year lately growing and sown, to wit, on the first day of [ 223 ] 
November, in the said 18th year, were reaped, cut, bound, 
and carried away- from tlience; and that he the sai*d William, 
after the reaping, cutting, and carrying away of the said crop 
of wheat and grass in that year growing and sown in and upon 
the said field, at the said time when. See. put the said 60 
sheep of him the said William into the said piece of land 
called Churchleys, to depasture the grass there then growing, piaiiitifl' put 
using bis said common in form aforesaid as he well might; 
and this he is ready to verify: wherefore, since the said John land called c. 
hath above acknowledged the said trespass, and the driving and 
chasing of the said sheep of tlie said William, he the said Wil- 
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Ham prays judgment, and his damages, on occasion of the 
said trespass, to be adjudged to him, &c. 

And the said John Hoggt as before, says, that the said piece 
of land with the appurtenances, called Chmxhleysy in which 
&c. is, and at the said time when, &c. was the proper soil and 
freehold of the said John ; and because the cattle at the said 
time when, &c. were upon the said land called Churchleys^ 
in which, See. eating up the said grass there then growing, 
and doing damage diere, he the said John Hogg, as seiwant of 
the said John Thcade, and by his command, at the said time 
when. See. gently drove and chased the said cattle eating up 
the said ^ass there growing, and doing damage there, as he 
well might, in manner and form as he the said John Hogg has 
above thereof in pleading alleged; ’without this, that the said 
William Stennel and all those whose estate he the said William 
now has, of and in the said messuage and two rods of land 
with Ihe appurtenances, from time whereof the memory of 
man is not to the contrary, have had, and been accustomed 
to have, for themselves, their farmers and tenants of the said 
tenements with the appurtenacces, common of pasture in the 
said field called Clackhill, whereof, &c. in every part ’iHf the 
said field called Clackhill, except in one acre thereof, of which 
the said William is, and at the said time when, &c. was seised 
in his demesne as of fee, other thali the said piece of land 
called Churchleys, in manner and form following; that is to 
'say, in a certain part of tlie said field called Upper Clackclose, 
for 12 great cattle, to wit, horses and mares, bulls, cows, and 
heifers, and for 60 sheep, levant and couchant in and uj)on 
the said messuage and two rods of land witli the appurte¬ 
nances, every year, in and upon the first day of August, and 
from the said first day oi August until the feast of the Ammn- 
elation of the Blessed Virgin Mary then next following, as to 
the said tenements with the appurtenances belonging and ap¬ 
pertaining: and in the residue of the said field, except one acre 
us aforesaid, of which residue the said piece of land called 
Chiarchleys is, and at the said time when, &c. and also IVoiii 
time whereof the memory of man is not to the contrary, was 
parcel, in manner and form following, that is to say, for 12 
great cattle, to wit, houses and mares, bulls, cows, and sheep, 
levant and couchant in and upon the said messuage and two 
rods of land with the appurtenances, every two years succes¬ 
sively, when the said fielil should be sown with any kind of 
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grain, in a certain parcel thereof being pasture, called Sword- 
groundf which used to be depastured by the cattle of the inha¬ 
bitants of Braighton Parshe aforesaid, in the same years, 
from the feast of the d^munciaiion of the Blessed Virgin Maty 
next preceding, until the first day of August next following, 
in and upon the said first day of August, and from the said 
first day of August until the 25th day of March then next fol¬ 
lowing, and for the said 12 great cattle and 60 sheep, levant 
and couchant in and upon the said messuage and two rods of 
land with the appurtenances, from and after the reapings cut¬ 
ting, and carrying away of the respective grass and corn in the 
said years, until the 25tl} day of March tlieii next following 
in and through the said whole residue of the said field; and in 
every third year when the said ^eld called ClackhiU lies fresh 
and fallow, for the said 12 great cattle and 60 sheep for the 
whole year, tu wit, on the feast of (he Annunciation of the 
Blessed Virgin Mary, and from the said feast until the feast of 
the Annunciation of the Blessed Virgin Mary next following, 
in and through the said whole residue of the said field called 
ClackhiU, except in that part of tlie arable land which should 
be sflivn with any grain on or before the said feast of the An¬ 
nunciation of the Blessed Virgin Mary, ^nd in that part so 
sown from the said feast of the Annunciation of the Blessed 
Virgin Mary until the said sowing, as to the said tenements 
with the appurtenances liclonging and appertaining, in man¬ 
ner and form as the said WiUiam Stennel hath above Jthereuf 
in replying alleged; and this he is ready tu verify : wherefore, 
as before, he prays judgment, and that the said William Stennel 
may be barred from having his said action thereof against 
him, 8tc. 

And the said WiUiam Stennel, as before, says, that he the Surrejoinder 
said WiUiam, and all those whose estate lie the said WiUiam ®'* 

now has, of and in the said messuage and two rdds of land 
with the appurtenances, from time whereof the memory of 
man is not to the contrary, have had, and been accustomed to 
have, for themselves, tlieir farmers and tenants of the said 
tenements with the, appurtenances, common of pasture in the 
said field called ClackhiU, whereofj &c. in every part of the 
said field called ClackhiU, except in o^je acre thereof of which 
he the said WiUiam is, and at the said time when, &c. was 
seised in his demesne as of fee, other than the said piece of 
land called Churchleys, in manner and form following; that 
is to say, in a certain part of the said field called IJpyer Clack- 


C 225 J 



223 


Stennel versus Hogg. 

Stennel close^ for 12 great cattle, to wit, horses and mares, bulls, cows, 

p. Hogg. ^ heifers, and for 60 sheep, levant and couchant in and 
’ upon the said messuage and two rods of land with the appur¬ 
tenances, every year, in and upon the first day of August, and 
from the said first day of Augtist until the feast of the Annun-^ 
nation of the Blessed Virgin Many then next following, as to 
the said tenements widi the appurtenances belonging and ap¬ 
pertaining ; and in the residue of the said field called ClacJchiU, 
except one acre as aforesaid, of which residue the said piece of 
land •called Churchleys is, and at the said time when, &c. and 
also from time whereof the memory of .man is not to the con¬ 
trary, was parcel, in manner and form following, that is to 
say, for 12 great cattle, to wit, horses and mares, bulls, cows, 
and sheep, devant and couchant in and upon the said messuage 
and two rods of land with the appurtenances, evei’y two years 
successively, when the said field should be sown with any kind 
of grain, in a certain parcel thereof, being pasture, called 
Sword-ground, which used to be depastured by the cattle of 
the inhabitants of Braighton Par sloe aforesaid in the same 
years from the feast of {he*^Anminciation of the Blessed Virgin 
Mari/ next preceding, until the first day of August fdllow- 
ing, in and upon the, said first day of August, and from the said 
first day of August until the 25th day of March then next fol¬ 
lowing; and for the said 12 great cattle and 60 sheep, levant 
and couchant in and upon the said messuage, and two rods of 
land with the appurtenances, from and after the reaping, 
cutting, and carrying away of the respective grass and corn in 
the said years, until the 25th day of March then next follow¬ 
ing, in and through the said residue of the said field, and in 
every third year when the said field called ClachliiU lies fresh 
and fallow for the said 12 great cattle and 60 sheep for the 
whole year, to wit, on the feast of the Annunciation of the 
Blessed Virgin Mary, and from the said feasts until the feast of 
the Annunciation of the Blessed Virgin Mary next following, 
in aiM through all the said residue of the said field called 
Clackhill, except in that part of the arable land which should 
be sown with any grain on or before the said feast of the An¬ 
nunciation of tht Blessed Virgin Mary, and in that part so 
sown from the said feast of the Annunciation <f the Blessed 
Virgin Mary until the siid sowing, as to the said tenements, 
with the appurtenances belonging and appertaining, in man¬ 
ner and foi-m as he the said William has above thereof in re¬ 
plying alleged. And this he prays may be inquired of by the 
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country. And the said John Hogg thereof likewise, &c. Stemms 
Therefore let a jury thereof come before our lord the king at ^ Hoop. 
Westminster, on Monday next after fifteen days of St. Hilary; 
and who neither, &c. to recognise, &c. because as Well, &c. 
the same day is given to the said parties there. See. 
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RESPASS. — The plaintiff declares that the defendant, Wliere a pre- 
on the 10th of Decembet', in the 18th year of the reign o^commolfls 


of the now king, at Braighton Parsloe, in the county of Bucks, 
drove and chased sixty sheep of the plaintiff, whereby they 
were very much hurt, and other wrongs, &c. The defendant 
justified the chasing in a place called Churchleys, in Braighton 
Parsloe aforesaid, which was the freehold of one John Thecd. 
The plaintiff replied, and made title to common, and said 


plciided and put 
in issue, and 
there is a ver¬ 
dict in favour 
of tlic right, 
tlic want of 
averring that 
tliu plaintiff’s 
cattle were in 


that he himself was seised of a messuage and two rods of of 

.,-11 • o »» • • 1 which 

land with the appurtenances, in Stepikley, in the same county, the common is 

in hia demesne as of fee; and that the said plaintifl^ and ” *** 

all these, &c. have common ot pasture in a certain field called levant and 

Clackhill, containing one hundred acres of meadow and [las- plahiJlrT* 

ture, in Braighton Parsloe aforesaid, whereof the said piece of land, is aided 

land called Churchleys is, *and^ from time whereof. Sec. was jeofaik?'* * 

parcel, in every part of the said field called Clackhill, (^xcept • 


in one acre of the same, whereof the plaintiff was seised in 
fee,) other than in the said piece of land called Churchleys, in 
manner and form following: that is to say, in a place called 
Uj)per Clackclose, for twelve great cattle, to wit, horses, mares, 
bulls, cows, and heifers, and for sixty sheep levant and couch- 
ant upon the lands of the plaintiffj in every year, on tlie first 
day of Augyst, and from thence to Lady-day then next follow¬ 
ing, as to the said lands with the appurtenances belonging 
and appertaining; and in the residue of the said field called 
Clackhill, (except the said one acre,) of which residue die said 
piece of land called Churchleys is, and from time whereof, &c. 
was parcel, in manner and form following ; that is to say, for 
twelve great catde, to wit, horses, mares, bulls, cows, and 
sheep, levant and couchant upon the tenements, for two years 
together successively, when the said field should be sown with 
any kind of grain, in a certain parcel thereof^ being pasture, 
called the Svoord-ground, (which was used to be depastured by 
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the cattle of the inhabitants of Braighton'Parsloe aforesaid, id 
the same years, from the feast of the Annunciation of the 
Blessed Virgin Mary next preceding, until the first day of 
August next following,) in and upon the said first day of 
August, and from thence until Lady-day following, and for tlie 
said twelve great cattle and sixty sheep levant and couchant 
upon the tenements, from and after the cutting and carrying 
away of the respective grass and com in the said years, until 
the 25th day of March then next following, in and through¬ 
out the whole residue of the said field, and in every third year 
when the said field called ClacIchiU lies fresh and fallow, for 
twelve great cattle and sixty sheep throughout the whole year, 
to wit, on the feast of the Annunciation of the Blessed Virgin 
Mary, and from the said feast until Lady-day next follow¬ 
ing, in and throughout the whole residue of the said field 
called ClackhiU, except in that part of the arable land which 
should be sown with any grain at or before the said feast of the 
Annunciation of the Blessed Virgin Mary, and in that part so 
sown from the said feast of the Annunciation of the Blessed 
Virgin Maty, until tlie said time of sowing, as to the tene¬ 
ments of the plaintiff belonging and appertaining. And the 
plaintiff further averred, that the said field called ClackhiU, on 
the 1st of Ajrril, in the ISUi year of the reign of the now 
king, was sown with wheat; and that afterwards, to wit, on 
the 1st day of November, in the same year, the corn was cut 
and airried away: wherefore the plaintiff afterwards, to wit, 
at the said time, when, &c. put in the sixty sheep into the said 
piece of land called Churchleys, to eat the grass there growing, 
using his said common in form aforesaid; and this, &c.: and 
wherefore, &c. The defendant rejoined and traversed the 
prescription, upon which issue was joined, and a verdict found 
for the plaintiff. And now this term it was moved in arrest 
of judgment, and divers exceptions were taken. 1. The 
plaintiff‘prescribes for common for great cattle, to wit, for 
sheep, whereas sheep are no<^ great cattle, and so the prescrip¬ 
tion not good. * 2. It is not shewn whether the place where, 

&c. be sward-ground or arable, as it ought; for the plaintiff 
has made the same prescription for common in the sward- 
ground, namely, for great cattle; and another in the arable, 
namely, for the twelve great cattle and sixty sheep. 3. It is 
not aven'ed that the cattle of Braighton Parsloe depastured the 
place where, &c. if it was the sward-ground; for the plmntiff 
l>y his prescription has not entitled himself to common in all 

16 
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llie sward-ground, but in that part only which was depastured 
by the cattle of JJraig/itoti Parsloe, which ought to be averred; t 
and for want whereof the replication was bad, and the plaintift 
cannot have judgment. 4. It is not averretl that tlie sixty sheep, 
which were put into the place in which, &c. were levant and 
couchant upon the plaintiff’s tenements, and if they were not, 
then it was lawful for the defendant to distrain them damage 
feasant; sed non allocantur. 

For os to the first exception, it is not material now whether 
sheep are great cattle, because tlie plaintiff justifies his jititting 
in the sheep upon another prescription, namely, a prescription 
of common for sixty sheep. But Kchjnge C. J. said that sheep 
were great cattle, in respect of conies. And as to all the 
other exceptions, the court said, that aj^ter verdief it shall not 
be intended but that the plaintiff’s sheep were in that part of 
Churchlcijs in which the plaintiff hasjL’ommon; for otherwise 
the defendant might have taken advantage thereof by dennirrer 
or rejoinder; but w’hcn ho rejoins and traverses the prescrip¬ 
tion which is found against him, the want of an averment and 
all other faults are aided by the statutes of jeofails; and so is C 228 ] 
France v. Trlnger's case, Cro. Jac. 44. (1) Wherefore, ^ 

(1) So Cro. Eliz. 4.58. Corbyson v. meJied after a verdict by the stafufes of 
Pearson. 1 Lev. 19G. C’W/e v. M/7- jeofails, and not against objections 
hr. 1 Vent. 34. 1 Vent. 16.5. which are cured by a verdict at coinmou 

Hoskins V. Ilobbins. S. C. 2 Sauncl. 328. law. 1 Str. 78. Vandepul,\. Lord. S.C: 
Gilb. II.C.B. 3d edit, IH, 142.; and 2 Vin. Abr. 399.* MSS. 2 Str. 9.33. 
vid. ante, p. 28. note (4). Unyes v. IVarren. 2 Burr. 899. Col/ins 

The statute 4 Ann. c. 16. s. 2. enacts, v. Gibbs. It becomc.s necessary tliere- 
“ that all the statutes of jeofails shall fore, in order to ascertain the natuie 
“ be extended to judgments by default of the defects, vt'hich arc aided aftci .i 
“ in any court of record, and no such judgment by default since the statute ol 
“ judgment shall be reversed for or Anirc, to distinguish with accuracy bc- 
“ by reason of any imperfection, omis- tween such impcrlections as arc cured 
“ sion, defect, matter, or thing what- by a verdict by the common law, and 
“ soever, which would have been aided those which are nftw remedied after vei- 
and cured by any of the said statutes diet by the several statutes of jeofails. 
“ of jeofails, in case a verdict of twelve — With respect to the former case it Js 
“ men had been given in the said action to be observed, that where there is 
“ or suit.” In the construction of this any defect, imperfection, or omission in 
statute it has been adjudged, that it ^ny pleading, whellier in substance on 
extends to protect judgments bydefault, 'form [A], which w'ould have been a fa- 
against such objections only as are re- tal objection upon demuiier ; yet if the 

Higginsv.HighfeM. and the declaration did not state any 
That was an action for mesne profits: time, when the defendant entered, but 
VoL. I, A a 
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Stewnel after this case had been twice moved, judgment was given 
Hooo. fQ,. iiie plaintiff. — Note: It seems to be an intricate pre¬ 
scription. 


issue joined t>c such as necessarily rc- 
(|uired on tiic trial proof of the facts 
so defectively or imperfectly stated or 
omitted, and without wliicli it is not 
to be presumed that either the judge 
would direct the jury to give, or the 
jury would have given the verdict, such 
defect, imperfection, or, omission, is 
cured by the verdict by the common 
law ; or, in the phrase often used upon 
the occasion, such defect i^ not any jeo¬ 
fail after verdict. See Cro. Car. 497. 
Hall V. Mai'shall. Sir T. Raym. 487. 
Hitchins v. Stevens. Carth. 304. Alston 
V. Buscovfrli. Ibid. 389. Blacknll v. 
Eale. 1 Mod. 292. Wootton v. Hole. 

1 Lev. 308. Manninffjon v. Guillims. 
S. C. 1 Vent. lOf). 1 Sid. 423. Gost- 
Uoiclci case.* 1 Salk. 365. Crouthcr v. 
Oldfcild. Com. Rep. 116. May v. King. 

6 Mod. 302. Scrimsftatv v.' Westley. 

2 Ld. Raym. 1060. S. C. Holt’s Rep. 

.067. 3 Wils. 27.5. Roc v. llersey. 

7 Brown. P. C. 555. Jtann v. Hughes. 
Dougl. 679. Rushton v. As 2 nnall. 1 Term 
Rep. 141. M'S. Spiers V, Parker. Ibid. 
.545. Johnstone v. Sutton. 3 Terra Rep. 
2.5. Nerot v. Wallace. Ibid. 147. Clark 


only that he kept the plaintiff ejected for 
a long space of time. After judgment by 
default, the court held that this omission 
was cured by the statute 4 Ann. c. 16., 
and seemed to consider that all defects 
of form only were cured by that s^ta- 
tute. The case of Blackall v. Heal, 
Com. Rep. 12. Carth. 389. S. C., was 
cited in argument, where the same omis¬ 
sion was held to be cured after verdict,- 
but whether under the statutes of jeo¬ 
fails, or at common law, does not ap¬ 
pear, though the language of the court 
in giving judgment seems to loan to the 


v. King. 4 Term Rep. 472. Bishop v. 
Jlayxoard. 7 Term Rep. .518.523. Mac- 
murdo v. Smith. Cas. temp. Hardw. 116. 
Wicker v. Norris. 10 East, Botodell v. 
Parsons, [c] As whore in debt for 
rent, by a bargainee of a reversion, the 
declaration omitted to allege the at¬ 
tornment of tile tenant, which before 
the statute 4 Anne, c. 16. s. 9. was a 
necessary ceremony to complete the 
title of the bargainee, and upon nil 
dehet pleaded there was a verdict for 
the plaintiff, such omission was cured 
by the verdict by the common law; 
2 Show. 233, 234. Hitchins v. Stevens ; 
but is a fatal objection after a judg¬ 
ment by default, since the statute of 
4 Anne, c. 15. s. 2. 1 Str. 78. Vaxidqmt 
V. Lord. S. C. 2 Vin. Abr. 399. [rfj 
And this construction seems agreeable 
to tlie spirit as well as the letter of that 
statute; fgr ft is clear that,.unless the 
tenanl^had in fact attorned, the plaintiff 
was not entitled to recover. It is not 
alleged in the dcclariition that the 
tenant had attorned; it is at least as 
probable that he had not attorned as 
that he had; and it does not appear 

latter. The case in 13 East, 407. is, 
however, decisive upon this point. 

[c] 2 Bos. & Pu'l. 265. Ward v. 
Harris. 

[rf] It should be observed, that the 
learned Serjeant is here speaking of a 
convcyanceof a reversion made previous 
to the statute of Anne, and pleaded after 
that statute, the 2d section of which ex¬ 
tends the statutes of jeofails to judg¬ 
ments by defaults, and the 9th and 10th 
sections of which abolish the necessity 
of attornment. 
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which is the fact; upon what ground 
then can the court presume any ettorn- 
ment ? The judgment by defaull affords 
none, for that only admits such facts as 
are alleged. Therefore, if such de¬ 
fects should be held to be aided after a 
judgment by default, it might frequently 
happen that the court would give judg¬ 
ment for the plaintiff, where he is not 
entitled to recover. But where a ver¬ 
dict has established the grant, that is a 
sure ground whence the court can 
presume attornment, becaqsc without 
proof of it, the plaintiff could not have 
made out his title as bargainee of* the 
reversion. So where a grant of a rever¬ 
sion, a rent-charge, an advowson, or 
any other horcditanjcnt, which lies in 
^ranl, and can only be conveyed by 
deed, be pleaded, but is not alleged to 
have been bj/ deed; or if a feoffment 
be pleaded without livery [c] ; so thaf 
the grantee or ftfoffee does not shew iq 
himself a perfect title; yet, if the grant 
or feoffment be put in issue, and found 
by the jury, the verdict ^iircs such 
imperfection by the comnfon law. 
Uutt. 54. lAghtfooi v. lirightman. 
1 Term llcp. 145. Spieres v. Parker. 
But such defect is a fatal objection after 
a judgment by default, for the reason 
above given. Also where a promise 
depends upon the performance of some¬ 
thing to be first done b}^ him to wdiom 
the promise is made, and in an action 
upon such promise the declaration docs 
not aver performance by the plaintiff, 
or that he was ready to perform, and 
there is a verdict for the plaintiff; such 

[e] But it seems that livery need not 
be pleaded in any case, for it is a ne¬ 
cessary circumstance implied by law; 
Co. Litt. 303. b. Plowd. 149. Throck- 
merton v. Tracey} which was on de¬ 
murrer to a plea in bar. 

See also 1 Brod. & Bing. 224. 
Dolby V. Hv'st. 9 East, 473. j4mey v. 


omission is cured by the verdict by the 
common law, but is a fatal objection 
after a judgment by default, for the ob¬ 
jection holds exactly the same as if it 
had been upon demurrer. 2 Burr. 899. 
Collins v. Gibbs. So in an action for a 
malicious prosecution, it is necessary to 
allege in the declaration that the pro¬ 
secution is ul an end. 2 llich. 3. 9. 
Hob. 267. Walerer v. Freeman. 10 Mod. 
209, 210. Parker vl Lan^hy. 2 Vin. 
Abr. 35. MSS. Blackgrave v. Oden. 
Doug. 215. Filter v. Drisloiv. 2*Terin 
Jlep. 225. 3Ior^an v. Hughes. The 
want of this averment is cured after 
verdict. Post. 228. Skinner v. Gunlon, 

1 Sul. 15. JFinc v. Ware. But is fatal 
dpon demurrer, ou after a judgment 
by default: for the original prosecution 
may either be determined, or it may 
still bq regularly going on ; and how 
can the court say which of the two is 
the fact? But where there Is a verdict 
for the plaintiff, it is a necessary in¬ 
ference that it was proved on the trial 
that the original prosecution was at an 
end. [,/] 

But where there wasany.dcfcct,omis- * 
sioii, or imperfection, though in form 
only, in some cullaiernl parts of the 
pleading, that were not in issue between 
the parties, so that there was no room to 
presume that the defect or omission was 
supplied by proof, a verdict did not cure 
them *by the common law. As in tlic 
above-cited case from Croke’s Reports, 
where the replication did not aver that 
the cattle were levant and cnuchant upon 
the plaintiff’s land, a verdict in favour 

Long. 5 B. & A. 634. Pippel v.Hearn ; 
in which case it was held, that a count 
fiV maliciously indicting the plaintiff for 
l^erjury without setting out the indict¬ 
ment, is good after verdict; but this, it 
should seem, is by the statutes of jeo¬ 
fails. 
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of the prescription did not cure this misjoining of the issue, discontinuaitce, 
defect; for tlic only point in issue was &c. which are helped after verdict by 
the prescriptive right of common, and statute 32 H. 8. c. 30.: nor the Avant of 
therefore the fact of the cattle being an original or judicial writ: nor the in- 


levnnt and couchant upon the plain¬ 
tiff’s land, or not, was not at all neces¬ 
sary to be proved before the jury. But 
as it was an extremely hard case, that 
after a cause had been tried upon the 
merits, judgment should either be stayed 
or reversed for defects in form in such 
collateral matters: such defects were 
helped after verdict by the statutes of 
jeofails, and .arc now after a judgment 
by default, by virtue of ^the statute of 
queen Anne. See Gilb. IT. C. B. third 
edition, 137.139. 141, 142. So where 
an administrator brings debt on a bond, 
and docs not allege in the declaration 
bi/ tvhotn administration xms granted, 
and defendant pleads mo» est factum, 
and there is a verdict for the plaintiff, 
the verdict docs not cure this defect 
b)' the common law, because it wsis not 
necessary to be proved on this issue, the 
title of the administrator not beiiu; in 
question. But this defect is remedied 
alter verdict by the statute of jeofails 
(If)& 17 Car.2. c.8.), and therefore 
after a judgment by default since the 
statute of Anne. 1 Salk. 37. Gidleyv. 
Williams. S. C. 1 Ld. llaymond, G34. 
4 Mod. 133. Mason v. Hanson. Upon 
the same princi|)le a verdict did not at 
the common latv cure other defects in 
form, such as the want qf giving colour, 

[ff] And by stat. 5 Geo. 1. c. 13. 
any defect, wlictfier in form or sub¬ 
stance in an original writ or bill, is oured 
after verdict. 

[//] It must be observed, that two 
of the instances above mentioned, xiiz. 
the want and the imperfection of an 
original Avrit, arc expressly excepted 
in the statute of Anne ; the Avords of 
which arc, “ so as there be an original 
writ or bill and Avarrants of attorney 


sufficient return of the sheriff, which arc 
reraedietl after verdict, by the statute 
18 Eliz. c. 14.: nor a variance between 
the original writ and declaration, which 
was aided after verdict by the statute 
21 Jac. 1. c. 13.: nor did a verdict cure 
an immaterial traverse, the omission of 
a prqfert, of pi ei armis, of contra pa- 
cem, of hoc paratus est verificare, of 
prout patet per recordum ; all Avhich de¬ 
fect?, together with many others, arc 
helped after verdict by the statute 16 & 
17 Car. 2. c. 8. [g]; and the benefit of 
these statutes is extended to judgments 
by default by the statute of Anne. [Aj 
But still, if the plaintiff cither states a 
defective title, or totally omits to state 
any title or cause of action, a verdict 
Avill not cure such defect, cither by 
the common laAV, or by the statutes 
of jeofails; for the plaintiff* need not 
proA'e more^than what is expressly stated 
in the declaration, or is necessarily im¬ 
plied from those facts which arc stated. 
Doug. 658. Rushton v. Aspinall. CoAvp. 
825. 2 Salk. 662. Btixendin v. Sharp. 
1 Salk.365. Croutherv.Olrifeild. 3Burr. 
1728. Weston v. Mason. Per Yates J. 
3 Wils. 275. 1 Term Hep. 141— 

146. Spieres v. Parker. 4 Term Rep. 
472. Bishop V. Ilaytoard. Gilb. II. C. B. 
141, 142. [e] Notwithstanding it 

duly filed according to the law as is noAv 
us^d.” See post. 318 a; and 2 Saund. 
101 r. 

[t] So where in an action on the case 
for an injury to the plaintiff’s reversion 
in a yard, the declaration stated injuries 
in terms AA'hich most aptly applied to 
the possession only, and there was no 
allegation that the plaintiff had been 
injured in his reversionary estate in the 
premises, the court, after verdict for 
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is, ns we have seen, so material to 
distinguish between defects helped 
after verdict by the common law, and 
by the statutes of jeofails, in order to 
apply them to cases of judgments by 
default, yet we very often find that 
there is no sort of distinction made be¬ 
tween the two ciuscs by many of our 
reporters and writers upon the subject. 
In The King v. Bishop of Landnjf \ 2 Str. 
loot)., which was a quarc impedit^ the 
declaration alleged a seisin in the 
crown of the advowson, but no pre¬ 
sentation. The seisin was traversed, 
and a verdict thereon for the erbwn. 
The question was, whether the want 
of alleging a presentation was cured 
by the verdict. The court was of opi¬ 
nion it was; but lord Ilardwicle is 
made to say, that it was so cured Inj 
virtue of the 16 Sf 17 Car. 2. ca. 8. 
But, with great submission, it should 


the plaintiil', held that the omission was 
not cured, and judgment was arrested. 
1 M. & S. 234. Jackson v. i^e^ked. So 
ill debt on 2 & 3 Ed. 6. c. 1. foy not 
setting out tithes, an omission to state 
that the tithes had been payable within 
forty years next before the act, was 
held fatal after verdict for the plaintiff. 


seem that the report is inaccurate 
because, from the whole of lord Ilard- 
wickes argument, it is plain that the 
ground upon which the court gave their 
opinion was, that a presentaiion must of 
necessity have been proved upon the trial, 
otherwise the Jury could not have found 
a seisin in the croivn ; which is the 
principle upon which defects are held 
to be cured by a verdict by the connnoii 
law. And in this light is the case con¬ 
sidered in the jaw of Nisi Prius, 122. 
So Sir tVilliani Blackstonc in his Com¬ 
mentaries states with correctness the 
principle upon which defects arc held 
to be aided by a verdict by the common 
law ; but the two examples wdiich he 
adiluces to illustrate the principle, are 
both of them instances of defects aided 
after verdict by the statutes jaifails. 
]31ack«Conim. 394, 395. 


4B.^ A. 6.55. Butt v. Howard. The 
distinction is one which has been often 
remarked between a defective state¬ 
ment of a title or cause of action, and 
a statement of a defective •title or cause 
of action. 'J'he former is cured by ver¬ 
dict, or by the statutes of jeofails; the 
latter is nut. 


Skinner versus Giiiiton, Lyon, and Leason. Cixbc 31. 

Ilil. 20 & 21 Car. 11. Regis. Uol.-. • 

A CTION for a tort; the pKiintilf declares that the de- s.c. i Voni. 
tendants, on the 3d day of March, in the 20th year of . 

the reign of our lord the now king, at Ijindon, to wit, in the e Kcb. -its. 
parish of St. Mary~le~Bo’w, in the ward of Cheap, by a cmi- ^c^tioifa-»ainst 
spiracy between them there ^first thereof had to aggrieve and im- tiuec, tiiatthuy 
poverish the said plaiiitillj and to cause the said plaintiff to be 
arrested at the suit of the said William Gunton, (one of the do- tuAUam, maii- 
fendants,) and to deter the friends and neighbours of the said tu°rcd uirpiain. 
plaintiff from becoming bail for the said plaintiff^ to the intent 
' A a 3 
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Skuiner versus Gunton, Lyon, and Lesson. 


Skinner v. 
Gunton, 
Lyon, and 
Lea SON. 

'-y-' 

to bail: it lies 
thou;'Ii only 
one Ik* foiiiul 
fTiiilty. 

In siK’li action 
the declaration 
ought to allege 
tliat the Jirst suit 
is terniinateil; 
hut the want of 
such averment 
is cured by the 
verdict. Tiie 
want of venue 
is aided after 
verdict by'stat. 
16 & 17 Car. 1?. 
c. 8. 


that the said plaintiff should be detained in prison for want of 
bail, and so without any just cause to lose and be deprived of 
his liberty, without any just cause levied and affirmed in the 
name of the said William, (namely, the said Gunton, one of 
the tlefendants,) a certain plaint of a plea of trespass upon the 
case, to the damage of the said William of 300/. against him 
the said plaintiff, at the suit of the said William, in the court 
of record holdcn before Sir Dennis Gauden knight, then one 
of the sheriffs of the city of London, in his compter, according 
to the custom from time whereof the memory of man is not 
to the contrary used in the same city, and him the said plaiii- 
tiff) by virtue of the said plaint, caused and procured to be 
arrested and imjirisoned, and to be detained in prison for the 
space of twenty days and nights; whereas in fact the said de¬ 
fendant Gunton, at the time of levying and affirming the said 
plaint, against him the Jiaid plaintiff, had not any just cause of 
action against him the said plaintiff, to the plaintiff’s diimagc 
of 200/. and thereupon he brought this action; to which all 
the defendants pleaded not guilty. And the jury found the 


defendant Gunton guilty, and assessed the damages to 10/. and 
costs; and the other two defendanto were acquitted. And in 
last TIilarij term, iqion the motion i)f Saunders for the defend¬ 
ant, the judgment was stayed until this term. 

And now Saunders in arrest of jlidgmcnt took three excep- 
.tions: 1. That there was no venue laid where the plaint was 
levied,* or the plaintiff taken by virtue thereof. 2. That it 
was not alleged by the plaintiff in his declaration, that the 
[ 229 ] plaint levied in the compter was determined either by non¬ 
suit, or by discontinuance or verdict against the plaintiff 
there; for otherwise the plaintiff hath commenced his action 
too soon. As in an action upon the case, or conspiracy, for 
falsely indicting one of felony, the plaintiff should .shew that 
be was acquitl;pd of the indictment before he can bring his 
action.* ]f. N. B. 114, ll.**. (1) 3. That here is an action 


(1) S. P. 2 Itic. S. V. Jlob. 267. Fisher v. Brisfotu. 2 Term Rep. 22.5. 
terer V. Freeman. 10 Mod. 209, 210. Morgan v. Hughes. Willes Rep. 517. 
Parker v. Langley. 2 Via. Abr. 35. Hunter v. French. 1 Salk. 15. Robins 

MSS. Blackgrave v. Oden. Doug. 205.* v. Robins, fw] 

_ • _ 

So ill tbc analogous action for it is not sufficient to produce a judge’s 
maliciously arresting or holding to order to stay proceedings on payment 
bail, the plaintitf must state and prove of costs, and to prove the costs paid, 
that (he liisturliun is deternrined. And 1 Esp. Ni. Pri. Cas. 80. Kirk v. French'. 
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of cowjyj/Vflrcy which charges the (lefemlants, that coiispira- Skinner v. 

tionem inter eos halntam, they causeil a plaint to be levied, and nj 

the now-plaintifl* to be arrested thereon, and all the defend- Leason. 

ants, except one, (namely, Gunton,) are acquitted, und there- - y — ■ 

fore this action fails; for one defendant cannot consjiire 

alone; as is F. N. B. 115. E.; and although the ])laintift‘ 

might have action upon the case against the three defendants, 

or one defendant only, and if one hud been convicted thereon, 

the plaintilf should have judgment against him, yet here the 

plainlilf has chosen an action of conspiraejy which is fuuiul 

against him, because* the defendant Gunton aloiiq could not 

levy a plaint, and cause* the jilaintid'to be arrested per cunspi- 

ratioucm, as this action supposes. And conspiracy lies lor 

divers other matters than lor lalsc or malicious nulictinenls, 

where the life of a person is put in jeopardy; as lor disceit in 

suing an action against me, and proc^iring another to ^appear 

in my name without my knowleilge, whereby I lose my land. 

F. N. B. 116*. So for falsely and maliciously indicting one of 
trespass; 3 Ass. pi. 13. *; and several (Cases arc put in * 7 **’^“^^*'*'’ 

F. N. B. t, where cons|)iracy lies* for trespasses or disceits. spiraiy,‘js. 
Wherefore he jiraycd that the judgment siiould be arrested. ^ 

Sed non allocantnr. • 

For, as to the first exception, the court said, that if there 
were no venue, yet, after\’er<lict, it is aided by the new sta¬ 
tute of IG & 17 (^ar. 2 . c. 8 ., flic cause being tried in the pro¬ 
per county where the action was laid. But here is*a good 
venue; lor it is saitl that the delcndant, at Ijondon, in the 
parish ffSt. Marij-te-BoiOi in the tmrd of Vheap^ caused the 
[ilaint to be levied before the sheriff’; and all the subsc(]ucnt 


Per Lord Kcnifon C. Jk But it is suffi- place ** in the court of our loni the king, 
cient to produce a rule to discontinue before the king himself,” and the proof 
on payment of costs, and prove the was of a trial at nisi prius, and acquittal 
costs paid. 1 Stark. 4?9. Bristow v. in banc, the vifl-iance was held fatal. 
Heywood. 4- Campb. 213. S. C« So 11 East, 508. Woodford v. Ashley. 
die lord chancellor's order for a su- But an allegation, that the plaintiilj 

persedcas, is not sufficient evidence in by a jury of the county of-, was 

an action for maliciously issuing out a duly and in lawful manner acquitted,” 
commission of bankrupt. 3 Campb. 60. , w’as held sufficient reddendo singula sin- 
Poynton v. Forster. If the mode in* gulis; that is to say, that the plaintilf 
which the priwecution or action was was found not guilty by the jury, and 
determine be stated, it must be proved acquitted by the court. Willes, 517. 
as stated. Therefore, where it was al- Hunter v. French. Sec Sclwyn’s Ni. 
leged that the trial and acquittal took Prl. 1031. 
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Skinner w. 
Guhton, 
Lyon, nnd 
Lkason. 
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matter refers to the said venue (2), and therefore a good venue 
was laid. And as to the second exception, the court ans\Ver- 
ed, that perhaps it might have been material upon a demur¬ 
rer; but now the verdict lias found the defendant guilty, 
namely, that he has levied a plaint, nnd caused the plaintiff 
to be arrested thereon •soithmif cav^e; so that the court cannot 
entertain any doubt, because it appears that the defendant 
had not any cause of action for levying the plaint. And the 
court said, that now it may be intended that the plaint was 
determined; but they did not regard whether it was tleter- 
niincd or not; lor if the defendant would have had advantage 
thercofi he ought to shew it, but he has passed it over by his 
plea of not guilty, and a verdict is found against him. (3) 
And as to the third exception, the court said, it was an action 
on the case, anil therefore the plaintiff shall have judgment 
against the defendant v’hom the verdict is Ibund against, al¬ 
though the two other defendants are acijuitted. And the 
substance of the action was the tmdfie arresting of the plaintiff 
and not the conspiracy. Wherefore the plaintiff had his judg¬ 
ment by I’ulc of the court, except Morton justice, who ivas of 
opinion that it was an action of conspiracy, and that two of 
the defendants being acquitted, the plaintiff could not have 
judgment against the third. — Note: It seems to me that the 
plaintiff ought not to have had judgment in this case, because 
it appears to be a formed action of conspiracy by these w’ords, 
namely, per conqnrationeni inter cos habitam. And the ver¬ 
dict has falsified the declaration; because by the acquittal of 
all the defendants but one, the verdict has in effect found that 
it was not by conspiracy, as the plaintiff has declared. See 
F. N. 13. 116. K. L. that a writ of conspiracy lies against one 
only for indicting another of trespass, or other falsity, al¬ 
though it docs not lie against one only for indicting him of 
felony. But this appears to be understood of an action upon 
the case, xoithottt these words conspirationcm; for one man 
only canndt be said to conspire with himself. (4) 


(2) S.P. 1 Lutw. 487. Popes. St. of conspiracy, properly so called, did 

Leger. Cvo.Sac.^AQ. Taylors.lVehtcd. not lie at the common law in any case, 
Ibid. 362. Moyle v. Ewer. 1 Show, but where the conspiracy was to indict 
180. Clayton v. Contsworih. ' the party either of treason or felony, by 

(3) Sec ante, p. 228. note (1). which his life was in danger, and he 

(4) The judgment of the court had been acquitted of the indictment 
seems to be right, notwithstanding this by verdict; and such writ, it is true, 
observation by the reporter. A writ could only have been brought against 
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two persons at least. F. N. B. 114. D. 
116. K. Garth. 417. SavUle v. Roberts. 
But all the other cases of conspiracy, 
called in the old books torits of con¬ 
spiracy, are in truth nothing else hut 
actions upon the case, and not properly 
writs of conspiracy; though in most, 
if not in all of them, it was usual to 
insert the words per conspirationem in¬ 
ter eos habitam ; and these actions, it was 
always held, might be brought against 
one person only. F. N. B. 114. D. 
116. A. K. Garth. 417. ,They seem 
cither to have been first given by, or 
at least to have been first introduced 
after, the statute of 21st (eomnionly 
called 33d) of Edw. 1., which gives 
the form of the writ in these actions, 

“ ad respondendum, &c. de jdacito con- 
“ spirationis et transgressionis." 11 II.7. 
26. a. In the present case, there 
seems to be no doubt that it is only an 
action upon thccase in the nature of a 
conspiracy. For the damage sustained 
by the plaintiff is the ground of the 
action, and not the conspiracy. Garth. 
416. Bull. Ni. Priijs, 14. 'Rie action 
is stated to be for a tort, and it fk also 
alleged in the memorandum to be in a 
plea of trespass upon the case. And it 
appears from several authorities that 
the words “ per conspirationem inter eos 
“ prehabitam," inserted in the writ or 
declaration, do not convert it into a 
formed action of conspiracy, but it is 
nevertheless an action upon the case; 
and those words dre mere surplusage 
intended as matter of aggravation, and 
therefore not necessary to be proved 
to support the action. Thus, where an 
action in the nature of a conspiracy 
was brought against two for falsely in¬ 
dicting the plaintiff in a foreign county 
contrary to the statute of 8 H. 6. c. 10. 
in order to outlaw him, and the writ 
was conspiraverunt; one of the defend¬ 
ants appeared, and the question was, 
whether the plaintiff could proceed 


II. Ilegis. 

against him alone. It was objected in 
that case, as it was in this, that the 
word conspiraverunt impWed a joint act. 
But it was adjudged by Hussey G. J. 
and Fahfax justice, that the action was 
founded on a tort, and therefore main¬ 
tainable against one only, though the 
word conspiraverunt was in the writ; 
11 H. 7. 25. b. 2G. a. Bro. Con¬ 
spiracy, 38.; which case is cited and 
approved of by Lord Holt, in giving 
the judgment of the court in Savillc v. 
Roberts, I Ld. Raym. 379. So where 
an action of conspiracy was brought 
against two fpr citing the plaintiff into 
the ecclesiastical court, and the declar¬ 
ation was per conspirationem et conjedera- 
fionem inter eos malilioseJ'act,' one was 
acquitted and the other found guilty, 
and judgment was given against him. 

2 Inst. 562. So in an action against 
• ^ 
three persons for indicting the plaintiff' 

of felony, the declaration .silated, that 
the defendants per consjnrutionem inter 
cos Jiabilam, &c. two were acquitted, and 
one found guilty, and judgment against 
him; 1 Rol. Abr. 111. pi. 5. Pnlkv. 
Dunning; see .also the same poiiif 
laid down in 1 Rol. Abr. 112. pi. 9. 
2 Roll. Abr. 708. pi. 52. Cro. Car. 
239. Mills v. Mills. Sir W. .Tones, 91-. 
Smith V. Cranshatv. And it appears 
from several of the old precedents, that 
it was usual formerly in actions upon 
the ease in nature of a conspiracy, to 
insert in thn declaration the words 
“per conspirationem inter eos'' (if the 
action was against two), or “ inter the 
“ defendant ct quendam R." (if the 
action was against one only), “ adtnnc 
“ et ibidem prehabitam." Winch’s En¬ 
tries, 104. Robinson’s Entries, 68. 
Herne’s Pleader, 147. So that it 
• clearly appears from these cases, that 
the judgment of the court was war¬ 
ranted by former authorities; and it has 
also been confirmed by subsequent cases. 
As where in an action upon the case 
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in the nature of a conspiracy against 
four persons, the declaration stated, 
that the defendants “ per conspirationem 
« inter eos habitam” &c. it was said by 
Holt C. J. that this being an action up¬ 
on the case in the nature of a conspiracy, 
all might be acquitted to one, and he 
be found guilty, notwithstanding the 
ivords “ per conspirationem." 6 Mod. 
169. Muriel v. Tracy. So where in an 
action against several, the declaration 
stated that the defendants by eomdfnalzon 
and conspiracy, did procure, &c. the 
defendants were all found not guilty, 
except one, against whom there was a 
verdict. It was moved in arrest of 
judgment, that upon this record it ap¬ 
peared the declaration was false; for a* 
conspiracy cannot be by one, but bC' 


tween two at the least. But it was an^ 
swered and resolved by the court, that 
in a writ of conspiracy it is true, but in 
an action upon the case it is otherwise; 
and though this be like the others, yet 
it is not the same. And this diversity 
has been qflcn allovied in this court. 
2 Show.50. PollardEvans. East, SI. 
Car. 2. See also Sir T. Rayni. 180. 
Price V. Crofts. Bull. Ni. Pri. ll*. And 
the present case has been often cited 
as a leading one in subsequent cases. 
.5 Mod. 223, 22 t. The King v. Thorpe. 
Ibid. 409. Roberts v. Haville. 1 Com. 
Dig. Actions upon flic case for con¬ 
spiracy (Cl.) 1 Hawk. P. C. c. 72. 

s. 8. 1 Wils. 210. Snblcy v. Molt. See 

9 East, 361. Purcell v. Macnamara. [6] 


[6] In a writ of conspiracy it must 
be averred, that the piuintiil' was law¬ 
fully ncqniUcd, so as to be able to plead 
au/er Joits acquit to a second iiujict- 
ment. Solwyn’s Ni. Pri. 1025., "and 
the authorities there referred to. But 
in an action on the case, it is suilicicnt 
if the bill be returned ignoramus; or 
the indictment be cor'am non Jiidicc ; or 
the party he acquitted on a defect in 
the indictment. Ibid ; and particularly 
4 T. 11. 2'1‘7. Wichs V. Fentham. 5 B. 
& A. 634. Pippel V. Hearn. 1 Dowl. 
& liyl. 266. S. C. But even in an 
action on the case, if it be alleged that 
the plaintid' w'as lawfully acquitted, such 
allcgatiun is not proved by proof of an 
entry of nolle proseq)ii^ 1 Salk. 21. 
Goddard v. Smith. 6 Mod. 261. S. C. 

The grounds of an action fur a mali¬ 
cious prosecution are, malice either ex¬ 
pressed or implied; want of probable 
cause; and an injury sustained by the 
plaintilF, cither in his person by impri¬ 
sonment, his reputation by the scandal, 


or in his property by the expencc. If 
the plaintilf cannot prove any such in¬ 
jury, he cann.)t maintain the action.” 
Selwyn’s Ni. Pri. 102()., citing 9 East, 
361. Purcell v. Macnamara. 4 Burr. 
1971. Farmer v. Darling. 5 Taunt. 
187. JJyuc v. Moore. \ Marsh, 12. 
S. C. '* It is sufficient if malice and want 
of probable cause be proved as to some 
of the charges contained in the indict¬ 
ment, though others may be true. 
4 Taunt. 616. Reed v. Taylor. So in 
an action for a malicious arrest, malice 
and want of probable cause must be 
stated and proved. And it is not suffi¬ 
cient to shew merely that the first ac¬ 
tion was not proceeded in ; 4 Taunt. 7. 
Sinclair v. FJdred ; nor that the plain¬ 
tiff was held to hail after payment of the 
“debt, where such holding to bail may 
be otherwise accounted for. I Bos. & 
Pull. 388. Schcibcl v. Fairbairn. 2 Bos. 
& Pull. 129. Gibson v. Chafers. 3 East, 

‘ 314. Page v. Wiple. 5 Price, 1. James 
V. Francis. 
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Case 35. 


Mich. Anno 20 Regis nunc. Rol. 710. 

XomfoM,*) TIE it remembered, that heretofore, to wit, in 
J Easter term, in the lOtli year of the reign of 
our lord Charles the Second, now king of Englaml, &c. before 
our lord the king at TVestminsterj came William Thnrshij 
esquire, and Thomas Hull esquire, assignees of Thcophitns earl 
of Lincoln, by George Hill their attorney, and brought here 
into the court of our siaid lord the king tlien there, their 
certain bill against Anthony Plant gent., otherwise called Ati- 
thony Plant of FoM'higham, in the county of Lincoln, gent, in 
the custody of the marshal, &c. of a plea of covenant broken ; 
and there arc pledges of prosecution, to wit, xlohn Doe and 
Richardlioe; whicli said bill follows in these words, to wit: 
London, to wit, William Thursby esquire, and Tho7nas Hall 
esquire, assignees of Theophilns earl of Lmcohi, complain of 
Anthony Plant gent., otherwise called Anthony Plant of Poxo- 
ingham, in the county of Lincoln, gcn<^., being in the custody of 
the marshal of the luarshalsca of our lonFthe king, before the 
king hiinsell^ of a plea of broach of covenant; lor that whereas 
the said .right honourabh/ Thcophilns earl of Lincoln, on the 
12 th day ,Tnnc, in the H tlfyear of the reign of his presenj; 
majesty, was seised of the manor of Pavoingluon, in the county 
of Lincoln, together with all its righus, members, and appur¬ 
tenances, and of all the messuages, lands, tenements, and he¬ 
reditaments hereafter mentioned to be demised to the said 
Anthony Plant, in his demesne as of freehold, for the term of 
his natural life. And being so thereof seised, he the said earl, 
on the same day and year aforesaid, at London, to. wit, in the 
parish of St. Duiistan in the West, in the ward of Fatringdon 
Without, by a certain indenture made between the said earl, 
by the name of the right honoftrablc Theophiltts carl of Lin¬ 
coln, of the one part, and the said Anthony, by the mime of 
Anthony Plant of F&voingham, in the county of Lincoln, of the 
other part, (which other part, sealed with the seal of him the 
said Anthony, they the said WiUiam'oxidi Thomas bring here 
into court, the date whereof is the same day and year afore¬ 
said,) for the considerations mentioned in the said indenture, 
demised, granted, and to farm let, to the said Anthony, tlie 
several messuages, lands, tenements, and hereditaments fol- 


Di'i'larnlidii in 
covonant. 


[ 23J 3 • 

T. 1 ‘iirl of li. 
was seised of 
the premises 
hi'reinaftcr 
inciilioned to be 
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life. 

.4nd being so 
seised, tlic said 
carl by inden¬ 
ture lictween 
him and the 
defendant, 
ileinised to the 
defendant. 

Profert. 



2^1 Tliursby versus Plant. 

Thursbt lowing: that is to say, all that messuage in Fo-wingham afore- 
V. Pi/ANT. newly built and erected in the place where stood a house 

rarceur formerly called or known by the name of John Barnard’s 
housef with a certain yard called Caslltn^ard, in Fowmg/iam 
aforesaid, then or late in the tenure or occupation of the said 
Anthony Plant; and all that piece of land whereon a cottage, 
late in the occupation of John ItobertSf stood; and also all that 
piece of Ifind upon which stood a cottage or tenement, late in* 
the occupation of James Thomson, or his assigns; and all that 
close of pasture called Hoinsiell, containing by estimation 10!• 
acres, whether more or less, theretofore rii the tenure or occu¬ 
pation of Richard Wright, or his assigns; and also all that 
close called Bamheroft, Containing by ostimatioti 22 acres, 
whether more or less, theretofore in the tenure or occupation 
of Henry Hydes, or his assigns; and also all those closes of 
pasture known by the name or names of Malcsfield anti Dam- 
hills, containing by estimation 50 acres, whether more or less, 
theretofore in the tenure or occupation oi'I joU Male, clerk, or 
his assigns; and also all that close of pasture, containing by 
estimation 104* acres, whcfiier more or less, known by the 
" name of Galley-close; and all that close of meadow called 
Drethrcnhcck, containing by estimation 22 acres, whctlier more 
or less, theretofore in the tenure or occupation of La\ercnce 
Goodman or his assigns; and all that one cottage, late in the 
. possession of John W ight; and also all that close of pasture 

commonly called the House-close, or the West Coney Grcc; and 
all that close of pasture commonly called the Fast Coney Gree 
and Foxes Holes, theretofore in the tenure or occupation of 
[ 232 ] AntJumy Hodgkin or Humjdiry Byal or their assigns; and all 
that messuage or tenement, theretofore in the })ossession of 
Richard Gunny or Ins assigns; and all that close of pasture 
called by the name of Milnejield, containing by estimation 
59 acres, whether more or less; and one close of pasture called 
by the name o^ Greysfield; and all that one other close cftlled 
by the name of iS’u’ff//ota-c/osc, as then divided into two parts; 
and one other close callbd Peasdales ,• and one other close 
called Milnejield ; and one other close called Gillpitts; and 
all that cottage late in tlic possession of the widow Palfri- 
man ; and all that one other cottage late in the tenure or pos¬ 
session of the widow Sandy; and all that cottage then or late 
ill the possession of John Clark; and all that cottage then or 
late in the possession of Henry Garrett or his assigns; and all 
that messuage, dwelling-house, or farm, then or late in the 

15 
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tenure of T7i0}nasBnmctt or his assigns; that is to say, one close 
of pasture Ctalled or known by the name of Damin-close, con- 
taining 12 acres, whether more or less; and one other close, 
called the Castle Orchardf containing 14 acres, wliether more 
or less; one other close, called the Parson's Closer containing 
9 acres, whether more or less; one small close of pasture, 
called Craven's Closcj containing two acres, whether more or 
less; one close of p.asture, called Savage-close, containing three 
acres, whether more or less; one other close, called/irflf?/«cctrr//- 
dalc, containing 22 acres, whether more or less; and alSo one 
jiiece, called the Cornjicld, containing 40 acres, whether more 
or less; and all barns, stables, edifices, ways, commons, pro¬ 
fits, and commodities thereunto belonging or appertaining; 
and all that messuage late in tlie tenure or occupation of Tho¬ 
mas Nixon or his assigns; and all those two closes, commonly 
called by the name or names of Jieacon-close and Sandpit, con¬ 
taining in the whole, by estimation, 108 acres, whether more 
or less, and late in the tenure or occupation of Richard 
Wright and Thomas Wright or their assigns; and all that 
))iccc or jiarccl of land, called by the name of Evcrct Willffivs, 
containing by estimation 22 acres, whether more or less, late 
in the tenure or occupation of ./y/nt wr liis assigns; .and 
also all that close of pasture, called by the n.ame of Crrcn/irld, 
containing by estimatioTi 40 acres, whether more or loss, late 
in the tenure or occupation of John Lithrrland or his assigns; 
and all that piece or parcel of land, known by the flame of 
the West part of Crcrxnjicld; together with certain closes 
calletl Drxj Leaze and Strong Ijcazc, containing in the whole, 
by estimjition, 60 acres, whether more or less, and late in the 
tenure or occu})ation of Thomas Crorvn or his assigns; and .all 
those two small cottages late in the possession of the widow 
Bee or her assigns : all which said messuages, cottages, and 
premises are situate, lying, and being in the parish, townships, 
fields, anti precincts of Povjingham aibresaid, and IVaUotl, or 
one of them in the said county of Lincoln, and then or late 
were in the tenure or occupation of the said Anthony Plant, 
his tenants or assigns, (exce})t as in the said indeiUure is men¬ 
tioned to be excepted,) and the reversion and reversions, re¬ 
mainder and remainders, of the said n%essuages, lands, and pre¬ 
mises, with their and every of their appurtenances (except 
as before excepted); to have and to hold the said messuages, 
cottages, lands, and premises, and every j>.irt and parcel 
thereof, (except as before excepted,) with their and every of 


Tiiursbv 
a. Pj-ant. 
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their appurtenances, to the said Anthony Plants his executors, 
administrators, and assigns, from the feast of the Annunciation 
of the Blessed Virgin Mary tlien last past before tlie date of 
the said indenture, for and during the full end and term of 
21 years then next following, and fully to be complete and 
ended, yielding ( 1 ) ami paying therefore yearly, and every 
year, during the said term, to the said earl, his heirs and 
assigns, the rent or sum of 570/. Is. ^d. of lawful money of 
England^ on the feasts of St. Michael the Archangel^ and the 
Anuunciatimi of our Blessed Lady Maty, by even and equal 
portions, at or in the audit-chamber in, Sempringham-hall in 
the said coUnty, without any deduction, rale, assessment, or 
taxation imposed or to be imposed upon the premises, or any 
part thereof, by any law whatsoever. And the said Anthony 
Plant did for himself, his heirs, cxeculors, and administra¬ 
tors, covenant and gran.r to and with the said earl of Lincoln, 
his heirs and assigns, by the said indenture, that he the salit 
Anthony Plant, his executors, administrators, and assigns, 
should yearly, and in every ycai', tluring the said term, well 
and truly pay, or cause to be paid, to the said earl, liis heirs 
and assigns, the said yeai’ly rent, on tlie days and at the place 
aforesaid, in which the same should be payable, without any 
deduction as aforesaid, as by the said imlenture (among other 
things) more fully appears. ( 2 ) By Virtue of which said de- 

(1) An action of d^bt or covenant afterwards imposed. Carth. 135. Giles 
lies for non-payment of the rent, on this v. Hooper. 

word yielding, in a lease for years; for (2) Here the plaintiff lias set out all 
it is an agreement to pay the rent, the parcels in tlie declaration, as they 
which will make a covenant. 1 Roll, arc described in the indenture of lease; 
Abr. 519. pi. 10. 1 Sid. 266. Hellicr by which means the record runs into 
V. Casbord. 1 Sid. 447. So if |;he a great length. But it is not only un- 
Icase be, yielding such a rent, free and necessary, but diingerous, to make long 
clear from all manner of taxes, charges, recitals of a deed in tlie declaration, 
and impositions whatSQCver, tovenant because they are liable to variances and 
lies if the lessee does not<pay the whole formal objections, [a] It is held, that the 
rent, discharged of all taxes before or jirue way of declaring upon a deed of 

[a] For this reason the consideration was held a fatal variance, 4 M. & S. 
of a lease should never be stated, for if 470. Hoar v. Mill. So “ the cellar- 
it be stated'wrongly, and the defend- '‘beer field,” instead of “ the aller-beer 
ant plead non cst factum, the variance field.” 9 East, 187. Pitt v. Green. Sec 
will he fatal. 2 B. & A. 765. Sivallow also 6 Taunt. 394. Morgan v. Edteards. 
V. Beaumont. Cliitty’s Rep. 518- S.C. 2 Marsh, 96. S. C. 1 Campb. 195. 
So in a description of parcels, the word Botcditch v. Maivley. 

**storehouses,”instead of “ storehouse,” 
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mise, he the said Anthony afterwards, to wit, on the 19th day Thursby 

o^JunCf in the 14th year abovcsaid, at aforesaid, Pi^ant. ^ 

in the county aforesaid, entered into the said tenements so ns virtue 
aforesaid demised to him, and was thereof possessed, and held 
the same until die 26th day of March last past. And the said cnterwl into tlic* 
Anihont! beina so thereof possessed, and the said carl bcinff so »”'j 

. <.1 •! wns possfsswi. 

as aforesaid seised of the reversion ot the said tenements, he tiio earl grams 
the said earl, after the making of the said indenture, to wit, rovci^ion by 
on the 15th day November, m the 17th year of the reign piaiuiiH’r.. 


demise, is to set out that part only of 
the lease which is accessary to entitle 
the plaintiff to recover, and'to state no 
mure of the covenants, than those on 
which breaches are assigned; and even 
then, the plaintiff is not bound to set 
forth the material parts in letters and 
tvords, it is sufficient to state the substance 
and legal tffecl. The courts very much 
discountenance an unnecessary prolixity 
of pleading, and animadvert upon it 
by referring the pleading to the proper 
officer to strike out th 6 impertinent 
matter, and making die party pay the 
costs of it. Doug. 667. liristoiv v. 
JVri^ht. Tlierefore in ah ,uctiun of 
covenant for non-payment of rent,, it is 
sufficient to allege in the dcclarution, 
that the plaintilf on such a day and 
year, at such a place, by a certain in¬ 
denture made between liim of the one 
part, and the defendant of the other 
part, (which the plaintiff brings here 
into court,) demised to the defendant, 
certain premises parlicidarly mentioned 
and described in the said indenture (in¬ 
stead of setting out the parcels, as is too 
frequently done), except as therein is ex¬ 
cepted, to hold the same to the defend¬ 
ant, except, &c. for a certain t^rm therein 
mentioned, and still unexpired, yielding 
the rent of /. payable on, &c.; 

and then state the covenant for pay¬ 
ment of the rent, the entry of the de¬ 
fendant, and the breach in not paying 

[ 6 ] Neither is it necessary in an ac¬ 
tion of covenant by the assignee of the 


so much rent due. Or, if the action 
be for the breach of any other cove¬ 
nants, the plaintiff needs only state, 
“ at a certain rent payable by the defe.nd- 
“ ant to the ptaintijf' as in the said inden- 
“ lure is mentioned," and then set forth 
those covenants,and the breach oftlicm. 
Cowp.665. Dmidassv. Lord IVeyinoulh. 
Ibid. 727. Price v. Fletcher. Where 
the pluintiir declares in covenant upon a 
dcinistf by himself, he is not obliged to 
set out any title to the lands, &c. de¬ 
mised, but may begin his declaration 
withktating that, “ whereas by a certain 
“ indenture, iSre. he demised, 1 Str. 
260, 26!. Alcherry v. Walhy. Cart. 62, 
Lib. Plac. 97. Lill. En't. 160. 141. 
But in an action by an assignee of the 
reversion, lie must set out the title of the 
lessor to the demised premises, that it 
may appear he had such an estate in the 
reversion as might be legally assigned to 
the plaintitr. Clift’s Ent. 215. pi. 7. 
Lill. ,Ent. 162. 165. ante, 261. Al¬ 
though the entry of* the lesssce into the 
demised premises is usually averred as 
in this precedent) yet such averment 
is not necessary; for he is liable to 
debt, or covenant, for rent, by virtue of 
the contract, if he lias not entered : so 
is the assignee of the lessee. 1 Salk. 209. 
1 Ld. llaym. 170. S. C. and Walker v. 
.Jieeves. Dougl.46I.n. 1. See ante,206. 
note 1. [A] The plaintiff need not de¬ 
clare upon any more of the deed tlian 

reversion, to whom the privity of con¬ 
tract is transferred by stat. 32 H. 8. 
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Thuusby of our lord Charles the Second, now king of Et^laiid, See. by 
r. Plant.^ j,Js other indenture (3), made at Londo7t aforesaid, in the parish 
and ward aforesaid, between the said earl, by the name of 
Theophilus carl of Lvicoln of the one part, and the said Wil~ 

the covenant, although there be a pro> in defeasance of the covenants: 1 Lev. 
viso or condition which goes in defea- SS.^lliottv. Blake. S. P. 1 Term Rep. 
sance of the covenant, for this o.yght to 640. 645. Hotham v. East India Com- 
come from the other side. As where the pany. [c] 

plaintiff declared, tljat the defendant co- (3) At the common law a reversion 
venanted to deliver to him 1500measures could only be granted by deed or fine; 
of saltpetre before such p day, and that and such grant, together with the at- 
he had nbt done it. The defendant tornment of the tenant (while attorn- 
prayed oyer of the deed in which the ments were necessary),’ was held to be 
covenant was as before, provided that if of equal notoriety with, and thereforp 
any misfortune happen hy fire or Vialer to equivalent to, a feoffment and livery of 
disable hhn, he shall be excused, and plead- lands in immediate possession. t!o. Litt. 
cd that he was disabled by fire; on 172. a. SRep. 63.a. Linioln College 
issue joined thereon and verdict for the case. 2 Black. Comm. 317. There- 
plaintiff, it was moved in arrest of fore in a declaration by an assignee of 
judgment, that there was a variance the reversion, it is necessary to shew 
between the deed upon which the plain- that the reversion was assigned to him 
tiff declared and that produced into or^ac^therwisc it is erroneous, 

court, for one is absolute and the other although he states an attornment by 
conditional; but judgment was given for the lessee. Cro. Car. 143. Tjong v. 
the plaintiff, for he need not declare Ncthcrcol^.'H'Lcy.ltiH. Beelyv.Putry. 
upon any more of the deed than the But the lessee of a termi" .demised by 
covenant, and it is. the defendant’s deed, might by the common law assign 
business to shew the proviso, which goes his^lerni by jjarol, and such assignee 

c. 34. Indeed before the stat. 4 & 5 Btirnand. Sec also 11 East, 640. 
Ann. c. 16, s. 9. the entry of the les- Hoivell \f. Richards, per ILovd EUenbo- 
sce must in such an action have been rough C. J. A proviso is properly the 
stated, wherever the reversion was con- statement of something extrinsic of 
veyed by a common-law conveyance; the subject matter of a covenant,'which 
because without his attornment the shall go in discharge of that covenant 
grant of the reversion would not have by way of defeasance: an exception is 
been good, and he c«uld not attorn a taking out of the covenant so^c part 
before entry, Ctf. Litt. 46. b. and Litt. of the subject matter of it. If these be 
sec. 5G7.‘ Biit since the'stat. of Anne, right definitions, the plaintiff need never 
attornment being unnecessary, the en- state a proviso, but must always' state 
try of the lessee is, also unnecessary. an exception : and whether particular 
[c] But if there be an exception con-- words fornt a proviso or an exception, 
tained in t(ie covenant itself, and the' will not in any way depend on'the 
declaration state the covenant as an precise form yp which they arc intro- 
absolute one without noticing the ex- duced, or the part of a deed in which 
ceptiun, the variance is fatal on non est they arc found. 
factum. 1 Campb. 21. Tempany v. 
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Ham Thurshy and Thomas Hall, by the names of William Tiiursht 
Tkursby of the Middle Temple, hondon, esquire, and Thomas ^ ^ 

Hall of Dumington, in the county of Lincoln, es(]uire, of the 
other part, (one part of which said indenture, sealed with the 
seal of him the said earl, is to the court of our said lord the 
king now here shewn, the date^whereof is the same day and 
year aforesaid,) he the said earl, for the considerations men¬ 
tioned in the said indenture, did grant, bargain, sell, and 
demise to the said William Thursby and Thomas Hall, their 
executors, administrators, and assigns, all the messuages, cot¬ 
tages, lands, and premises, so as aforesaid mentioneej to be de¬ 
mised to the said Anthony Plant, (among other things,) by the 
names of all that the said .honor, ’ castle, and manor of Fow- 
ingham aforesaid, with their rights, members, and appurte¬ 
nances, and all the messuages, lands, meadows, pastures, mills, 
waters, ways, easements, profits, and edinmodities, royal, juris¬ 
dictions, escheats, forfeitures, waifs, wastes, court of view ol' 
frankpledge, tenements, and heredit/iments to the said honor, 
castle, manor, lands, and premises bclongingj> reputed, or taken 
to be part, parcel, or member thereof, and all other lands, 
tenements, and heredhaments of him the said earl in Foxv- 
ingham and Walcott, in the said county of Lincoln, or cither of 
them, and the reversion and reversions! remainder anti remain- 
ders of the premises, and all rents, services, and profits reserved, 
due^ or payable upon any lease or grant of the premises,, 
or any part thereof j and all the’•estate, right, title, interest, 
claim, and demand of him the said earl of, in, and to the said 
premises, with their and every of their appurtenances; to have to hold to tin- 
and to hold the said honor, castle, and manor*, and premises 

, ' ' ' ^ ‘ twciity-oiie 

to the said William Thurshy and Thomas Hall, their executors, years, if tiie 
administrators, and assigns, from the feast day of St. Michael Jife 
ihe Archangel then last past before the date of the said in- so long live, 
denture, for and ‘during and unto the full end and toi'in of 
21 years then next following, and fully to be complete and 

could maint^n an action qf covenant statute 29 Car. 2. c. 3. s. 3. assign liis 
against the. lessor, for any covenant term by deed or note in writing, yet in 
contained in the deed which run with an action by the assignee of tlie term* 
the land, as for quiet enjoyment, or the Against the lessor upon a covenant 
like. Cro. EHk. 373. 436. Hoke v. 'contained in the indenture of‘demise, 
Aivder. S. C. Moor, 41^.; and cited the assignee is not bound to state in tlie 
3 Rep. 63. a. Lincoln College case. So declaration t|><'^t the term was assigned 
at this day, it is conceived, that not- to him by deed or xoriling. Sec 6 Rep. 
withstanding the lessee must' now by 38. b. Jiell<nny'!» case. 

VoL. I. li b 
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reversion. 


nntlotl, if the said earl and ElizaLdh countess of lAncoln 
should so long live, as by the said indenture (among other 
things) likewise more fully appears. To which said last- 
mentioned grant, he the said Anthmy afterwards, to wit, oii 
the 26th day of September, in the 18th year of the reign of 
our said lord the now king, ajt iMndoii aforesaid, in the parbli 
and ward aforesaid, attorned (4) and agreed. By means of 


(4) An attornment at the common 
law was an agreement of the tenant to 
the grant of tJie seignory, or of a rent; 
or of the donee in tail, or tenant for life 
or years, to a grant of a reversion, or 
remainder made to another. Co. Lit. 
809. a. 2 Black. Comtn. 288. And the 
attornment was necessary to the perfec¬ 
tion of the grant. However, the ne- 
ce.ssity of attornment was in some mea¬ 
sure avoided by the statute of uses; as, 
by that statute, the possession was im¬ 
mediately executed to the use ; 1 'J erm 
Itep. 884-»-386. Birch v. Wright; and 
by the statute of wills, by which the 
legal estat(i is immediately vested in the 
devisee. Yet attornment continued af¬ 
ter this to be necessary in many cases. 
But both the necessity mid efficacy of 
attornments have been almost totally 
taken away by the statutes 4 & .5 Anne, 
c. 16. S.9, 10. and 11 (leo. 2. c. 19. 
8.11. By the former of those statutes 
it was enacted, •* that all grants or con- 
“ veyances of any manors or rents, or 
“ of the reversion, or remainder of any 
“ messuages or lands, shall bo good and 
“ effectual, without any attornment of 
“ the tenants of any such manors, or 
of the land out of il'hich such rent 
“ shall be issuing, or of the particulaiv 
“ tenants upon whose particular estates 
“ any such reversions or remainders 
“ shall be expectant or depending, as 
if their attornment had been had and 

[r/] Notice ot |he title of cestui que 
trust has been held sufficient to entitle 
-i^his trustees to maintain an action as 


made : provided, that no such tenant 
“ shall be prejudiced or damaged by 
“ payment of any rent to any such 
“ grantor, pr conusor,- or by breach of 
“ any condition for non-payment of 
“ rent, before notice shall be given to 
“ him of such grant by the conuscc or 
“ grantee.” [rf] By the latter statute 
it was enacted, “ that the attornments 
“ of tenants to strangers claiming title 
** to the estate of their landlords shall 
“ be absolutely null and void, to all in- 
tents and purposes whatsoever; and 
“ that the possession of their respective 
“ landlord or landlords, lessor or Ics- 
“ sors, shall not be deemed or con- 
“ strued to be in anywise changed, 
“ altered, or affected by any such at- 
“ tornment or attornments; provided, 
that nothing herein contained shall 
“ extend to vacate or affect any at- 
“ tornment made pursuant to, and in 
“ consequence of, some judgment at 
“ law, or decree, or order of a court of 
“ equity, or made with the privity and 
“ consent of the landlord or landlords, 
“ lessor or lessors, or to any mortgagee, 
“ after the mortgage is become for- 
“ feited.” The first statute having 
made attornment unnecessary, and the 
other having made it inoperative, it is 
now held not to bo necessary either to 
aver it in a declaration in covenant, or 
plead it in an avowry or other pleading 
whatever. Doug.283. Moss v.Gallimore, 

grantees of the reversion against the 
tenant, without attornment. 16 East, 
99. Lumlctj v. Hodgson. 
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wliich said last-mentioned grant .and attornment, they the said Tnunsnv 
William Thursbtj and Thomas Hall were possessed of the rever- ^ '•''n iv 
sion of the said tenements with the appurtenances in form 
aforesaid demised to the said Anthony^ and of the said rent. 

And the said William .and Thomas say, that “ althoa^k they 
have voell and faithfully tcejit and petformed all and sin^dar 
“ the covenants and agrecmc7its in the saidfirst-mentioned indent- I ] 

“ lire above specified on the part of the said carl and his assigns 
“ to be obsetvedf yerformed^ or fulfilled, according to the fierce, 

“ form, and effect of the said indenture (.5)in fact, they the Ur iidi. 
said William and Thomas say, that the saiti Anthoiuf has not 
paid, or caused, to be 'paid,' to the said William and Thomas, or 
either of them (6), the sum of 285/. .and 8^/. due to tteni of the 
said rent, for the li.alf of one year ended on the fe.ast of 


(5) The w'ords in Italics are now 
generally omitted, being mere words of 
form; for it is hold, that in the assign¬ 
ment of the breach of covenant, it is 
not necessary to aver a general pei«- 
formance on the plaintiff’s part. 2 Mod. 
309. Hill V. 1 horn, Cas. temp. Hardw. 
31<3, 344. Jodderell v. Cotoell. 

(fi) The words “ or caused^to he paid " 
are inserted, because the coVenant is, 
“ that the defendant would pay, or 
“ cause to be paid," the rent; and 
therefore the breach assigned is as ge¬ 
neral as the covcniint; and the words 
“ or either of them" arc used, in ordt'r 
to obviate an objection, that the defend¬ 
ant might have p.'iid the rent to one of 
the plaintiffs. But it is held not tp be 
necessary to add the disjunctive words 
in either case. AsVherc in covenant, 


flic words were in. the disjunctive, as 
here, “ to pay or cause to be paid to 
“ them or any of ihemf and the breach 
was, t]mt the defendant “ did not pay 
“ to them it was objected, that the 
breach ought to have been so large as 
to q^tciudc both w.nys, by either of 
which the act tnight be done; that, 
though the plaintills say the defend¬ 
ant did not pay, yet he may have 
caused to be. paid; and .though they* 
charge a non-paytftcnt to ail, yet there 
might be a payment to one of them, 
which is enough within the words of 
the covenant. But the objection was 
over-ruled; for by the court, he that 
causes to pay, pays : and if the defend¬ 
ant Iftis paid the money to one of them, 
he may plead k in his discharge. 1 Str. 
231. Alcberry v. Walby. fcj 


fej So where there are several ^ilc- 
fendants, an averment that “ they have 
“ not paid” is sufficient; for payment 
by one is payment by all. But in scire 
facias, on a recognisance of bail, con¬ 
ditioned that if J.B. and G.K. be con¬ 
demned they shall pay or render, after 
an allegation thatX^. was condemned, 
it is not sufficient to aver that J.B, and 
G.K. did not pay or render, without 


adding “ nor did cither of them.” 4 M. 
& S. 33. Wilkinson v. Thorley. Tor al¬ 
though payment by one would be a 
payment by both, yet a render of one 
is. not a render of both; and consist- 
\!ntly with the allegation, B., against 
whom only the judgment Was, might 
have rendered, whidvi'^ould' have been 
sufficient to discharge the recogni¬ 


zance. 


15 1) 2 
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tlie life of till 
eurl and 
countess of 
Lincoln. 


St. Michael the. Archa7igeli which was in the 18th year afore¬ 
said, and the like sum of 285/. and Sd. due to them of the 
said rent, for another half of one year ended on the feast of 
the Annunciation of the. Blessed Virgin Mary last past; which 
saitl several sums of money the said Anthony ought to have 
paid, or caused to be paid, to the said William and Thomas on 
the said feast days, according to the force, form, and elFect of 
the said first-mentioned indenture. And so the said Anthony 
{although often required) has not kept the said covenant between 
the said earl and his assigns and the said Anthony^ but has 
brokeii the same^ and to keep the same with the said William 
and Thomas has hitim'to altogether refused^ and yet refuses (7), 
to the damage of them the said William and Thonuis of 600/.; 
and therefore they bring suit, &c.; with (8) this, that they 


(7) So these words in Italics are 
mere form and superfluous; for there 
being a breach of covenant alleged be¬ 
fore, it is held unnecessary to make a 
repetition of it in the conclusion. Cro. 
Jac. JBartoicke v. Gybson. Sir T. 
Jones, 229. Coppin v. Slaymaker. 3 Keb. 
396. Streeting v. Hinde. 

(8) Averment is two-fold, general 
and particular. A general averment is 

■ in the words “ et hoc paratus esl veri/i- 
“ caref and is the conelusion of every 
plea in abatement or bar, or of repli¬ 
cations, or other pleading (except de¬ 
clarations, or avowries) containing af¬ 
firmative matter. [ /] A particular 
averment is, as when the life of tenant 
for life, or tenant in tail, is averred. 
Co. Litt. 362. b. In,this case, the 
continuance of the lives of tlie earl and 
countess of Lincoln, or of^ the life of 
one of them, is the v^y essence of the 
continuance of the plaintilf’s reversions 
it must therefore be averred, that they 
are alive, or at least that one of them 
is living, in order to support the action. 

L/3 The general plea of bankruptcy 
given by stat. 5 Geo. 2. c. 30. s. 7i is 
an exception. It must conclude to the 
country. I P.Wms. 249. Miles v. Wil- 


There is a difference between an estate 
of inheritance in fee-simple, and a par¬ 
ticular estate for life. For where an 
estate is derived from tenant in fee- 
simple, whether absolute or qualified, 
as bishop, dean, or the like, the law 
intends a continuance of the estate, if 
the contrary does not appear, and there¬ 
fore it needs not be averred ; but where 
the estate is derived from one who has 
only a particular estate, as for life, the 
continuance of such estate must be 
averred, for the law docs not intend the 
continuance of the life without an aver¬ 
ment. Plow. 431. a. Smith v. Stajdeion. 
1 Lutw. 357. Laniplugh v. Shiers. So 
he who claims under tenant pur auter 
vie, ought to aver the life of cestui gue 
vie. Moor, 306. 335. Englef eld's case, 
2d exception. PIcw. 31. a. Colthirst v. 
Bejushin, Bro. Estates, 18. Pleadings, 
24. Co. Litt. 303. b. Hard. 80. 82. 
Attorney-General v. Buckeridge. So if 
the defendant avows for rent on a lease 
for years, if three persons so long live, 
he ought to aver that one of them is 

Hants. And the plaintiff cannot reply 
specially. 2 M. & S. 549. Wilson v. 
Kemp. 
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the said William and Thomas will verily that the said carl Tiiuusby 
and countess of Lincoln are yet living and in full life, to wit, 
at London aforesaid, in the parish and ward aforesaid. 

And now at this day, to wit, on Friday next after the mor- Pica. 


alive. 2 Mod. 93. Ingram v. Tothill. 
S.C. 1 Mod. 216, 217 . So if tlje avowry 
be for rent on a lease for years “ if the 
“ lessee so long live,” lie ought to aver, 
that the lessee is living. Dal. 101. See 
Co. Lit. 42. a. note (6). There is a 
difference of opinion, wliethcr a person 
who claims under tenantin tail, is hound 
to aver the life of tenant in tail, in the 
continuance of the estate tail. In Plow. 
431. a. it is said, that when a lease is 
derived from tenant in tail, the inherit¬ 
ance shall be intended to continue in 
him, and he in the inheritance, until the 
contrary is shewn. And in Sir T.Jones, 
181,182. Cochnan v. Farrer, 1 Lutw. 
355. 2 Lutw. 1226. Weekes y. Peach, 
and Birdal v. Careto, there cited, it was 
adjudged, that an estate-tail shall bo 
intended to continue, until the contrary 
is shewn. On the other Ixind, in Bro. 
Pleadings, 24. Estates, 18.’ Co, Litt. 
303. b. 362. b. it is laid down, that 
whoever claims under tenant in tail, 
ought to aver the life of tenant in tail 
in pleading. But the better opinion 
seems to be, that it is not necessary to 
aver the life of tenant in tail, or the 
continuance of the estate-tail. For, to 
proceed by steps, if tenant in tail makes 
a lease which is warranted by statute 
32 H. 8. c. 28. though the lease is only 
binding upon the issue in tail, and con¬ 
sequently docs not bind those in reiliain- 
der or reversion, but determines on the 
death of tenant in tail without issue, 
yet it seems clear, that the lessee need 
not aver the continuance of the estate- 
tail, but it shall be intenddU to con¬ 
tinue until the contrary is shewn. So 
where the lease is not made conform¬ 
able to that statute, it is not void, but 


only voidable by the issue in tail; and 
therefore it seems not necessary to aver 
the life of tenant in tail. So where 
tenant in tail grants his estate to an¬ 
other in fee by lease and release, or by 
bargain and sale inrolled, &c. (sec post, 
260. 2'ook V. Glasscock, nutc(l)) the 
grantee has ree-simple, determinable 
by the emtry of the issue in tail; and 
therefore it • is submitted, that the 
grantee is not bound to aver the life of 
tenant in tail, or the continuance of the 
estate-tail. In a word, tenant in tail 
has an estate of inheritance which may 
continue for ever, and all his grants arc 
only >ioidablo, and not void: whereas 
tenant for life cannot grant an estate 
for a longer period than his own life; 
and.if he docs, the estate granted is 
absolutely void upon his death. 

But though a person who derives title 
under tenant for life, or pur nuter vie, 
must aver the life of tenant Jbr life, of 
■ cestui qiic vie, yet it seems not to be ne¬ 
cessary to make an express averment 
thereof, as is done in this declaration. It 
is held, that if it appears by implication 
that the life continues, it is sullioient, at 
least after verdict, or on a general de- 
inurVcr. As where one who claims un¬ 
der a rector says, that the rector was, 
and yet is seised, it is a sullicient aver- 
niont of his life.* Dy. 304. a. Sir T. 
Jones, 227. Seamier v. Johnson. So 
where the plaintiff, lessee for years 
from a tenant for life, states in his de¬ 
claration that he was, and still is pos- 
.jscssed, this is held to be a sufficient 
averment of the life of tenant for life. 

, 2 Bulst. 263. 'I'liompson v. Withers. 
1 Brownl. 4. Anon. So in a cognisance 
us bailiff (u husband and wife, he being 
Bb 3 
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Tiiuhstiy row of the Holj/ Trinity^ until which clay the said Anthony 
^v. P 1 .ANT. ^ piati/, had leave to imparl to the said bill, and then to answer. 
See. before our lord the king at Westminster, come as well die 
said William and Thomas by their said attorney, as the said 
Anthony by Thomas Walpoolc Iiis attorney. And the said An¬ 
thony defends the wrong and injury when, &c. and says, that 
the said William and Thomas ought not to have or maintain 
their said action thereof against him, because he says that he 
iJcrL'iiil.int ilitl the said Antliony Plant, after the making of the said demise to 
tciiii to the said the Said AiUho7iy hy the said earl in form aforesaid made, and 
before the grant of the said reversion to the said William and 
Thomas, to wit, on the 28th day of March, in the 15th year 
of the reign of our lord the now king, at London aforesaid, in 
the parish,and ward aforesaid, did surrender (9) to the said 


seised in right of his wife who was tc- 
natit for lite, for renf. hemg in arrenr; 
the plaintiff demurred specially, because 
it was not averred that the wife was 
alive. And by Hale C. J. the ,words 
“ being in arrear,” are quasi an aver¬ 
ment ol' tl>8 wife’s life; and after ver¬ 
dict or upon a general demurrer, had 
(]uestionlcss been good; but being upon 
special demurrer, he doubted. But 
Tioysden and Wild justices held it 
good enough upon a special demurrer, 
and Judgment was gi'^cn for the avow¬ 
ant. 2 Lev. 88. llarlouo v. Bradnux. 
S.C. 8 Keb. 151. 186.; and S.C. cited 
in 2 Lutw. 1226. The statute 21 Jae. 1. 
c. 1:3*8.2. enacts, that after verdict in 
any court of record the judgment there¬ 
upon shall not be stayed, or reversed, 
Ibr lack of any averment tsf any life, or 
lives of any person, so as uppu examin¬ 
ation the said person improved to be in 
life. And the statute -1 Ann. c. 16. 
s. 2. extends this statute, as well as alP 
the other statutes of jeofails, to judg¬ 
ment by confession, nil dial, non sum 
informalus, or upon writ of inquiry of 
damages executed. 

(i)) A surrender is a yielding up of 


an estate for life, or years, to him who 
has the immediate estate in remainder, 
or reversion, so that the estate for life, 
or years, may merge or drown in the 
remainder or reversion, by the mutual 
agreement of the parties. Co. Litt. 
337 . b. A surrender' may be made 
either, 1st, in fact by express words, 
or 2dly, by operation of law. 1. As to 
express surrender, it is not necessary 
to use the formal word “ surrender" in 
the conveyance: any words, whereby 
the intent and agreement of the par¬ 
ties may appear, will be sufficient to 
work a surrender; and the law will di¬ 
rect the operation and construction of 
the words accordingly. But it must 
bo pleaded as a surrender by the word 
siirsumreddidit, which alone in pleading 
describes the operation ofa conveyance 
as a surrender; Cro. Car. 101. Peto v. 
Pcmhcrlon. 4 Mod. 151. Barker v. 
Lade; for it is a rule, that every con¬ 
veyance must be pleaded according to 
its operation in law, and not according 
to the words of the deed. 1 Vent. 109. 
4 Mod. 150. [g] If lessee for life or 
'■ years graiH, or release, or discharge, to 
his lessor, all his right, title, and estate. 




J See 2 Siumd. 97. b note (2). 
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carl the term of years of the said Anthonij then to come and 
unexpired, of and in the said tenements, with tlie a})purte- 
nances, in form aforesaid demised, and all his estate, right, 
title, and interest of and in the same, which said surrender he 
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V. TbANT. 
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in or to such land, it is held to amount though the particular estate begun 
to a surrender, and must he pleaded without deed. As where a man is 
as such. 2 Roll. Abr. 497. ph 15. 49'i, tenant by the curtesy of an advow- 
498. II. pi. 1. 2 Wils. 26, 27. Fanner son, rent,* or other things which lie in 
V. Rogers, 4 Mod. 151. [/tj At the grant, he cannot surrender his estate 
common law a surrender of an estate in without deed. So where a feolliiient 
possession in lands and telicments,as well was made forjife of lands, the remain- 
for life as for years, might have been der for lil’e, though tlie remainder coni- 
made by parol without deed and with- nienetd without deed, yet it could not 
out livery of seisin; for it is but a rc- be surrendefed without deed, because 
storing of the estate back again to him remainders and reversions, though tlicy 
in the immediate reversion or remain- ^bo of lands, arc things which lie in 
der ; Co. Litt. 338. a. 1 Vent. 212. IF>7- grant. Co. Litt.*338. a. Cro. Eliz. 
ston V. Pilknei/, Ibid. 272. Cartxurigkt 269. Perkins Perkins. 2 Roll. Rep. 
V. Pinkney; though the particular estate 20. by the opinion of three justices 
was originally created by deed. 2 Roll, against Mow/ngj/e C.J. And this con- 
Abr. 498. So tenant for life, and hc*in tiniies still to be tlie law at this day witli 
the reversion for life, might at the com- respect to things which He in grant, 
mon law join in a surrender by parol Rut, with respect to surrender of lands 
without deed; for it seems it would and tenements in possession, it is cn*' 
enure first as a surrendei-nj^ the lessee acted by the statute 29 Car. 2. c. 3. s. 3. 
for life to him in the reversion (Jor life, that no leases, estates, or interests, 
and afterwards as a surrender of him in “ cither of frcc^iold or»term for years, 
the reversion ; so that he surrenders an “ or any uncertain interest, not being 
estate in possession. 2 Roll. Ahr. 498. “ copyhold or customary interest, of, 

(K), pi. 2. 2 Roll. Rep. 20. Bennett'& “in, to, or out of any messuages, ina* 
case. Rut at the common law it was “ nors, lands, tenements or heredita- 
held, that an estate for life or years of “ ments, shall be surrendered, unless it 
things which lie in grant, and whereof “ be by deed, or note in writing, signed 
a particular estate cannot commence *■ by the party so surrendering the 
without deed, conJd not he surrendered “same, or his agents thereunto law- 
withouc deed. Co. Litt. 338. a. So an “ fully authorised by writing, or by act 
estate for life or years, of things which “and operation of law.” Hence it 
lie in grant, cannot be surrendered at appears, that an estate for life or years 
the common law without deed, in of things which lie z'w as of a rent, 

respect to their nature and quality, or of an estate in remainder or rever- 

[A] So where a lease for years, after«. over and above the rent towards the 
several mesne assignments, came to A,* sum so paid by him ft)r the good-will, 
who paid a sum of money for the good- this is a surrender ; and the sum above 
will, and afterwards assigned to the ori- the rent is a sum in gross. 1 T. R.dil. 
ginal lessor, reserving an annual sum Smith v. MaplchacL 

li b !• 
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thu said carl then and there accepted; and this he is ready ta 
verify: wherefore he prays judgment if the said William and 
Thomas ought to have or maintain their said action thereof 
against him, &c. 


.sioii for life or years never could, nor 
cat! now, be surrendered without- deed; 
nor can an estate for life or years in 
possession be surrendered, since tlie 
above-mentioned statute, but either by 
deed, or note in writing. The common 
law makes a deed essential to the sur¬ 
render of such things asMie in grant; 
but with respect to the surrender of 
estates in possession, a note in uoriting 
will satisfy the statute, as well as a deed/ 
and if the surrender be by note in writ¬ 
ing, it does not require either a seal or 
stamp. As where a mortgagee of a term 
of 500 years made an indorsement in 
writing on the back of the deed of 
mortgage, without any seal or stamp 
to it in these words: “ Received this 

“-day of March 1738, of A,JB. 

so much money for all principal mo- 
“ ncy and interest till this day, and I do 
“ release the said A. U. and discharge 
“ the viithin mortgaged premisesfrom the 
“ term of 5QO years'* signed C.JD., the 
inurtgagcc. /Ifter consideration, it was 
resolved by the court, that before the 
statute of frauds a lease for years, cither 
by deed or parol, might have been sur¬ 
rendered by parol without deed; that the 
words “ release or discharge*' the term of 
500 years, are much stronger than words 
which in many cases have bgcn held to 
amount to a surrcnder,^Mi res magis va- 
Icat, yuan? pereat. 2. It appears by the 

* 

[i] The last stamp act, 55 Geo. 3. 
c. ISI-. has a similar provision. 

[i] 6 East, 86. Roed. Berkeley v. 
Archbishop of York. S. P. The case 
of Thomas v.Cooky cited post, note [«], 
appears to be inconsistent with this rea¬ 
soning of Lord Ct B. Gilhcrl, In that 


statute of frauds, that a lease for any 
term of years may be created by tioriting 
without deed, and that the same may be 
surrendered by deed, or note in tioriting. 
And the court held that there was no 
occasion for any stamp duty upon the 
note or indorsement, it not being a deed. 
But a8tamp[2] is now necessary by stat. 
44 Geo. 3. c, 98. 2 Wils. 26,27. Farmer 
V. Rogers. In Gilb. £q. Cas. 236. Ma- 
gennis v,Mac Cullough, on a case refer¬ 
red to Lord C. B. GiWertf he gave his 
opinion, which seems to be good law, 
** that since the statute of frauds, a lease 
« for years cannot be surrendered by 
cancelling the indenture without writ- 
ing; because the intent of the statute 
was to take away the former method 
** of transferring interests to lands by 
signs, symbols, and words only; and 
« as livery ofiscisin on a parol feoffment 
“ was a sigh of passing the freehold be- 
** fore the statute, but is now taken away 
** by it, so the cancelling of a lease was 
a sign of a surrender before the sta- 
tutc, but it is now taken away, unless 
“ there be a loriting under the hand of 
“ the party. And the words ‘ by act 
and operation of law,* are to be con- 
strued a surrender in law by taking a 
new lease, which bemg in torithig is of 
equal notoriety with a surrender in 
writing.” [£] A surrender immedi¬ 
ately divests the estate out of the sur- 

case, the acceptance of a new tenant by 
the landlord with the assent of the old 
tenant, both the old and the new tenant 
■liolding by parol only, as tenants from 
year to year, was held to be a surrender 
of the interest of the old tenant by opera, 
tion of law, although there was no writing 





230 b 


Pasch. 21 Car. II. Regis. 

And the said William and Thomas say that they by any TnunsBY 
thing by the said AtUhmy above in pleading alleged ought ^ Pi.ant. 
not to be barred from having their said action thereof against Replication, 
the said Anthony^ because they say that the said Anthony did 


rendcror and vests it in the surrenderee 
before notice or agreement by him 
thereto; for it is a conveyance at com¬ 
mon law, to the perfection of which no 
other act Is requisite but the bare grant; 
and the consent of the surrenderee shall 
be presumed until the contrary appears. 
2 Salk. 618. Thompson v. Leach. S. C. 
2 Vent. 198. A lessee for years may 
surrender to him who has the reveVslon 
only for years. Cro. Eliz. 302. Hughes 
V. Robothamt admitted in 2 Vent. 326, 
327. Dighton v. Greenvil. Though the 
lessee be for several years, and the re¬ 
versioner has it only for one year or a 
less term. Cro. Eliz. 302. per Popham 
C. J. and Fenner. [/] 2. As to sur¬ 

renders by operation of law, they are 
expressly reserved by the statute of 
frauds. So that surrenders in law, or 
implied surrenders, remaiit q/s they did 

T ' ' 

whereas the Chief Baron seems to as¬ 
sume, that the acceptance of a new 
lease is the only instance of a surrender 
by operation of law, and that such new 
lease must of course be in mriting. Now, 
if the substitution of a new tenant by 
parol, with the assent of the old tenant, 
be a surrender of the interest of that 
old tenant, it follo^YS a fortiori, that the 
acceptance of a lease to himself by pa¬ 
rol by the old tenant will be a surrender 
of his existing lease. * 

See Bac. Abr. tit. Leases and 
Terms for Years (S), 2. 

[m] It should seem from this case, 
and from the above reasoning, that, al¬ 
though an acceptance of a lease by pa¬ 
rol for three years or less, or at will, 
may operate as a surrender of an exist¬ 
ing lease, yet that an acceptance of a 


at common law, if the lease vthich is to 
work or occasion such implied surrender 
be in writitig pursuant to that statute. 
Therefore *if lessee for life accepts a 
lease in writing, though it be only for 
years, from the lessor, it will be a sur¬ 
render in law.^ So if lessee for years 
accepts a new lease from his lessor, it 
will be a surrender in law; for the 
lessee in theSe cases affirms the lessor 
able to make a new lease, which he 
f ould not do without a surrender. But 
if the new lease be not a good one, if 
it does not pass an interest according 
to the contract and intention of the 
parties, the acceptance of it is no Im¬ 
plied surrender of the former lease. 
4 Burr. 1980. Wilson v. Smell, Ibid, 
2210. Davison v, Stanley, [m] Al. 59. 
Bernard V. Bonner. Plow. 106.a. 107.b. 
Fulmerston v. Steward. 2 Roll. Abr. 


lease by parol forpiore than three years 
cannot have such operation, because 
it does not pass an interest according to 
the contract and intention (f the parties, 
whether it be considered as having the 
effect of a lease at will, or from year to 
year. The principle of the decision 
in 4*Burr. 2210. is not very clear; for 
if the reason why a new Iciise operates 
as a surrender of an existing one be, 
that the lessee thereby affirms tlic 
power of the lessor to grant such new 
lease, which he could not do without 
a surrender, and therefore a surrender 
shall be presumed; it is plain that the 
•very acceptance of the new lease, 
good or bad, involves that presump¬ 
tion, since the surrender must have 
been prior to the granting the now 
lease. 
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Thubsuy not surrender to the said earl the said term of yours of him 
V. Plant, jjjg jijuhony of and in the said tenements with the appur- 
Thesaidde- tenances, to him in form aforesaid demised, or his estate, 
fcndaiit did not right, title, or interest of and in the same, in manner and form 

surrender. 


495 . (F.) pi. 9. Dy. 14<0.b. 2RoIl.Abr. 
4f)6. pi. 10. See 6 East, 86. • Berke¬ 
ley V. Abp. of York. And it is equally 
a surrender, though the netv lease is 
to begin at a future day. 5 Rep. ll.b. 
Ive’s case. S.C. Cro. Eliz. 522. 2 Roll. 
Abr. 496. pi. 12. Moor, 636, 637. 
Melloto V. May. Or ilpon condition 
to be void upon such an act which is 
afterwards done. As where a man makes 
a lease for forty years, and the lessee 
afterwards takes a new lease for twenty 
years, upon condition that if he docs 
not such an act, the lease shall be void, 
and after he breaks the condition so 
that the second lease is void, yet the 
.surrender is good, for it was executed 
absolutely'at the time by taking the 
new lease for twenty years, and dt is 
not defeated, although the condition 

[71] So, although the term be created 
by paro/, as a term for three years or 
less, or the tenancy be Irom year to 
year, still a surrender must be in 
writing, or by operation of law. 
2 Campb. 103. MoUett v. Brnyne. 
5 Taunt.519. Docv.Ridout. 2 Stark. 
379 . Thomson v. IVilson. The same 
law holds as to an assignment. 1 Campb. 
318. Botlhig V. Martini But where 
the landlord, with the assent of the les¬ 
see from year to yaar, accepted an 
undcriessce as his tenant, and distrained 
on such undcriessce for rent, it was 
held, that there was a sufficient sur¬ 
render bv operation of law to satisfy 
the 29 Car. 2. c. 3. s. 3. 2 B. & A. 119.’ 
Thomas v. Cook. 2 Stark. 235. Stone 
V. WhiTms. It has been held, that 
where a landlord accepts the possession 
of the premises from his teiuuit, al- 


makes the second lease void ab initto 
for several purposes. Plow. 107. b. 
Fulmerslon v. Steward. A surrender in 
law is sometimes of greater force than 
a surrender in deed. As where a lease 
for years is made to begin at Michael¬ 
mas next, this future interest cannot be 
expressly surrendered, because there is 
no reversion wherein it may drown, but 
by a Surrender in law it may be merged; 
os if the lessee before Michaelmas takes 
a new lease for years either to begin 
presently or at Michaelmas, it is a sur¬ 
render in law of the former lease. Co. 
Litt. 338. a. But it is held, that if 
lessee for years accept a new lease by 
indenture of part of the land before 
leased to him, it is a surrender only for 
that part, and not for the whole. 2 Roll. 
Abr. 498. (M.) pi. 1. [»] A right 

though not upon a notice to quit, and 
although there be no surrender in writ¬ 
ing, he cannot maintain an action for 
use and occupation for the time subse¬ 
quent to such acceptance. 5 Taunt. 
518. Whitehead v. Clifford. So where 
the tenant of several houses underlet 
each of them to different persons, and 
the landlord gave notice to quit to one- 
of the undertenants, who quitted ac¬ 
cordingly, after which that house re¬ 
mained unoccupied some time, and 
theil the tenant underlet it again ; Lord 
Ellenborotigh C.J. held that the land¬ 
lord could not maintain an action for use 
and occupation against the tenant for 
the rent during the time the house re¬ 
mained unoccupied, considering the 
circumstances as proof of an eviction. 
1 Stark. 91'. Burn v. Phelps. 
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as the said Anthony has above thereof in pleaiiing alleged; 
and this they pray may be inquired of by the country; and 
the said Anthony thereof likewise, &c.: therefore let a jury 
thereof come before our lord the king at Westminster, on Wcd~ 
nesday next after the morrow of All Souls, and who neither, 
8cc. to recognise, &c. because as well, &c. The same day is 
given to the said parties there, &c.; allerw-ards the ju’ocess 
thereof is continued between the parties aforcsaiil of the jdea 
aforesaid by the jury being respited thereof bet\Vcen them be¬ 
fore our lord the king at Westminster until Friday nex^ after 
fifteen days St. Marlin then next following, unless the king’s 
faithful and well beloved John Kelyn»e knight, fhief justice 
of our lord the king assigned to hold pleas in the court of our 
said lord the king before the king himself, shall fifst come on 
Thursday next after the said fifteen tlays. of St. Marlin, at 
Guildhall, London, according to the form of the statute, &c. for 
defiiult of jurors, &c.: at which day, before our lonl the king 
iiiWestmivster, came the said William Thurshy awd Th'nnas [Jail 
by their said attorney; and the chief justice before whom, &c. 
sent here his record had before lym in thflsc words, to wit: 
Afterwards, on the day and at the place within contained, be- 
before Sir John Kelyiigc knight, chief justice of our lord the 
king assigned to hold pleas in the court of our said lord the 
king, before the king Ivinselfj having associated to himself 
John Squire gent, according to the form of the statute, &c. 
come as well the within-named William Thurshy anil Thtmias 
Hall, as the within-written Anthony Plant, by their attor- 
nies within contained. And the jurors of the jury, whereof 
mention is within made, being called, some of them, to wit, 
B. n., A. M., W. B., M. G., IL J, W. W., C. B., 11. C., 
and It.. II., come and are sworn upon that jury; and because 


Thursby 
u. Plant. 



Venire, 


VosU'tt. 

*• 


cannot be surrendered. Co. Litt. 338. a. 
Where an estate is limited to A. for 
life, reniainder to B. for life, remainder 
to C. the eldest son of A, in fee f and 
A., in the life-iime of B.^ in consider¬ 
ation of an annuity of 14/. to be paid 
by the said C. to him out of the ])rc- 
mises, and for other considerations, 
did by deed give, grant, surrender, and 
confirm unto the said C. and his heirs 
the said premises; it was held, that 
thougli the deed could not operate at 


a surrender, ‘according to the intent of 
the parties, upon^account of B.\ inter¬ 
mediate estate for life, 3 ’i’t there Us¬ 
ing a consideration of blood between 
father and son, the conveyance should 
operate as a covcnanl to stand seised. 
Per Lord Kenyon, Slqjfbrd summer 
■assizes 17117, Boe on demise of Woolley 
V. Pickard, but it must be pleaded as 
a covenant to stand seisi'd, and not as 
a suncnde>. 4 Mod. 150. Barker v. 
Lade. 
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TuunsBY the residue of the jurors of the said jury do not appear, there- 
Pi. ANT. ^ fore others of the by-standers, elected for this purpose by the 
’ sheriffs of die said city, at the request of the said William and 
rhomas, and by the command of the said chief justice, are 
appointed anew, whose names are a£Bx,ed to the panel within 
written, according to the form of the statute in such case made 
[ 237 ] and provided. And the jurors so newly appointed, to wit, 
A. Q., t7. W.y and G. being called, likewise come, who, 
together with the said other jurors before impanelled and 
sworn, being elected, tried, and sworn to speak the truth of 
the within-contained, say upon their path, that the within- 
named Anthony Plant did not surrender to the within-named 
Theophilm earl of Idncoln the within-mentioned term of years 
of him thc" said Anthony Plant of and in the within-named 
tenements with the appurtenances, or his estate, nght, title, 
or interest of and in die same, in manner and form as the said 
Anthony has within thereof in pleading alleged : and they 
assess the damages of them the said William Thursby and Tho¬ 
mas Holly on the occasion within written, besides their costs 
and charges by them about their suit in this behalf expended, 
to 5651., and for those costs and charges to' 53s. and W. 
jiiclgment. 'riiercfore it is considered that the said William Thursby and 
Thomas Hall do recover against the said Anthony Plant the 
said damages by the said jury in fbn.i aforesaid assessed, and 
also 27/. 6s. Sd. for their said,costs and charges of increase, 
‘with their assent, adjudged to the said William and Thomas 
by the said court of our said lortl the now king here ; which 
saiil damages in the whole amount to 5051, And the said 
Anthony in mercy, &c. 


Case 35. 


Thursby and others versus j^lant. 


S.C. 1 tiCV. 
Y59. 1 Sid. 
401. 1 Vent. 

10. by tlic 
nuinc of Nil. 
ristic and Hall, 
e Kcb. 439. 
448. 468. 492. 
An action of 
covenant by the 
assignee of tlio 
reversion 
againbt the 


C OVENANT for non-payment of rent brought in Hm- 
dun: the plaintiffs declared that Theophilus earl of Lincoln 
was seisetl of the manor of Foaoingham in the county of Lin¬ 
coln in his demesne as of freehold for his life; and being so 
seised on the 12th oi’ June, in the 14th year of the reign of 
the now king, by indenture made at LotuloJi, in the parish of 
St. JJunstan in the West in the ward of Fatringdon-zoithend, 
demised to the tlefendant several messuages and limds parcel 
of the saitl manor, to have ironi Lady-day then last past for 

16 
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21 years, yielding the yearly rent of S70^. quarterly, at four 
feasts, &c.; and that the defendant by the same indenture 
covenanted with the said earl and his assigns to pay the said 
rent as it became payable; by force of which demise the de¬ 
fendant entered, and was possessed. And the said earl being 
seised of the reversion for his life ns aforesaid, afterwards, to 
wit, on the 15th of Novemba', in the 17th year of the reign 
of the now king, by indenture made at London^ &c. granted 
the reversion to the plaintiffs for the life of the said earl; to 
which grant the defendant, at Londm, &c. attorned; by force 
of which grant and attornment the plaintiffs were seised of 
the reversion; and then they assigned for breach bt" covenant, 
tliat the defendant had not paid to them the sum of 285/. of 
the rent aforesaid, being due* for half a year ended at Mi¬ 
chaelmas in the 18 th year of the reign of the now king, and 
so had broken liis covenant, to the damage of the plaintiffs of 
GOO/., and therefore they brought their action. To' which 
the defendant pleaded in bar, that after the demise, and before 
the grant of the reversion to the plaintiff, Jo wit, on the 28th 
day of March, in the 15th year oft the reign of the now king, 
the defendant, at London, &c. surrendered his term to the 
said earl, which he accepted; and this,*.&c. The plaintiffs 
repliefl, that the defendant did not surrender in manner and 
form, &c., and thereujfon issue was joined. And at Nisi 
Pmis, in London, in Michaelmas term last past, it was found 
for the plaintiffs, and damages asscssecl: and it was nlovcd in 
arrest of judgment, and the judgment stayed until this term ; 
and it was several times debated in Hilary term, and in this 
present term. 

And the exception which the counsel for the defendant 
took to the declaration was, that this, action of covenant 
brought by the plaintiffs, being assignees of the reversion, is a 
local action, and •mislaid; for it ought to have been laid in the 
county of Lincoln, where the land lies, and not in Loiulon, 
where the indenture of demise, ^and grant of the reversion and 
attornment, are supposed to be made: as, an action oi'debt 
for rent, brought by an assignee of the reversion, ought to be 
brought in the county where the land lies, and not else¬ 
where ; for such action is. maintainable by reason of the pri- 
vity of estate only, there being no privity ^ contract between the 
assignee and the lessee, and therefore such action is local; as 
Hob. Rep. 37. Pine against the Cmmtess of Leicester ; so Cro. 
Car. H3. against Nethercott, and Cro. Car. 183. Htc- 


Thursby 
V. Plant. 


lessee, is not 
local. 


[ 238 ] 
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Thuusby pfieti Hoard v. Cadmcm ; and this was not denied on the other 
w. Plant, . fo,. jf agreed, if it had been an action of dehl for the 
rent, which was an action at common law, (because the com¬ 
mon law hath annexed the rent to the reversion, and the as¬ 
signee shall have an action of debt for it at common law, by 
reason of the priv^ity of estate only,) it had been local, because 
the privity of contract, that makes it transitory, fails in the 
assignee, and he shall maintain an action of debt tor rent, upon 
the privity of estate only, which is always local. (1) But this 
action of cceoenant by an assignee does not lie at the common 
law, as apjiears by the preamble (2) of the statute of 32 H. 8. 
c. 34*., but is given by the same statute, by which it is enacted, 
“ That as well all and every person and persons, and bodies 
“ politic, their heirs, successors, and assigns, which have, or 
“ shall have, .any gift or grant of the king, by his letters 
“ patents, of any lordships, manors, lands, tenements, rents, 
[ 239 3 «* parsonages, tythes, portions, or other hereditaments, or of 

“ any reversion or reversions of the same, which did belong 
“ or apjrertain to any of the said monasteries, anti other rc- 
“ ligious and ecclesiastical houses dissolved, suppressed, re- 
“ lint|uisheii, forfeited, or by any other means come to the 
“ king’s hands sinctf the 4th day of Febniarij) in the 27th year 
“ of his reign, or which, at any time before, did belong or ap- 
“ pertain to any other person or persons, and after came to the 
“ hands of our said sovereign lord; and also all other persons, 
“ being grantees or assignees to or by our said sovereign lord 
“ the king, or to or by any other person or persons, than the 
“ king’s highness, and the heirs, executors, successors, and 
“ assigns of every of them, shall ami may have and enjoy all 
“ and every such like advantages against the lessees, their ex- 
“ editors, administrators, and assigns, hij entnjfor non-paynmit 
* I’obt, 287 . “ rciiff or for doing of \m$tc or oilwr forfeiture *, and also 

note (4). « shall and may have and enjoy all and every such like and 

“ the same advantage, benefit, and remedy, by action only 

(1) So 3 Mod. 338. Barker v. Dtt- (2) The recital in the preamble is: 
rwer. S.C. Carth. 182. (i Mod. 194. “ Forasmuch as by the common haw of 
JVep v. Yally. S.C. 2 Salk. 6.51. 1 “ this realm, no stranger to any covc- 

Wils. 16.5. Thrale v. Corntoall. Sir W. , “ nant, action, or condition, shall take 
.Tones, 4.3. Trahearne v. Cleabrooke. •“ any advantage or benefit of the same, 
2 Str. 776. Patterson v. Scott. 1 Com. “ by any ways or means in the law, but 
Dig. Action (N. 4. 6.) 1 H. Black. 445. “ only such as be parties or privic 
Auriol. Latch. 197. Smith v. “ thereto.” See 5 II. 7. 19. a. 

fVaijt. 
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« for not performing of other conditions^ covenants, and Thuusby 
“ agreements contained and expressed in t|je indentures of Plant. 

“ their said leases, demises, or grants, against all and every 
“ the said lessees, and farmers, and grantees, their executors, 
administrators, and assigns, as the said lessors or grantors 
themselves, or their heirs or successors, ought, should, or 
might have had and enjoyetl at any time or times, in like 
“ manner and form as if die reversion of such lands, tenc- 
“ ments, and hereditaments had not come to the hands of our 
“ said sovereign lord the king, or as our said sovereign lord, 

“ his heirs and successors, should or might have had and en- 
“ joyed in certain cases by virtue of die act made'at the first 
“ session of this present parliament, if no such grant of letters 
patent had been made by his highness.’* And this act of 
parliament hath now transferred the privity of contract from 
the lessor to the assignee of the reversion, by the words of the 
act, which say, that the assigiice shall have such like and the same 
advantage, ^c. bij action only, for not'performing the covenants, as 
the lessor, &c. Anti so the privity of cmitrac% is transferred by 
this act; as in the like case the privily of contract is transferred 
by the statute of bankrupts, by the assignment of the com¬ 
missioners of bankrupts: wherefore the ’-action here is well 
brought in London, where the contract was made, and where 
the lessor himself might/ and also ought to, have brought his 
action, if he had not assigned over his reversion. 

Against which it was objected, on the part of the defend¬ 
ant, that at common law an action of covenant lies by an as¬ 
signee of the land for a thing to be done upon the same land, 
as appears in Spencer^s case, 5 Rep. 17,18.; and so it is said 
in and case, Cro. Car. 221. And this statute [ 240 J 

does not transfer all covenants, but those only which concern 
the land demised, as to repair the houses, or to mend the 
fences; and does not transfer any collateral covenants, as to 
pay a gross sum of money, or other things of the like nature, ^ 

as appeal's, Co. Lit. 215. a. & b. *: and therefore the intent of * 
the statute was not to transfer every privity of contract, but to 
knit and annex the covenants touching or concerning the land 
demiseil to the reversion, so that they may pass as annexed and 
incident to the reversion; for if the intent of the statute had 
been to transfer every privity (f contract, then all covenants, 
as well those which arc collateral, as those which concern the 
land demised, would have passed ; the contrary of which ap- 
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Thursby pears all the bopks. (3) And the better construction of n 
V. Plant, statute is to exn^nd it as near the rule of the common law as 
■■ may be; but tl^common law annexes the action of de6i for 

rent to tlie reversion, and the assignee shall maintain it only 
upon the privity of esfafe, and not upon the privity of contract. 
And so may the statute be now expounded, that the action of 
covenant is annexed to the reversion ; and tlie assignee shall 
maintain such action of covenant upon the privity of estate^ 
and not upon the privity of contract. And it is not lik|^!tinto 
an assignment of commissioners of bankrupts; for there no¬ 
thing but a bare chose in action is transferred, otherwise no¬ 
thing at all would be transferred. But if a man seised in fee 
make a lease for years reserving rent, and afterwards becomes 
a bankrupt, and the commissioners of bankrupts assign over 
the reversion and rent, there the assignee shall have an action 
of debt upon the privity of estate, and not upon the privity of 
contract wherefore it was prayed that the judgment 
should be arrested. 

But after deliberation, the court resolved that Uie action 
was well brought in London, because they held that the 
statute transferred the privity of contract; for an action of 
covenant is not like an action of debt for rent reserved; for 
if the lessee assign over his term, and the lessor accept of the 
assignee as his tenant, now the lessoi^ cannot have an action of 
debt for the rent against the first lessee, by reason of his own 
acceptance, which hath extinguished the privity of con¬ 
tract [«]; os ^fl/^cr’sease, 3Rep.24.a.b. Cro.Jac.334. Marsh 


(3) But the better opinion seems to 
be, that the assignee of the reversion 
could not bring an action of covenant 
at common law, but it is given by the 
statute of 32 H. 8. c. 34. 3 Mod. 338. 
Barker v. Banner. 1 Wils. 165. Thrale 
Comxoall. 3 Term Rgp. 401. Webb 
V. Russeli. 


(4) For the assignment by the com¬ 
missioners, like an assignment by the 
lessor himself, destroys the privity of 
contract. But he may also maintain an 
action of covenant on the privity of 
contract under "the statute 32 H. 8. 
c. 34. 


[o] JValket^a case supports this rea- it seems a contradiction in terms to say, 
son given by the court; but although that an action of covenant will lie after 
the privity of contract be extinguished the extinction of the privity of contract, 
quoad the action of debt, it seems not * The word “ contract’* cannot be put 
to be wholly and for all purposes extin- here by mistake for “ estate: ' for al- 
quished,for it is immediately added, that though by acceptance of tlic assignee 
tlie lessor may still have covenant, and of the lessee, the privity of estate be- 
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V, Brace {• but yet in sifch ciKe, the lessor, after his own 
acceptance, shall ^maintain an action of (^gemntf as is ad-* 
judged in Bachelour and Gagers case, Cro.«|b. 188. And the 
Court relied much iipon^. the . case of Bretf wd Cumbet'land, 
Cro. Jac. 521, 52^., where queen Elhabeth made a lease for 
yea^s rendering rent, and the lessee coventeted to pay it, and 
afterwards the queen died, and the reversion descended to 
king James; and after^jN^rds the lessee assigned river his term,. 
anci||||ie assignee paid the rent to the king, and afterwards the 
king granted tlie reversion by his letters patent, and the pa¬ 
tentee accepted.the r>ent from the assignee; and afterwards 
the said patentee brought an action of covenanC against the 
executors of the first lessee, and adjudged that it was main¬ 
tainable (5): which must be of necessity, by reason of the 

■ ■ ■ ■ ■ ~ - - —------ - ■ . 1_Sh. 


Tbursby 
V. Plant. 



Z 24.1 3 


(5) The same difference is taken in 
the following cases. Cro. Eliz. 715. 
Marroxu v. Turpin. Moor, 600. S.C. 
Cro. Jac^09. Barnard v. Godscall. Sir 
W.Jones^23. Bacheloure v. Gage. Cro. 
Car. 5f9. Norton v. Acklane, 1 Roll. 
Abr. 522. (N.), pi. 1, 2. 1 Iirownl.20. 
Fisher v. Ameers. 2 Bulst. 151, 152. 
March v.Erace. 4 Mod. 82. Glover v. 
Cope. 3 Lev. 233. Edxoar^smv. Morgan. 
2 Show. 133. Ashhurst \. Mingag. Lill. 
Entries, 135. S.C. 1 Wils. 165. Thrale 
V. Cornwall. Doug. 765. 3d edit. Chan¬ 
cellor v. Poole. Ibid. 460, 4pl. 3d edit. 


Eaton V. Jaques. 1, Term. RepV 92.95. 
Ludford -v. Barber. So^a^manjiyill be- 
liable upon an express covenant qfter 
his discharge under an insolvent act, 
unlc^ there be a special clause therein 
to relieve him from futur^ payments. 
Doug. 97. 3d edit. CoUerel v. Hooke. 
7 Term Rep. 305. Marks v. Upton. So 
his bankruptcy is no bar to an action 
upon such a covenant for rent accrued 
after his bankruptcy. 1 H. Black. 443. 
445. Mills V. Aiueiol. 4 Terra. Rep. 94. 
— 100. S.C. (p) — And the same dis¬ 
tinction holds against the executors or 


tween the lessor and lessee is no doubt 
destroyed, yet it is clear that the action 
of debt by the lessor against the lessee 
is grounded on the privity of cdiitract^ 
otherwise the vciui^would be local. 
There is much confusion in the books 
respecting privity of estate and privity 
of contract. Perhaps the best way of 
reconciling the cases is, by considering 
tliat at common law covenants ran with 
the landt but uot with the reversion; 
therefore the assignee of the lessee was, 
held to be liable in covenant, and to be 
entitled to bring covenant, but the as¬ 
signee of the lessor was not. Yet .as 
this liability and right in the assignee of 
VoL. I. 


the lessee arises out of his privity of es¬ 
tate, and of the annexation of the cove- 
iiaiUs to the land, all the actions by and 
against him are local; whereas tlie as¬ 
signee of the lessor having no liability 
or right, except«what is given him by 
32 H. 8., his action is transitory by ftie 
operation of the statute, except indeed 
in debt'for rent, whic)i he entitled to, 
independent of all contract," by the 
mere relation in which he s'tdnds^to the 
•land. . j 

[p] See also Wadham v. Marlowe, 
in the note Co 1 H. 3)1.437. and to 
8 East, 314. The same distinction holds 
between assumpsit and debt, where the 
C c 
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Thursby privity of contract transferred by force of the said statute; for 
^v. Plant.^ there was no privjjy of estate between them, because the first 
^ lessee had assigslp his term before the grant of the reversion 
to the patentee j which proves that by the statute the privity 


administrators of the lessee for years. 
For if an ekccutor or administrator as* 
sign the term, the lessor, in case he has 
not accepted of tlic assignee as his te¬ 
nant, may bring an action of debt in the 
detinet against the executor for rent 
incurred after the assignmciit, upon tlic 
contract of the testator; and such ac¬ 
tion bping founded upon the contract 
may be brought in any county. But if 
the lessor, h^^accepted of the assignee 

demise is not dndcr seal. 8 East, 311. 
Boote' V. ' Wilson. But now by stat. 
49 G. 3. c. 121. s. 19. it is enacted, 
** that in all cases, in which a cotnmis- 
sion of bankrupt shall be sued forth 
against any person after the passing of 
this act, and such person shall be en¬ 
titled to any lease or agreement for a 
lease, and the assignees shall accept the 
same and the benefit therefrom, as part 
of the bankrupt's estate and effects, the 
bankrupt shall not be, or be deemed to 
be, liable to pay the rent accruing due 
after such acceptance of the same as 
aforesaid, and after such acceptance 
the bankrupt shall not be liable to be in 
any manner sued in respect or by cea- 
son of.,any subsequent noq-observation 
or non-performance of the conditions, 
covenants or agreements therein con¬ 
tained thep follows a {Iroviso enabling 
the lessor to apply to the Lord, Chan¬ 
cellor for rplief^in case the assignees 
refuse either to accept the lease or give 
up the premises. Tins statute puts an 
entire end to the bankrupt’s covenants,' 
where the lease is accepted by the as¬ 
signees; and therefore if he come, in 
again as assignee of the assignees, he 
shall be charged only in that capacity, 


as his tenant, he cannot afterwards 
maintain an action of debt against the 
executor, because the privity of con¬ 
tract is destroyed by the assignment; 
Cro. Eliz. 715. Marrovo v. 

S.C. cited in 3 Hep. 24. a. Walkers 
case. Moor, 600.; though he may still 
have an action of covenant upon the ex¬ 
press covenant for payment of the rent, 
and lay the venue in any county. And 
so may the assignee of the reversion by 


and not as the original lessee. 5 Taunt. 
795. Doe v. Smith. 1 Marsh. 359. S.C. 
Tho mere fact of putting a Iq^se up to 
auction, the assignees never having 
taken actual possession, and there being 
no bidder, is not an acceptance of the 
lease within this statute. 7 East. 335. 
Turner v. Richardson, But if they 
put a lease up to sale and accept a 
deposit from a purchaser, they arc 
liable as assignees, unless they show 
the contract to he rescinded. Holt, 
290. Hastithgs v. Wilson. And any in¬ 
termeddling with or management of the 
property will be sufllcicnt to fix them. 

7 Taunt. 206. Thomas v. Pemberton, 
4 Campb. 368. Welch v. Myers; as 
where‘the assignees entered upon and 
managed the pcfpe.ty, although the 
bankrupt’s effects were jipon the pre¬ 
mises, and the assigne*^ delivered up 

. the keys immediately after the effects 
were sold. 1 B. & A. 303. Hanson v. 
Stevenson. But merely omitting to 
deliver up the key is not sufficient; 
,3 Campb. 340. Wheeler v. Bramah; 
nor a release of an undertenant. 

8 Taunt. 325* Hill t^, Dobie, 2 B. 
Moore, 242. S.C. 
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of contract is transferred; whereforfe it was adjudged for the 
plaintiff in this term. (6) ' ^ 

Whereupon the defendant afterwards sPught a writ of 
error in the exchequer-chamber; and in 22 & 23 of 


Thctrsby 
V. Plant; 



virtue of the statute of 32'H. 8. c.34. 
Cro. Jac. 521, 522. Breit v. Cumber¬ 
land. fy] The surrenderee of a copy- 
hold^eversion is within the equity of 
the statute. 1 Sliow. 262. Glover v. 
Cope. 3 Lev. 326. Skin. 305. Garth. 


205. S<C. So where the lessee has 
assigned the terra, his executor or ad¬ 
ministrator is chargeable in the sao^e 
manner and with the like diversity as 
has been just above mentioned where 
the executor himself has assigned. 1 Sid. 


[y] So may the assignee of part of 
the reversion in all the land ; Co. Litt. 
215. a.; and the assignee of the re¬ 
version of part of the land. 2 B. & A. 
105. Twynam v. Pickard. Where te¬ 
nant fur life makes a lease under a 
power, the remainder man is considered 
to be on assignee of the reversion with¬ 
in this statute. 3 M. & S. 382. Isher- 
voood v. Old&notv. The statute applies 
only to covenants which run with the 
land. 5 Rep. 17* Spencers case. There¬ 
fore the assignee of a rent^charge is not 
within the statute; both bc(*ause he has 
not the reversion, and because Sl cove¬ 
nant cannot run with a rent. 5 M. & S. 
411. Milnes v. Branch. In that case 
J. B. being seised in fee, conveyed to 
the defendant and J.J.t their heirs and 
assigns, to the use that J. B, his heirs 
and assigns, might have and take to his 
and their use a rent certain, to be issu- 
ing out of the premises, and subject 
thereto, to the uSe of the 'defendant, 
his heirs and assigns; and the defend¬ 
ant covenanted with J. B. his heigs and 
assigns, to pay to him, his heirs and as¬ 
signs the said rent, and to build xoithin 
one year one or more messuages on the 
premises for better securing the said 
rent. J. B. xaithin one year demised thet 
said rent to the plaintiffs for 1000 years. 
It was held that covenant would not lie 
for the plaintiffs, either for non-pay¬ 
ment of the rent or for not building the 


messuages; for the covenant was per¬ 
sonal to J.B,. But the assignee of the 
revei^sion of premises situate within the 
weekly bills of mortality, mentioned in 
' 14 Geo. 3. c. 78. s. 83., may maintain an 
action on a covenant to insure. 5 B. & 
A.l. Vernon V. Smith, The princijdes on 
which covenants are said to run with the 
land areJttUy explained in the judgments 
of the court in this last caap. A. lessee 
for years, assigns his interest in part of 
the premises to Z?., and covenants for 
quiet enjoyment; B. afterwards assigns 
to C., who is evicted by the original 
lessor for a forfeiture incurred by A; 
it was held thaf C. might maintain an 
action on the covenant against A., on 
account of the privity of estate, and 
the covenant running with the land. 

3 B. & A. 392. Campbell v. Letvis, Cro. 
Car. 503. Middlemore v. Goodale. 

An appointee is not to be considered 
as an assignee with respect to the liabi- . 
lity in covenant. Thus, where an estate 
was conveyed td a trustee in fee, to the 
use of such persons as TV. should ap¬ 
point, and JV. convenanted in the same 
conveyance for himself, his heirs and 
assigns, to pay a certain fee.farm rent 
reserved out of the.estate to the lord, 
it was held that the land was not bound 
in the hand of fV.’s appointee by TV.^s 
covenant. 6 East, 289. Roach v. Wad- 
ham. 
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TnuRSBY the now king, the case was opened, and the justices and 
Plant. ^ barons were prima facie di different opinions; therefore the 
. countess of Lvm^, who was concerned in the said rent, per¬ 

ceiving it, compounded with Plant the defendant, and allowed 


266. HeUier v. Casbard. 1 Ley. 127. 
S.C. 3 Mod. 325. Coghil v. Freelove. 
It is true, that Lord Coke, io Walker*^ 
case, 3 Rep. 24. a. says it was adjudged 
in Overton v. St/dhallf that if the execu¬ 
tor of a lessee for years assigns over his 
interest, an action of debtr doth not lie 
againsrhim for rent due after the assign¬ 
ment ; and that if the lessee for years 
assigns over his interest and dies, the 
executor shall not be charged for rent 
due after his death; for by the death 
of the lessee the personal privity of con¬ 
tract as to the action of debt in both 
cases was determined. In answer to 
which it may be observed, 1. That' Pop- 
hamy tlic Chief Justice, in his report of 
the same case (Poph. 120.), says, that 
he was of another opinion; and in Maor, 
352. Walker v. Harris; Latch. 262. 
Iretnonger v. Netosam; and in 1 Show. 
341. Pitcher v. Toveyy it is said that no 
judgment was given. ■»2. The case may 
^ be admitted to be law, if the lessor, 
after the assignment cither by the lessee 
or the executor, accepted of the assignee 
as his tenant; for then the lessor cannot 
bring debt against the executor, because 
the privity of contract was determined 
by the assignment, and acceptance of 
the assignee. But, thirdly, if it were 
-decided in that case, cither that the as- 
signment itself, without any acceptance 
of the assignee',' destroyed the privity of 
contract; dr that the death of the lessee 
for years, after an assignment of the 
term by him, without any acceptance 


of the assignee, determined the privity 
of contract; so that the lessor in either 
of these cases cannot maintain an action 
of debt after such assignment, such deci¬ 
sion appears not to be well considered; 
and indeed the case of Overton v. Syd- 
hall, has been frequently denied. 1 Sid. 
266. HeUier v. Casbard. 1 Lev. 127. 
S. C. • 3 Mod. 325. Coghil v. Freelove. 
2 Vent. 209. S. C. 4 Mod. 76. Pitcher 
V. Tovey, For it is now settled by these 
cases, that the privity of contract of the 
testator is not determined by his death, 
but the executor shall be charged with 
all his contracts so long as he has as¬ 
sets ; and therefore he shall not dis¬ 
charge himself by making an assignment 
without the consent of the lessor, but 
shall still be liable in an action of debt 
as well as covenant for the rent incurred 
afterwards; and so where the testator 
himself has assigned the term in his life¬ 
time, his executor is chargeable in the 
same manner. 3 Mod. 326. But though 
covenant lies against the lessee upon an 
express covenant after assignment and 
acceptance of the assignee, yet it seems 
that such action does not lie against the 
lessee upon a covenant inlaio, (such as 
the words yielding and paying [^rj, de¬ 
mise, grant, which a-iC covenants in law 
both by the lessor and lessee) afler as¬ 
signment and acceptance of the as¬ 
signee. 1 Sid. 447. Sir W, Jones, 223. 
Bachelotire v. Gage. 4 Term Rep. 98. 
Mills ,v. Atiriol. [s] 

(6) This case has been ever since 


[r] In. Selwyn’s Ni. Pri. tit. Cove- tit. Covenant (C.) pi. 10. Styles, 406. 
nant, p. ^50. it is laid down that the Porter v. Svieetnam, are cited. See also 
words « yielding and paying” constitute 1 Sid. 266. HeUier v. Casbard, S.P. 
an express covenant. And Roll. Abr. [rj And no* action will lie against 
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him sol. out of the money recovered, and the other rent due, Thursby 
and he paid the rest; and so it was not determined in the ex- ^ p- 
chequer-chamber. — Jones, Winnin^on, smd^lir^e of counsel 
for the plaintiiTs in the king’s bench, and Saunders of counsel 


with the defendant. 


considered as a leading one upon this 
subject. Carth. 183. Darker v. Darner. 
1 Show. 194. S.C. 6 Mod. 194, 195. 
/•Fcyf. Yally.^ 1 Wils. 1G5. Thrah v. 
Conmall. 1 H. lllack. 433. Mills v. 
Auriol, 4 Term Hep. 941 S. C. When¬ 
ever the action is brought upon the 
contract itself, it is transitory; for dthi- 
ium et contractus sunt nullius loci; 7 Rep. 
3. a.; DtUwer’s cose. 2 Inst. 231.; 
therefore the lessor may bring debt or 
covenant against the lessee, and 'the 
lessee covenant against the lessor, in any 
county. 7 Hep. 2. a. Buhoers case. [<] 
Or the lessor may bring debt or cove¬ 
nant in Dnglatid for lands in Ireland, 
Jamaica, &c. 6 Mod. 194. We^ v. Yally. 
So may the assignee of the reversion 


bring covenant against the/mec, and the 
lessee against the assignee the reversion, 
in any county, upon such express cove¬ 
nants contained in the lease as run with 
the estate in the land demised, such as 
non-payment pf rent, not repairing, and 
the like, by virtue of the statute of 
32 H. 8. Thursby v. Plant. For as the 
lessor might *in such case have brought 
covenant against the lessee, or the lessee 
^against the lessor in any county, so may 
now the assignee df the reversion against 
the lessee, and the lessee against the 
assignee of the reversion, by virtue of 
that statute, which has transferred the 
privity of contract with respect to such 
covenants, in the same plight as the 
IcsSor had them against the lessee, or the 


an assignee of the Icssed, .except for 
breaches of covenant happening; whilst 
he is assignee: therefore an assignee 
may always get rid of his liability by 
assigning over, which he may do to a 
mere pauper, although such person 
neither takes actual possession nor re¬ 
ceives the lease; 1 Bus. & Pull. 21. 
Taylor v. Shum. Str. 1222. Le Keux 
v. Nash ; and although the assignment 
of the lease remaii)^ in the hands of the 
solicitor of the assignor who has a lien 
for the cxpences of preparing it. 
3 Campb. 394. Odell v. Wake. 'And 
this may be done by the assignees of a 
bankrupt, although by accepting the 
lease they have discharged the bank¬ 
rupt from liability under the 49 Geo. 3. 
c. 121. s. 19.; and by assigning them¬ 
selves to an insolvent person, leave the 
lessor without any responsible tenant. 
2 Madd. 330. Onslovo v.- Corric. 


[^] Covenant or debt by the lessor 
against the executor of the lessee for 
arrears of rent accrued m the testator’s 
lifetime, is transitory: so is covenant, 
or debt in the detinet, against the exc> 
cutor as executor for rent accrued in his 
own time, for he is charged on the pri¬ 
vity of contract and not of estate, and is 
lial^le only so far as he has assets, and 
whether he occupjps the land or not: 
but covenant or del)t in the debet and 
detinet against the executor, not nam¬ 
ing him as executor, for rent accrftei^ 
in his own time, is local; for the execu¬ 
tor is in such case charged as as^gnec 
on the privity of estate and not of con¬ 
tract. 1 Sid. 266. Ilcllier v. Casbard. 

••2 Lev. 80. Cormel v. Lisset. And 
see ante, 1. bote (1), and the autho¬ 
rities there cited; and ante, p. 112. 
note [v]. 
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lessee against the lessor. In the case of 
Crestoick v. Smnders, 2 Shovir. 200. 
it is said to have been adjudged, that 
covenant by the assignee of the rei^crsion 
against the lessee for not repairing, must 
be laid in the county where the land 
lies, and the case of Bord v. Cudtnore, 
in Cro. Car. 183., and this case of 
Thursby v. Ptantf are cited ,in support 
of it. But these authorities do not 
warrant the decision, but arc directly 
contrary to it, and so arc all the other 
determinations. An assignee of a re¬ 
version may also have an action of debl 
for rent against thelesscc, and the action 
being founded, not upon any privity of 
contracty but upon privity of estate only, 
is local. The action of debt lay for the 
assignee of the reversion at common 
law; for the rent being incident to the 
reversion, and the lessee being in pos¬ 
session of the I'and, and in the percep¬ 
tion of the ^profits, the law therefore 
created such a privity between them as 
would support this action for the rent. 

5 H. 7. 18.. b. 19. a. Bro. Dette, 141. 

1 Roll. Abr. 591. (B). pi. 2. 3 Rep. 
22. b. Walker's case. 4 Mod. 81. Glo¬ 
ver v. Cope. 3 Mod.c338. Darker v. 

. Darner. For the same reason of privity 
of estate, the lessor may have debt or 
covenant for rent or for not repairing, 
Ac. against the assignee of the term at 
the common law; 5 H. 7. 19. a. 3 Rep. 
22. b. Walker's case; but in such oasc 
the action, whethcr^debt pr covenant, 
is localy because it is founded upon the 
privity of estate only, between the lessor 
and assignee of the term, the privity of 
contract being destroyed by the assign-^ 
ment; Carth. 182, 183. 2 East. Rep. 
S80. Stevenson v. Lombard; conse¬ 
quently the assignee of the reversion 

• 

[u"] As the modern mode of declar¬ 
ing is not ‘.to set out the parcels in the 
declaration, the defendant cannot in 


must also bring the action against the 
assignee of the term in the county where 
the land lies, because the statute of 
32 H. 8. transfers the privity of con¬ 
tract to the assignee of the reversion in 
the same manner ns the lessor had it. 
3 Mod. 337, 338. Barker v. Darner. 
S. C. 1 Show. 199. Carth. 182. 1 Salk. 
80, 81. The report of the case in 
Salkeld seems to be inaccurate, in not 
stating that the action of covenant was 
brought against the assignee <f the iemiy 
for the decision turned upon that cir¬ 
cumstance. For the same reason, co¬ 
venant by the assignee of the lessee 
against the lessor or the grantee of the 
reversion, is also local; for it lies at 
the common law in respect of the pri¬ 
vity of estate, which is always local. 
5 Rep. 17 a. Spencers case. F. N. B. 
116. C. But in all these cases, if such 
loqpl action be brought and tried in a 
wrong county, the defect is aided after 
verdict by statute 16 & 17 Car. 2. c. 8.; 
and therefore, when the defendant in¬ 
tends to take advantage of the wrong 
venue, he must demur to the declaration. 
7 Term Rep. 583.—588. Mayor of 
London v. Cole. Willes’ Rep. 431. 
Bailiffs of Lichfield v. Slater. [?<] It 
should seem that the lessor cannot 
bring an action of covenant after he 
has parted with the reversion for any 
breach of covenant accrued subsequent 
to the grant of the reversion, but the 
action can only bo brought by the 
assignee of the revetsion; for the sta¬ 
tute of H. 8. has transferred the pri¬ 
vity of contract, together with the 
estate in the land to the assignee of 
the reversion. See 3 Lev. 154. Beely 
and Purry. 

^ssssBsssgsm^ 

general demur for this cause, without 
first setting olft the indenture upon 
oyer. 
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Craft versus Boite. Case 36. 

Hil. 20 & 21 Car. II. Regis. Roll. 902. 

Loiuha, 7 T% ^ it renienil)ered, that heretofore, to wit, hi the Samepre^ 
iX5 term of St. Michael last past, before our lord Eiumss. 
the king at Westminster, came Joseph Craft ejerk, by Daniel 
Mareoood his attorney, and bi'ought here into the court of 
our said lord the king then there his certain bill Joseph 

lioile, in the custody of the marshal, &c. of a plea of tres¬ 
pass upon the case; and there are pledges of prtTsecution, to 
wit, John Doc and Richard Roc; which said bill follows in 
these words, to wit; London, to wit, Joseph Craft, clerk, com¬ 
plains of Joseph Boite being in the custody of the marshal of General pream- 
the marshalsea of our lord the kinj^before the king himself; 
lor that whereas he the said Joseph Craft is a godd, true, 
pious, faithful, and honest subject of our lord the now king, 
and as such good, true, pious, faithful and honest subject of 
our said lord the now king, and^f the lord Charles the First, 
late king oi'England, from the time of his nativity hitherto,*, 
hath behaved, had, and governed himself, and for all the time 
aforesaid was had, held, and reputed of good name, fame, 
condition, coiiversatiol^,. and reputation, as well among vene¬ 
rable persons, as other grave and faithful subjects of our said 
lord the now king, with whom he the said Joseph Craft h*ad f 242 ] 
any acquaintance; and also as such faithful and honest subject 
of our said lurd the now king hath hitherto remained and con¬ 
tinued unhurt, untouched, and immaculate, without any kind 
of theft, felony, fraud, deceit, and without the imputation or 
suspicion of the same, or any of them.^ By means^of which 
said good name, fame, condition, conversation, and reputa¬ 
tion, and by I'eason of his learning in the study of divinity in 
the university of Oxford, for four years and more, lie the said 
Joseph Craft had obtained th^ favour and gootl-will of divers 
noblemen and great men of this realm of England: and he 
the said Joseph Craft, for the space of three years now last 
past, hath been, and yet is, a minister of the holy gospel, in 
the holy church of this realm of England, and hath taken 
upon himself the holy orders of tfie said church, and for all 
the time last above mentioned hath been in that function, 
with the greatest praise and commendation for his exemplary 
zeal for piety, innocence of life, and integrity; insomuch 
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Craft v. that he hath not only obtained and had the love and good- 
Boite. jJ! his neighbours and other faithful subjects of our 

said lord the kin^, and nobles and great men, but also had 
daily gained and received divers great gains, profits, and ad¬ 
vantages to the great and more ample maintenance and sup¬ 
port of him the said Joseph Crafty and the great increase of his 
Bmtclju wealth: nevertheless the said Joseph Boite, not ignorant of 
the premises, but contriving and maliciously intending to de»- 
prive him the said Joseph Craft of his said good name, fame, 
credit, esteem, and reputation, which he before possessed, and 
to bring him the said Joseph Craft into scandal, infamy, and 
dislike, as well among all the venerable persons, as other grave 
and faithful subjects of our said lord the now king, and parti¬ 
cularly among his neighbours and friends, and also to cause 
the said Joseph Craft to bo punished according to the laws 
and statutes of this realm of England, made and provided 
against those who should commit such kind of felonies or 
thefts, on the 20th day of October, in tlie 20th year of the 
reign of our lord Charles the Second the now king, at Lon¬ 
don, to wit, in the parish of St. Marp-le-Bow, in the ward of 
, Cheap, in the presence (1) and hearing of divers faithful sub- 

(l) The declaration must shew a persons, omitting the word “ hearing^ 
publication- of the slander, otherwise is held to be, sufficient, for it shall be 
the action does not lie ; and therefore intended to ’be in their hearing. Cro. 
it is averred in this declaration, that the Eliz. 486. Hall v. Henneslei/. Cro. Jac. 
defendant spoke the wwrds in the pre~ 39. Kellan v. Maneshy. Cro. Car. 199. 
scnce and hearing of several persons. Smart v. Easdale. And, as the dcclar- 
But these words, though generally used, ation must shew a publication, there- 
are not absolutely necessary: any others fore, if the words arc Welsh, French, or 
that denote a publication are sufficient; other foreign language, the plaintiff 
as, that the defendant spoke the words must aver that the hearers understood 
“pa/am,” or “pKiWce.’^Cro. Eliz.861. such language; Hob. 268. in Fleet- 
Taylorv, Hofto. So, 'aIleging the words wood Curley. Cro. Eliz. 865. Price 
to be spoken in the presence of several v. Jenkings, 1 lloll. Abr. 74. (A); [a] 

fa] In an action for "a libel in a fo- sure,'* &c.; for such a mode of state- 
reign language, the original must be set ■ ment deprives the defendant of taking 
out, and not a mere translation. 6 T. R. the opinion of the court upon the words 
162. Zenobio v. Axtell. The libel itself of the libel by demurrer. 6 Taunt. 169. 
must be set out in the declaration; JVood v. Brown. 1 Marsh, 522. S. C. 
hence, it is not sufficient to state that So in actions verbal slander, the 
the defendant published a libel, “ pur- words must be stated. 3 M. & S. 110. 
porting that the plaintiff’s beer was of Cook v. Cox. 
bad quality, and sold by deficient mea- 
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jects of our said lord the now king being then and there pre- Craft t?. 
sent, and hearing the same, falsely and (2) maliciously spoke, ^ Boite. 
asserted, and with a loud voice published and proclaimed these 
false, feigned, scandalous, and opprobrious words of (3) the 


unless, indeed, with respect to* Welsh 
words, the action is brought in any of 
the courts of great sessions in Wales, 
for it shall be intended the hearers un¬ 
derstood the words. But it docs not 
seem necessary, though usual, to give 
the signidcation of such foreign words 
in the declaration; for the court will 
inform themselves by those who under¬ 
stand the language, what the words 
mean in English. Hob. 126. 1 Roll. 
Abr. 86. (L). pi. 5. And it is safer 
not to translate the words; for it has 
been held that, where the words in 
Welsh signiBed that the plaintiff was 
perjured, and were therefore actionable^ 
but the translation of them into Eng¬ 
lish did not amount to perjury, but only 
that the plaintiff was forsxaorn, no action 
would lie. Sty. 263. Ross v. Latu- 
rence. [4] It is an cstaWished rule, 


[6] But it should seem, that it would 
now be held necessary to set out a 
translation in the declaration ; for in 
Rex v. Manassch Goldstein, which was 
tried at the Old Bailey, the prisoner 
was found guilty upon an indictment 
framed on the statute 43 Geo. 3. c. 139., 
for forging an instrument purporting to 
be a treasury note^ or receipt of the 
Prussian government. The case was 
afterwards argued before ten of the 
judges, abs. Bayley J. and Wood Bl on 
4 th Feb. 1822; and a majority of eight 
to two of their lordships held, that the 
indictment was bad for want of a trans¬ 
lation of the instrument, which was in 
German. 3 Brod. & Bii%. 201. The 
reason appears to have been, that their 
lordships considered that the Court 
ought to have the instrument before 


that slanderous words must be under¬ 
stood b*y the court in the same sense 
as the rest of mankind would ordinarily 
lindcrstanit them. Therefore, where 
one said of another that his character 
fioas infamous ; that he taould be dis- 
“ graceful to aj^y society; that those who 
“ proposed him as a member of any so- 
ciety must have intended an insult to 
“ it; that he* would publish his shame 
“ and'irfamy ; that delicacy forbad him 
^ifrom bringing a direct charge, but it 
** was a male child, who complained to 
“ him these words were understood 
to mean a charge of unnatural practices,, 
and sirfficiently;^ certain in themselves to 
be actionable, without the aid of an 
inuendo to that purpose, which, it was 
admitted, would not enlarge the sense. 
5 East, 463. Woolnoth v. Meadows, [c] 
(2) The declaration must also shew 

them, in a language which they under¬ 
stand, to give them the means of de¬ 
ciding whether it be within the statute. 
Bayley on Bills, 5th ed. 445. 

[c] “ The rule which at one time 
prevailed, that words are to be under- 
stoo4 in mitiori se^su, has been long ago 
superseded, and words are now construed 
by courts, as they always ought to have 
been, in the plain and popular sense in 
which the rest of the world naturally un¬ 
derstand them.” Per Lord EMerAorough 
C. J. in 9 East, 95. Roberts v. Camden. 
To be actionable in theniselves,the words 
when only spoken, not written, must be 
Such as in their plain and popular sense 
convey to the minds of the hearers a 
charge of some offence for which the 
plaintiff is amenable to the law: or of 
having some disease which will exclude 





Craft versus Boite. 


Craft o. said Joseph Craft, in these English words foUowing; that is to 
Boite. « Look, there is a thievish rogue,” (meaning and point¬ 

ing with his finger to the ssaHL Joseph Craft, the now plaintifti) 


“ did’st ever see such a 


a malicious intent in the defendant; 
but it is not necessary to use the word 
“ fnalidoushj^' for the word *\falsclf* 
alone has been held to be sufficiently 
expressive of a melicious intent. Moor, 
459. Ow. SI. Mercer v. Sparks. S. C. 
jVoy, 35. Indeed in Sty- 392. Atio7i. 
Rolle, C. J. was of opinion that, in a 
declaration it is not necessary to use 
either the words falsely or maliciously, 
but in an indictment or inforination it is. 
I suppose he meant that after verdht 
the omission of them would be helped 
in a declaration, [d] 

(3) Notwithstanding a colloquium is 
laid to have been had by the ddfendant 
with other persons of and concerning 
the plaintiff, it still seems necessary to 
introduce the slanderous words by an 
averment that the defendant spoke them 
of and concerning the plaintiff, other- 
. wise it seems it will be insufficient upon 
a special demurred; for though per¬ 
haps after verdict, or on a general de¬ 
murrer, it will be intended, that the 
words were spoken of the plaintiff, and 
that the innuendo connects the word he 
with the plaintiff, of whom it is said in 
the former part of the declaratior.', that 
the defendant had had a^discoursc; yet 
as it is necessary to aver, that the de¬ 
fendant spoke the words of the plaintiff, 
that cannot be sup*{)lied by inference 
or argument, W'hen the omission of the 
averment is specially pointed out as a 

him from society. See Selwyn’s Ni. 
Pri. tit. Slander. And the jury miisfc 
be sattfified that the defendant used the 
words in the sense imputed, ibid. It 
would be endless to^ cite the numerous 
instances of the application of these rules. 


thievish rogue? lie” (again meaning 


cause of demurrer. But where no col¬ 
loquium is laid to have been had by the 
defendant of the plaintiff, there seems 
to be no doubt that the omission of 
such an averment is a fatal detect 
in the declaration. 2 Roll. Rep. 24*4. 
Scutt V. Hawkins. As where the plain¬ 
tiff declared that the defendant said 
these words, “ lie” (meaning the 
plaintiff) “ is a thief,” &c. without an 
averment that the words were spoken 
to the plaintiff, or o/'him, according to 
the usual course; the declaration was 
held ill, because it did not appear of 
whom the words were spoken, and the 
.innuendo will not help it; and yet there 
was laid a colloquiuni of the plaintiff, 
and that the defendant said these words, 
« He,” &c. 1 Roll. Abr. 83. pi. 7. 95. 
pi. 7. S. P. Cro. Jac. 126. Johnson v. 
Aylmer. • Ibid. 39. Kellan v. Maneshy. 
1 Sid. 52. JDacy v. Clinch. 2 Str. 934. 
Lowfield V. Bancroft. But where it is 
laid, that the defendant in a discourse 
w’ith the plahiiiff said in the second 
person, “ You” (meaning the plaintiff) 
“ are a thief,” &c., the declaration is suf¬ 
ficient, though the plaintiff docs not 
allege that the words were spoken to 
the plaintiff, or of him; for it cannot 
but be intended ‘that the words were 
spoken to hhn, with whom the conver¬ 
sation is alleged to have been hud. 
1 Roll. Abr. 85. pi. 8. And where it 
is laid that the defendant in a discourse 


So in an action for slander of 
title, it is ne^ssary to allege and prove 
malice. 4 Burr. 2423. Hargrave v. 
Lp Breton. 3 Taunt. 246. Smith v. 
Spooner. 
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the said Jos^i prqft) “ hath stolen two hundred pounds Craft v. 
“ worth of plate out of Wadham college*” (4) (meaning a ^ Boitb. 
college called Wadham college, in the university of Oxford.) second count. 
And the said Joseph Boitef of his further malice against him 


with the plaintiff said to him, You,” 
&c., there is no need of an innuendo, for 
it is plain enough without it that “ you” 
means the plaintiff. 2 lloll. Rep. 243, 
244. Scutt V. Ilaxvkins. Where the 
words are only actionable, because they 
arc spoken of a tradesman, &c., as that 
he is a cheat, bankrupt, &c. and the 
declaration avers, as it must do, that the 
defendant spoke the words of the p'lain- 
tiff in the way of his trade, &c., the 
plaintiff must, on the trial, prove that the 
words were spoken in relation to his 
trade, &c. otherwise he will be non¬ 
suited. [ej 

(4) An innuendo is only explanatory 
of some matter already expressed; il 
serves to point out where there is prece¬ 
dent matter, but never for a new charge; 
it may apply what is already expressed, 
but cannot add, or cnlargef qp change, 
the sense of the previous words. 2 JSalk. 
513. Rexv. Greepe. S.C. 1 Ld. Rayra. 
2i'}6. 12 Mod. 139. If this definition 
be applied to the present case, this in¬ 
nuendo seems to be improper. For 
there is nothing expressed in the intro¬ 
ductory [)art of the declaration to con¬ 
nect Wadham coWc^c with the university 
of Oxford; it may be situate in* any 
other place; all th^ the plaintiff says 
upon the subject is, that he studied in 
that university, but he docs not say 
cither that he was a member of Wadham 
college in the university of Oxford^ or 
that the college was situate in that uni¬ 
versity. Therefore the innuendo, being 
an addition of new matter, and not an 


[e] See 2 Saund. 307 a. note (1). 
Although this innuendo be 
wrong, yet as it was not necessary to 


explanation of what is before expressed, 
seems,to be wrong, [y*] In Rex\. 
Hornet Cowp. 684. De Grept C. J. in 
delivering the opinion of the judges in 
the House of Lords^ adopts the above 
definition of an innuendo, as given out 
of Salkeld. An innuendo, says he, 
means nothing more than the words 
“ id estf* “ scilicet," or “ meaning,* 
or “ aforesaid,** as explanatory of a 
raattei* sufficiently expressed before ; 
as, such a one, meaning the defendant, 
or such a subject, meaning the subject 
in question. But as an innuendo is 
only used as a word of explanation, it 
cannot) extend the sense of expressions 
beyond their own meaning, unless 
something is put upon the record for it 
to explain. As in an action upon the 
case against a man far saying of an¬ 
other, “ He has burnt my barn,” the 
plaintiff cannot, by way of innuendo, 
say, meaning “ his barn full of corn 
4 Rep. 20 a. Barlam*s case; because 
that is not an explanation of what was 
said before, but an addition to it. But 
if in the introduction it had been aver¬ 
red, that the defendant had a barn ftdl 
of corn, and that in a discourse about 
that barn, the defendant had spoken the 
words of the plaintiff, an innuendo of 
its being the barn full of corn, would 
have been good; for by coupling tlic 
innuendo with the introductory aver¬ 
ment, “ his barn full of corn,” it would 
have made it complete. So in on action 
on the case for saying tliat the plaintiff 
Was forsworn; he cannot, by way of 

sustain the action, it might have, been 
rejected as vsurplusage. 9 East, 
Roberts V. Camden. 
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Craft v . the said Joseph Crafts afterwards, to wit, oq the 21st day of 
Boitr. October, in the said 20th year of the reign of our said lord the 
now king, at London aforesaid, in the parish and ward afore' 
said, falsely and maliciously spoke, asserted, and with a loud 


innuendo, say, meaning “ that he had 
** perjured himself ih his answer'a bill 
“ filed against him." But if the declar* 
ation had contained a colloquium re- 
specting an answer averred to have been 
put in on oath by the plaintiff to a hill 
filed against him, in which he was 
charged to be forsworn,‘‘'the innuendo 
would have been good. 8 East, 427* 
Havokes v. Haxjokep. See also 6 Term 
Rep. 691. Holt v. Scholejield, S.P. In 
Tuchin’s case, 5 State Trials, 590., one 
part of the libel was this, “ the misma- 
** nagements of the navp have been a 
greater tax upon the merchants than 
the duties raised by parliament;." In 
order to explain what was meant by 
the navy, Che infwmation stated in the 
iniroductory part that, of and con- 
“ cerning the royal navy of this kingdom, 
** and the government of the said navy, 
“ it is written so and so.” When the 
Information came, in stating the libel, 
to the word “ navy'’ by an innuendo, 
it explains it thus; meaning the royal 
navy of this kingdom; which, being 
coupled with the averment in the in¬ 
troductory part of it, made the sense 
and the charge complete. Again, in 
another part of the same information 
for another libel, one part of the libel 
was thus: “ There is another plot 
*1 against you;" and afterwards, **it 
** is a plot preparatory to your trial.” 
What trial ? The introductory part of 
the information charged, that this libel 
was written ** of wd concerning the 
** defendant, and a prosecution to he 
” had against him for divers seditious 
” libels, by him, before that time, com- 
“ posed and published.” * The inform¬ 
ation afterwards explains ** you," thus, 


meaning “ the defendant." This, con¬ 
nected with the averment in the intro¬ 
ductory part, was a sufficient explana¬ 
tion of the charge. In the case of Rex 
V. Matthetos, 9 State Trials, p. 682. et 
seq. which was an indictment upon stat. 
6 Ann. c. 7-,* the words of the libel 
were these: “ From the solemnity of 
“ the Chevalier’s birth, and if heredi- 
** tary right be any recommendation, 
“ he has that to plead in liis favour." 
It was there said. What Chevalier? 
Who was he ? What recommendation ? 
and to what thing ? In the introductory 
part, the information charged the libel 
to have been written, “ of and con- 
*’ cerning the Pretender," and “ of 
and concerning his right to the crown 
** of Great Britain." ' And it was held 
that the innuendos in the body of the 
libel, expla'ning the words “ Cheva- 
“ liei;," &CW to mean the Pretender, and 
his hereditary right to the crown of 
Great Britain, when connected with the 
averments in the introductory part, of 
its being written “ of and concerning 
“ the Pretender and his right to the 
“ crown of Great Britain," were a suf¬ 
ficient explanation to make good the 
charge. In the case of Rex v. Alder- 
ton, Saycr’s Rep. 280., the libel was an 
advertisement, reciting certain orders 
made for collecting money, on account 
of the distemper amongst the horned 
cattle, advertised by the clerk of the 
peace for the county of Si^olkf and 
it charged, that by these orders the 
money collected had been improperly 
applied. The information charged this 
to be a libel on the justices of Suffolk. 
In the body of the libel it was not said 
by the order of the justices: nor did the 
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voice published and proclaimed these other false, feigned, Craft o. 
scandalous, and opprobrious words of the^said Joseph Crqfi, Boitb. 
in the presence and hearing of divers faithful subjects of our 
said lord the now king, and friends and neighbours of him the 


information, in the introductory part, 
say, that it was a libel ** of and concern- 
ing the justices of Suffolk" But when 
the information came to state any of 
the orders in tlie advertisement, it added 
this innuendo ; “ meaning an order of 
“ the justices of peace for the county 
** of Suffolk." But these innuendos 
could not supply the want of an aver¬ 
ment in the introductory part, of its be¬ 


ing written o/'and concerning the justices / 
because they were not explanatory of, 
but in addition to the former matter; 
and the court were of opinion, that the 
information having hmitted the words 
“ of and concerning the justices,’* in 
the introductory part, iKich omission 
was fatal; and judgment was accord¬ 
ingly arrested, [g] 


C/r] In 4* B. & A. 314*. The King v. 
Burdetty the information stated that the 
defendant,intending to insinuate that di¬ 
vers liege subjects of our lord the king 
had been inhumanly cut down, maimed^ 
and killed, by certain troops of our said 
lord the king, published the alleged 
libel, “ of and concerning the govern¬ 
ment of this realm, and of aj)d concern¬ 
ing the said troops of our said lord the 
kingthe alleged libel was then set 
forth, and only one innuendo intro¬ 
duced, following the word “ dragoons,” 
and which was as follows (meaning the 
said troops of our said lord the king, 
and meaning thereby that “ divers liege 
subjects of our said lord the king had 
been inhumanly cut down, maimed,^, and 
killed by the said troops of our said lord 
the king,”) two objections were taken in 
arrest of judgment. First, that it did 
not sufficiently appear upon the .re¬ 
cord, that the libel was written of and 
concerning the government of the 
realm; secondly, that the part relating 
to the troops was indefinite, and should 
rather have been charged os a libel on 
the troops generally, than as “ of and 
concerning the said troops.” But the 
Court over ruled both objections. The 
first, because they said, that the Court 
m,ust understand the words of the libel 


(^s undoubtedly they would be under¬ 
stood by all other men,) os written of 
and concerning the government of this 
kingdom. The second, because the 
word certain’* must be taken to mean 
part of the troops, and 'Xhe word 
’* saijl” in the innuendo to point at the 
same part: but if not, the latter part 
of the “ of and concerning” might J)e 
rejected, and the libel would then be 
charged in the information as written* 
** of and concernihg the government,” 
which is sufficient. If the declaration 
allege that the plaintiff carried on two 
trades, and that the words were spoken 
of and concerning him in the way of his 
trades, it will be sufficient to prove that 
the plaintiff carried on one of the trades, 
provided the -words proved apply to 
him in that trade. 1 M. & S. 287: 
Hall V. Smith. 3 M. & S. 369. Figgins 
V. Cogswell. See also as to introduc¬ 
tory averments being divisible. 4< M. d: 
S. .532. The King v. Sutton. The 
omission of the wofds of and con- 
qerning,” cannot in general be supplied 
by introductory words expressive of the 
defendant’s intention to vilify the plain¬ 
tiff, unless the words themselves neces¬ 
sarily point at the plaintiff more than at 
any other individual. 4 M. & S. 164. 
The King v, Marsden, 
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Craft v . 
Boitb. 


Otber won]|. 


said JosipA then and there present and hearing the 

same, in these other ETtglisA words following; that is to say, 
Did*st ever see such a thievish rogue ?’* (meaning and point¬ 
ing with his finger to the said Joseph Craft the now plaintiff,) 
“ he” (again meaning the said Joseph Craft) stole two 
“ hundred pounds worth of plate out of Wadham college,” 
(meaning a college called Wadham college, in the university of 
of Oxford). "Whereas in truth he the said Joseph Craft never 
committed or perpetrated the said felonies, or either of them, 
or any such like crime; by reason of the speaking, proclaim- 
,ing, and .nublishihg of which said several false, feigned, scan¬ 
dalous, and opprobrious English words, he the said Joseph 
Craft is not only greatly hurt and injured in his said good 
name, fame, credit, character, and reputation, but also di¬ 
vers (5) subjects of our said lord the now king have upon that 


(5) There is no special damage laid 
in this declaration, the general words 
here used not amounting to^ such. 
Where the words are actionable, it is 
not necessary to lay special damage, in 
order to support the action. Sir W. 
^oiies,\9Q,Loxoe Harevoood* [h] But 
if.thc plaintiff has sustained any special 
damage, he must state it; for it is an 
'established rule, that no evidence shall 
be received of any loss or injury, which 
the plaintiff has sustained by the speak¬ 
ing of the words, unless it be specially 
stated in the declaration. In 1 Str. 
666 . Brotohing v. Netoman, Lord Ray¬ 
mond took a distinction between the 


[A] If the words bc^ actionable in 
themselves, they ^are not* the less so, 
because they arc spoken of the plaintiff 
as a candidate for a seat in parliament. 
1 N. R. 47. Hartoood v. Astley. Al¬ 
though words be^ actionable in them¬ 
selves without an'innuendo, yet, if an 
innuendo ascribe a particular meanipg 
to them, the plaintiff is bound to prov6 
that they are spoken in that sense. 
3 Campb. 461. Smith v. Carey, 

[t] The same distinction seems /or¬ 
derly to have obtained as to giving in 


cose, where the special damage is the 
gist of the action, and where the words 
are in themselves actionable: that in 
the former, evidence of special damage 
is allowed, though the particular in¬ 
stances of such damages are not speci¬ 
fied in the declaration ; but in the lat¬ 
ter case, p{)rticular instances of special 
damage shall not be given in evidence, 
unless particularized in the declar¬ 
ation. [f] There the plaintiff declared 
that, by reason of these words, one 
J, M.f and divers other persons who 
were his customers, left off dealing 
with him. However, modern practice 
does not warrant this distinction; for it 


evidence other words than those laid in 
the declaration; * but it is now held 
that the plaintiff may prove other 
words, whether actionable in them¬ 
selves or not, as evidence of the animus 
with which the defendant spoke the 
wordswhich are laid. Rustell v.M*Quie¬ 
ter, cited in note to 1 Campb. 48. 
Thompson v. Bernard, But the de¬ 
fendant may prove such words to be 
true; because he has had no opportu¬ 
nity of justifying them. 2 Stark. 417. 
Wame v. Chadxoell. 
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occasion withdrawn themselves, and do daily more^nd more 
withdraw themselves from the society of him the said Joseph 
Craft i and he the said Joseph Crafty for declaring his inno¬ 
cence in the premises, hath been compelled and obliged to lay 
out divers large sums of money, jpad to undergo divers great 
labours of his body, to ^e damage of him ^e said Joseph 
Craft of 200/.; and therefore he produces suit, &c. 

And now at this day, to wit, on Saturday next after the 
octave of St. Hilary in this same term, until whichday the said 
Joseph Boite had leave to imparl to the said bill, and then.to 
answer, &c. before our .lord' tlie king at Westminstery comes 
as well the said Joseph Craft by his said attorney, al the said 
Joseph Boite by Andrew Loder his attorney; and the said 
Joseph Boite defends the wrong and injury when. See.] and says 
that the said Joseph Craft ought not to have or maintain his 
said action thereof against him; because he says, that long 
before the said several times when the said words specified in 


Cravt V. 
Boitb. 


Imparlance and 
pica. 


^ctia non. 


seems now fully established, that in 
each case the special damage must be* 
alike particularly Specified in the declar¬ 
ation. Therefore,’ in an action by a 
victualler for calling his wife a whore, 
whereby several customers lel^ his house, 
without naming any, this is not la;^ing 
a special damage. Bull. Ni. Pri. 7. 
But where the declaration, in an action 
of slander imputing incontinence to the 
plaintiff, stated that he was a preacher 
to a dissenting congregation in a cer¬ 
tain chapel, and deri^d considerable 
profit from his preaching, and by rea¬ 
son of the slander ‘ “ the said persons 
** frequenting the chapel bad refused to 
** permit him to preaTIh there, and had 

discontinued giving the profits which 
** they usually had^and otherwise would 
*• have given,” it ..was held sufficient 
without saying teho those persons were. 

f/c] An action for slander of title is 
not maintainable against a person claim¬ 
ing title to the premises, 3 Taunt. 246. 
Smith v. Spooner; or professing an in¬ 
tention to dispute the right hereafter. 

1 M. & S. 639. Pitt V. Donovan. 


8 Tern^Rep. 130. Hartley y. Herring. 
So in an action of slander of title, 
whereby the plaintiff loft the 'sale of his 
lands,, it was held too general, and 
therefore bad. Sir W. Jones, 196. 
Lowe V. Harewood. [A j The special 
damage must be the legal and natural 
consequence of the words spoken, other¬ 
wise it docs not sustain the declaration. 
If a third person is guilty of an iUegal 
and tortious act to the plaintiff in conse¬ 
quence of the words, the defendant is 
not answerable for it, but the plaintiff 
must bring his action against such third 
person. 8 East, 1. Vicars y. Wilcocks. [/j 
The persons particularized in the declar¬ 
ation, as having left off dealing with 
the plaintifi^ by reason of the speaking 
of the words, may be called as witnesses 
tq prove the fact. — See Lib. Plac. 45. 
pi. 66. Lill. Ent. 79, 80. Ibid. 61,62. • 

.[/] The lojis of substantial benefit 
^frising from the hospitality of friends 
.is sufficient special damage. 1 Taunt. 
39# Moore v. Meagher. 
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Graft v. 

Boite. 

C 244 ] 
BecaubC the 
jjhuntiff stole 
three ounces of 
silver plate out 
of Wsdhaoi 
college. 


Wherefore ha 
spoke the words 
in the declar¬ 
ation. 


the said declaration are supposed to have been spoken and 
published by him the said Joseph Boite^ to wit, on the first day 
of June, in the'said 20th year of die reign of our lord the now 
king, he the said Joseph Crqfi,, three ounces of silver plate, of 
the goods and chattels of the warden, fellows, and scholars of 
the college called Wajham college, Jh the university and city 
of Oafopi, in flie county of the same city, at the said city of 
Orfordyyjp. the county of the said city, wi^in the said college 
fbuncl,. Moi^usly and as a felon of our lord the king stole, 
took, and carried away; wherefore he the siiid Joseph Boite, 
afterwards, to Wit, on the said 20di day bf October, in the 20th 
year of the I'eign of our lord the now king, at London afore¬ 
said, in the parish and ward aforesaid, spoke, asserted, and with 
a loud voice published and proclaimed to the smd Joseph Cre^, 
and of the said Joseph Craft, in the presence and hearing of 
divers faitliful subjects of our said lord the now king then and 
there being present and hearing the same, the English words 
specified in the said declaration, that is to say, ** Look, there 
** is a young thievish rogue,” (meaning him the said Joseph 
Ctqfl,) “ did’st ever see* such a thievish rogue? he” (again 
meaning the said Joseph Ctqft) '* hath stole two hundred 
“ pounds worth ef plate out of Wadhan cifellege,” (meaning 
a college called Wadham college, in the university of Oxfoid-) 
and afterwards, to wit, on the 21st»day of October, in the said 
20 th year, at Londo^i aforesaid, in the parish and ward afore¬ 
said,'he the said Jbsejs/t JBoiYc likewise spoke, asserted, and 
wkli a loud voice published and proclaimed to the said Joseph 
Ciajl, and of the said Joseph Ciajl, the said other English 
words specified in the said declaration, ^at is to say, Did’st 
“ ever see such a thievish rogue ?” (meaning the said Joseph 
Craft,) “he” (again meaning the ssid Josi^h Craft) “stole 
“ two hundred pounds worth of plate out oC Wadham college,*’ 
(tfteaning a college calleil Wadham college, in the university 
of Ojford,)* as he well might for the cause aforesaid (6); and 


( 6 ) ^Iiis plga of justification seems 
to be prpperly*pleaded. It confessis 
tba .peaking of thV words alleged in 
the declaration, but. sa;;^, the plaintiff 
wa 8 |*i^lty of a felony/and specifies the 
ngtupS of* it, together with the time 
when, and the place wher^ the,plaii\tiff 
Comn^ted it: 89 that the plea alleges 
•the plaintiff to be guilty of that species 


of felony, which the^efendant charged 
him with; and therefore the plaintiff 
may come prepared to answer and dis¬ 
prove it at the trial. The present prac¬ 
tice is not to repeat the words over again 
in the plea as is here, but to say, 
“ and therefore *the said defendant, at 
** the said several times, in the said de- 
claration, in that behalf mentioned, 



244 


Pasch. 21 Car. 11. Regis. 

this he is ready to verify; wherefore he prays jud^ent if the 
said Joseph Craft ought to have or maintain his said action 
thereof against him. 

'And the said Joseph Craft says, that he, by any thing 
by the said Joseph Boite above in pleading alleged, ought 


** said and spoke of the said plainlifF the 
** said several words, in the said deda- 
“ ration nietationcd, for the speaking 
“ whereof "the 'Said plaintiff has above 
“ complained against hiip, as he lawfully 
“ might," &c. “’The law does not al¬ 
low .of pleas of justification, containing 
general charges of fraud or felony* com¬ 
mitted by the plaintiff, because they do 
not apprise the plaintiff of the defence 
which is intended to be set up. Thus 
in Neaiman s.Bailey^ (cited in 1 Term 
Rep. 750. JA^on vL Stuart,) which 
was an action by a justice of the peace 
against the defendant, who charged hftn 
with pocketing* all the fines and pe¬ 
nalties forfeited.vby delinquents whom 
he convicted, without distributing them 
to the poor, or in any othg* manner ac¬ 
counting for a sum of 501. then in 
hand. The defendant pleaded, that the 
plaintiff was a justice of the peace, and 
that, during the time he acted as such, 
he convicted divers and sundry persons 
respectively, in divers and sundry fines 
and sums of money, for and on pretence 
of their having respectively committed 
divers respcctiv®-' offences againiSt the 
form and effect of divers statutes of 
this realm; which said respective fines 
and sums of money, amounting in the 
whole to 50/., he received of thg re¬ 
spective delinquents, so by him convict¬ 
ed, and had not paid the same to the 
several persons to whom the same ought 
to ihave been paid, by virtue of the re¬ 
spective statu tes^ut had kept and de- 
. taiued the sarad/lfeqtrary, &c. To this 
there was a 'Special demurrer; and the 


justification was bad, because it did not 
specify any one fine, or penalty, which 
had been tinjdstly levied. So where in 
an action for a libelt for printing of the 
plaintiff that he was a swindler, the de¬ 
fendant pleadbd, that the plaintiff had 
been illegally, fraudulently, qnd disho¬ 
nestly concerned and connected with, 
and was one of a gang of swindlers and 
common informers, and had also been 
*guilty of deceiving* and defrauding 
divers persons, with whom he had had 
dealings and transactions, wherefore ho 
printed, &c. To this there was a spe¬ 
cial demurrer: and the court of K. B, 
was of opinion that the phea was bad, 
as being too general. The defendant 
ought to have alleged some particular 
crime, with the time, place, and the per¬ 
sons with whom the plaintiff was sup¬ 
posed to be connected. When .tne 
defendant took upon himself to justify 
generally the chargS of swindling, he 
must be ])reparcd with the facts which 
constitute the charge, in order to main¬ 
tain his plcair And he ought to state 
those facts specifically, to give the 
plaihtilF an opportunity of denying 
them; for tlit plaintiff, cannot come to 
the trial prepared tp-justify his- whole 
life. defendant could not prove 

the justification, as Hb has pleaded it, 
by general evidence; but he has no jus¬ 
tification unless he caVi prdve the spe¬ 
cial iiiktances, and knowing them he 
•Ought to putt-them dn the'record, that 
’ the plaintiff may be prepared to aas^er 
them: and tliey reversed'tho^udghsent 
of the C. F. which had held^^'Bie plea 


court were clearly of opinion that tlie good. 
VoL. I. 
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Caaft V. iiot to be barred from having his said action tliereuf against. 
Bojte. ^ iiim the said Joseph Boite, because he says, tliat the said Joseph 
tiiat the defend- Boite, of his olOM •WTong wHhout such cause, as is by him the 
ant, de injuria said Joseph Boitc above ill pleading alleged (7), on the said.20th 


atuart. The plea of justificatiqn 
must confess the speaking of the words 
alleged, otherwise it is bad; as if the 
declaration be, “ thou hast flayed the 
“ thief with me, ^nd has stolen iny 
cloth, and half a yard of velvet,” the 
justification was, that th^ plaintiff was 
his tailor, and upon the day of, &c. he 
delivered to him a yard and a half of 
of velvet to make him a* pair of hose, 
which he made too little, ratione cujus, 
he spoke these M'ords, “ thou hast 
“ stolen part of the velvet which I 
*' delivered you, absque hoc, that he 
“ spoke any words aliter vel alio modo,” 
this justification is not good, for it does 
not ebnfess any words, though it tra¬ 
verses the words alleged. And it was 
bad on another ground, that it did not 
answer the words, ** thou hast stolen 
“ my cloth." Gro. Eliz. 239. Johns v. 
(liftings. So it is holden to be no jus¬ 
tification to ad action of slander to say, 
that such an one told the slander to the 


defendant. But if the person repeating 
the slander at the same time mention 
the name of the person from whom he 
heard it, that may be pleaded in justi¬ 
fication to an action brought against tlic 
former. 12 Ilcp. 130. Earl of North¬ 
ampton's case’. 7 Term Rep. 17. Da¬ 
vis V. Lewis. And the reason seems to 
be, because the defendant gives to the 
party injured a certain cause of action 
against the original speaker. There¬ 
fore it is not sufficient in a justification 
of slander, that the defendant named 
the original author of it at the time, to 
allege that the original slanderer used 
such and such words, or to that effect; 
although in the libel declared on the 
defendant state that another had spokeu 
the same slanderous words of the plain- 
tifti or words to that ffect, but the de¬ 
fendant nmA give the very words used, 
though it bo only necessary to prove 
some material part of them. 2 East, 
426. Maitland v. Goldnep. [w] So 


,[m] So a justification repeating gene¬ 
ral charges against an aU^rney of gross 
fraud, &c. was held bHiTon demurrer. 

1 Taunt. 543. Holmes v. Catesby,^ A 
plea justifying the publication of the 
reasons of the plaintift*’8 dismissal from 
the service of tlur East India Company, 
ort tlia ground that tkc defesdant was 
ordered as governor in council to dis¬ 
miss the plaintiff for the reasons alleged,. 
was held insufficient; because it did not 
show that the mode of publication was 
such, as it was the duty of the defend¬ 
ant as governor in council to adopt. ^ 
.3 Taunt.,/^6. Oliver y. Lord William 
Bcntinc¥. 

[h] In that case another objection 


was taken, upon which the court gave 
no opinion, viz. that in no case can a 
defendant justify publishing in writing 
the oral slander of a third person, al¬ 
though in the same i^iting he mentions 
the author of 'the slander. However 
this may be, where the words originally 
spoken are actionable in themselves as 
slander, it seems clear that where their 
actionable quality arises from the cir¬ 
cumstance of their being in writing, 
such a justification cannot be good, 
because it does not disclose a cause of 
action against the third person. It has 
been held not to be a good justification, 
that there was reason to think the im¬ 
putation true from what' had been said; 
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day of October^ in the said 20th year of the reign of our said Craft «. 
lord the now king, spoke, asserted, and with a loud voice pub- , BotrE. 
lished and proclaimed of the said Joseph Crafi the said English gud propria 
words in the said declaration first above specified, that is to 
say, « Look, there is a young thievish rogue(meaning him the words, 
the said Joseph Crc ^;) ** did’st ever see such a thievish rogue ? 

he” (i^ain meaning the s&\dL Joseph Craft) ** hath stolen two 
“ hundred (lounds worth of plate out of Wadham college,” 

(meaning a college called Wadham college, in the univq*sity [ 245 ] 
of Oxford) \ and also afterwards, to wit, on the said 21st day 
of October^ in the 20th year kbovesaid, at Lotidon a^resaid, in 
the parish and ward aforesaid, he the said Joseph Boite likewise 
spoke, asserted, and with a loud voice published and pro¬ 
claimed of the said Joseph Craft the said other English words 
in the said declaration last above specified, that is to say, 

“ Didst ever see such a thievish roguS ?” (meaning the said 


where the declaration was for saying, 
** you are a thief and stoic 20^. from 
" me,” it is no justification that thh 
plaintiff stole a hen from the defendant. 
Cro. Jac. 6Y7. Hilsden v. Mercer. But 
the defendant may plead not guilty os 
to part of the words alleged, and justify 
speaking of the rest; or, whith is now 
the usual course, since the statute 
4 Ann. c. 16. by which the defendant 
with the leave of the court may plead 
several matters, the defendant may 
plead not guilty to the whole declar- 
tion, and plead a plea of justification to 
part of the words alleged either in the 
declaration, or in any count of it.. 

(7) This is held to be the proper 
w'ay of replying to h plea of justifica¬ 
tion of slander. For it is laid down in 
Crogate’s case, 8 Rep. 67 a. and recog¬ 
nised by subsequent authorities. Doc. 
Plac. 115. 1 Bosan. and Pull. Rep. 
C. P. 76. Jones v. Kitcheuy that the 
general plea, de injurid sua proprid ab¬ 
sque tali causd, is properly, when the 
defendant’s plea does consist merely 

without stating uihat had been said, and 
by whom. 1 Price, 76. Lane v. Howman. 


upon matter of excuse% and of no mat¬ 
ter oSf interest whatsoever, and dieitur 
de injurid sud proprid, &c, because the 
injury properly in this sense*, is to the 
person, or to the reputation, as battery 
or imprisonment to the person, or scan¬ 
dal to the reputation; Uiere, if the de¬ 
fendant excuse himself upon his owi\ 
assault, or upon hue and «ry levied* de 
injurid sud proprid generally is a.good 
plea. For there the defendant’s plea 
consists only upon matter of excuse, [o] 
Here too the modem practice is not to 
repeat the word# over again in the re¬ 
plication as this does, but merely to 
say, ** that the defendant of his own 
** wrong without the cause by the said 
** defendant in his said plea above 
« alleged in that behalf, said and spoke 
** the said words in the said declm’ation, 
or in the first, second, &c. counts of 
** the said declaration mentioned, for 
** the speaking whereof the said plain- 
tiff has above complained against 
*** him, to wit, at, &c. aforesaid, in the 
“ county aforesaid.” 

[oj See 2 Saund. 294 a. note (1). 
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Craft v . 
Boite. 

' -,- 


• Venirefacias. 


Postea. 


Defendant 
made default. 


Some of the 
jury oppear. 


A tales prayed 
t)y the plaintiff. 


Joseph Craft ;) he” (meaning the said Joseph Cj'oft) “ stole 
“ two hundred pounds wortli of plate out of Wadham col- 
** lege,” (meaning the said college called Wadham college 
in the university of Oxford y) in manner and form as he the 
said Joseph Craft hath above thereof complained against him, 
and this he prays may be inquired of by the country. And 
the said Joseph Boite thereof likewise, &c. Therefore let a 
jury thereof come before our lortl the king at Westminster, 
on Saturday next after 15 days of Eastet', and who neither, 
&ci to recognise, &c. because us well, &c. the same day is 
given to the said parties there, &c. i afterwards the process 
thereof is continued between the aforesaid parties of the plea 
aforesaid, by the jury being respited thereof between them 
before our lord the king at Westminster, until Monday next after 
one month of Easter, unless the king’s faithful and well-belgved 
Sir John Kelynge knight, chief justice of our lord the king 
assigned to hold pleas before the king himself, shaft first come 
on Saturday next after three weeks of Easter, at Guildhall, 
London, according to the form of the statute, for default of 
jurors. See. At which day before our lord the king at West- 
minsiet', came the said Joseph Craft by his said attorney, and 
the said chief justice before whom, &c. sent here his record 
had before him in these words. Afterwards on the day and 
at the place within contained bqfofe the king’s faithful and 
well beloved Sir John Kelynge knight, the chief justice within 
named, having associated unto himself John Squire gentleman, 
according to the form of the statute, &c. came the within- 
named Joseph Craft by his attorney within contained; and the 
within-written Joseph Boite, although solemnly called, did not 
come,'*bSi made default; therefore let the jury, whereof men¬ 
tion is within made, be taken against him by default; and the 
jurors of that jury being called, some of them, that is to say, 
J. W., C. A., T. C., C. T., H. S,, and T. P., come and are 
sworn upon that jury; and because the residue of the jurors 
of the said jdry did not appear, therefore others of the by¬ 
standers, by the within-written sheriffs of London for this pur¬ 
pose elected at the request of the said Joseph Crefi and by 
the command of the said chief justice are newly appointed, 
whose names are affiled to the within-written panel according 
to the form of the statule in such case made and provided, and 
he jury so newly appointed, that is to say, J. Y., T. H., T, K., 
F. N., E, B., and A. Y., bemg called, likewise come, who 
being^lected, tried, and sworn to speak tlie truth of the witli* 
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in contained, togctlier with the said other jurors before im- . 

panelled and sworn, say upon their oath, that the saidJbs^^A y ‘ , 

Boite of his own wrong without such cause as by the said 

Joseph Boite is within in pleading alleged, on the within- 

written 20th day of October, in the within-written 20th year of 

the reign of our said lord the now king, at London within 

written in the within-written parish and wtird, spoke and 

asserted, and with a loud voice publisTied and proclaimed of 

the said Joseph Craft the within-written English words * * it« 

first within specified in the within-written declaration;-that KwwonJslw 

is to say, “ Look, there is a.young thievish rogue,” (meaning found, to say m 

him the SBxdi Joseph Craft:) “ didst ever see suclim thievish the plea and ro- 

** rogue ? he” (again meaning the said Joseph Craft) “ hath 

“ stolen two hundred pounds \^orth of plate out of Wadham spoke the said 

“ college,” (meaning a college called Wadltam college in the j“'^th™sdd*de- 

iinrversity of Oxford) ; and also afterwards, to wit, on the claration within 

within-written 21st day of October, in the within-written repeat- 

20th year, at London within written, in the parish and ward ing the words 

within written, he the said Joseph Boite likewise spoke, assert- counte^reT*°* 

ed, and with a loud voice published and j5roclaimed of the again. 

said within-wirlten Joseph Craft the other English words lastly 

within specified in the within-written deglaration; that is to 

say, “ Didst ever see such a thievish rogue ?” (meaning him 

the said Joseph Craft;) i* he” (again meaning the said Joseph 

Craft) “ stole two hundred pounds worth of plate out of 

“ Wadham college,” (meaning the said college called Wfdham* 

college in the university of Oxford,) in manner and form as 

the said Joseph Craft has within alleged: and they assess the 

damages of him the said Joseph Craft on the witliin-written 

occasion, besides his costs and charges by him abuat.Jiis suit 

in that behalf expended, to 50/., and for these costs and charges 

to S3s. and4f/. (8). Therefore; it is consifiered that the said Judgment. 


(8) The statute 21 Jac. 1. c. 16. s. 6. 
enacts, that in all actions for slanderous 
words, if the jury upon the trial of the 
issue in such actions, or the jury that 
shall inquire of the damages, do find or 
assess the damages under forty shillings, 
then the plaintiff shall have and recover 
only so much costs as the damages so 
given or assessed amount to, without 
any further increase of the same. In 
the construction of this statute it is 


held, that it only applies to the case 
where tlie words arc in themselves ac¬ 
tionable, and not where the words are 
not actionable, but the special damage 
alone is the ground of the action. Sir 
W. Jones, 196. Lovoe v. Harevoood. 
1 Salk. 206. Browne v. Gibbons. Andr. 

*375. Bass v. Hiclford. And in 2 Ld. 
Raym. 1588. Burry v. Perry, this dis¬ 
tinction is taken, that where the words 
arc not actionable, but the action is 
Dd 3 
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Chast V. Joseph Craft tk) recover against the said Joseph Boite the saiti 
Boite. ^ damages by the said jury in form aforesaid assessed, and also 
10/. Gs. and Gd. by the court here adjudged to the said Jo¬ 
seph Crafty with his assent, for his said costs and damages of 
increase: which said damages in the whole amount to 63/. 
And the said Joseph Boite in mercy, &c. 


maintained by reason of special da¬ 
mages the plaintiff has sustained upon 
account of the words, the plaintiff shall 
have full costs, though the damages are 
under 40«., for it is not the words but 
the special damage which is the cause 
of the action. But where the words 
are actionable of themselves, and spe¬ 
cial damages are laid by way of aggra¬ 
vation, and damages are under 40s. 
there shall be no more costs than da¬ 
mages, for it is properly an action for 
words within the statute 21 Jac. 1. c. 16. 
And this distinction has been adhered 
to ever since. 2 Black. Rep. 1062. 
Collier v.’'Gaillard. 3 Burr. 1688. 
Surman v. Shelleto. Bull. Ni. Fri. 11. 
It sometimes happens that some of the 
counts in a declaration are for words 
which are actionable, and the other 
counts contain words which arc not 
actionable, and there is a general con¬ 
clusion, that by reason of the speaking 
of the words in all the counts, the 
plaintiff has sustained special damage, 
which he particularly spccihes, as he 
must do; in this case, if the jury find 
damages under AOs. upon the tvhole 
declaration^ the plaintiff will be entitled 
to full costs. Therefore it *18 prudent, 
in order to prevent &11 costs, if the 


special damage were not proved, to 
have it so found, otherwise the defendant 
may be tricked. As in the case of 
Saville v. Jardincy 2 H. Black. 531. 
where th& declaration consisted of five 
counts: the first, second, and fourth 
were for words which were actionable ; 
the third and fifth counts were for say¬ 
ing to the plaintiff “ you are a swindler," 
which were held by the court not to be 
actionable, and special damage was laid, 
“ by reason of the speaking which said 
“ several words in the declaration,** Ac. 
Verdict for plaintiff generally on the 
whole declaration, with 1«. damages. 
The court was of opinion that, the ver¬ 
dict being general, some damages must 
be intended to have been given on each 
count, and es the words in two of the 
counts ard not actionable, the damages 
in respect of them were given for the 
special damage, and therefore the plain¬ 
tiff was entitled to fuU costs. In this 
case there can be no doubt that, if it 
had occurred, the jury would have 
negatived the special damage, and of 
course have found a verdict for the 
defendant, on the third and hflh counts. 
See Turner v. Horton, Willes’ Rep, 
438. [ja] 


[p] In cases within the statute, if the'" ed specially, will not entitle the plain- 
damages arc under 40s. the circum- tiff to full costs. 4 East, 567. Hal- 
stance of the defendant’s having plead- ford v. Smith. 
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Craft versus Boite. 


Case 36. 


A CTION upon tlie case for slanderous words. — The 
plaintiff declared that the defendant at hondont &c. 
falsely and maliciously spoke these scandalous words of the 
plaintiff, namelj', Laoky there is a thievish youhgrogue: he hath 
stolen tvx) hundred jiounds xoorth of plate * out of Wadham col¬ 
lege (meaning in the university of Oxjordy) to the plaintiff’s 
damage of 200/.; and thereupon he brought his action. * The 
defendant justified the words, because he said that the plaintiff, 
at Oxford in the county of Oxford^ stole certain plate out of the 
said Wadham college, wherefore he spoke the siiid words at 
London aforesaid, as he well inight. The plaintiff replied, of 
his own wrong without such came ; and thereupon issue was 
joined, which was tried at Nisi Prius Londo?iy and a verdict 
found for the plaintiflj and fifty pounds damages. • 

And it was moved by Saunders in arrest of judgment, that 
here was a mis-trial; for the speaking of the words at London 
was confessed by the defendant ki his juiltification; and the 
point in issue' is, whether the plaintiff committetl the felony 
alleged by the defendant in his justification, or not? which 
was triable, and to be trietl in the county of Oxford. Cro. 
Eliz.261. Fordc agnmst^Brooks : action for slander for perjury 
at Dale in Essex ; the defendant justified that the plaintiff was 
perjured at Westminster, and the venue was aw'arded tojae from 
Westminster in Middlesex; and so is the case of Boeoyer v. Jen- 
hyns, Moor’s Rep. 410. * And it is clear that it was so at 
the common law, (1) But the question was upon the new 


S.C. 1 Vi-nt. 
22. Sir T. 
Raytn. 181. 

2 Keb. 496. 
AVherc in an 
action laid in 
London for 
slanderous 
words spoken 
there, defend¬ 
ant pleads a 
local justifica¬ 
tion at Oxford, 
and the issue 
thereon is tried 
in London, 
and not at Ox¬ 
ford as it oujfht 
to be, this is 
aided by the 
stat. 16 & 17 
Car. 2. c. 8. 

*[ 247 J 


* Cro. F.liz. 
468. S.C. See 
2 Snund. 5 


(1) It is a rule, that if to a tran¬ 
sitory action the defendant pleads any 
matter which is itself transitory, he is 
obliged to lay it at the place mentioned 
in the declaration; sec ante, p. 8 a. 
note (2), and p. 85. note (1). 2 Saund. 
5 d. But if the justification be local, 
the defendant must plead it in the 
county where the matter arose, and at 
the common law the cause must have* 
been tried there, and not in the county 
where the action was laid, otherwise it 
was error. 8 Edw. 3. 8. pi. 20. 22 Ed. 
3. 16. pi. 53. Cro. Eliz. 870. Clerk v. 


Jaynes. 2 Roll. Abr. 598. pi. 3. & 4. 
Hob. 5. Crott) v. Edwards. Ibid. 76. 
Banks v. Parker, Yelv. 49. Chamcll 
V. Holland. 2 Saund. 5 e.f. Cowp. 165. 
Mostyn v. Fabrigas. Com. Dig. Amend-* 
ment (H. 3.) Vin. Abr. Trial (M. a.) 
So where the general issue was pleaded 
to part, and a local justification to the 
residue, the general issue must have 
been tried in the county where the 
action was laid, and the justification in 
the county where the matter of the 
justification arose, otherwise it was 
error. 3 Lev. 394. Hunt's c.ase. Cro. 

Dtl 4 
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statute of 16 & 17 Car. 2. c. 8. whereby it is ennctecf^ 
that no judgment shall be arrested or reversed; “for that 
there was no right veniie^ so as the cause were trieil by a 
“ jury of the proper county or place where the action is 
laid.” And Saunders urged that the statute ought to be 
construed, that the cause shall be tried in the 'proper county 
where die issue arises (2): and here the issue arises in Oxford¬ 
shire } for if a literal construction should be made, the statute 
would oust all trials by the projier county, where a local jus¬ 
tification is pleaded which arises out of the county where the 
action is laid. As in an action of false imprisonment iu Lon- 
do7i, the defendant justifies in Oxford as sheriff of Oafordshire, 
and traverses Londo?i; now, if issue be joined upon the cause 
of imprisonmnent, it ought to be tried in Oxfordshire ; but by 
this construction it may be tried in London. So in debt upon 
bond brought in London ; if the condition be to build a house 
at Yoi'hi and issue joined whether it was built or not, it may be 
tried at lAmdon according to this construction. And so it will 
now be impossible by pleading to remove any venue out of the 
county where the action isjaid. And the statute extended 
only to order a wrong ven7te as if the issue arises at Dale in 
the county of Oaford^ and the z^ejiue is from Sale in the same 
county, here is a right county^ but a vorong vaiue. But in the 
case at bar it is a wrong county, whiclj, (as he conceived) was 
neither aided nor intended to be aided by the said statute. — 
And of such opinion was Tuysden justice strongly. But 
Kelynge chief justice, Loinsford and Morion justices, were of 
a contrary opinion, and said, that the words of the statute 
were plain: and here the issue was tried by a jury of the jivo- 
per county where the action was laid, which was within the 
express words of the statute, and as they conceived within the 
intent of the statutii; whereupon they gave judgment for 
the })laintiff ’upon the first motion, against the opinion of 
Justice T’lsoysdcn and several others, as I was afterwards in¬ 
formed (^>). 


---s-=--T“ 

Jac. 127. Notoel v. Dier. Ibid. 87. (3) The judgment in this case was 

Lapvoorth v. IVast. See Hargrave and at first received with considerable dis- 
Butler. Co. Litt. 125. note (2;. See approbation, Comb. 75. Lander v. El- 
2 Saund. 5fg. liot; the bettor opinion being, that the 

(2) And the statute was so construed intent of the statute was to aid a vorong 
in the first case which was decided venue in the same couiity where the issue 
upon it. See Stirke r. Bates, Easter, arose, and not a wroH^ co«n/^ according 
19 Car. 2. K. B. 1 Lev. 207, 208. to the distinction made by Saunders, 
1 Sid. 326. However tlic subsequent decisions are 
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comformable hereto. 2 Lev. 164,165. 
Adderley v. Wise. 1 Vent. 263. Jennings 
V. Hunking. S. C. 2 Lev. 121. 3 Keb. 
509. Sir T, Rayra. 392. Horton v. 
Nanfon. 3 Lev. 394. Hunt's case, and 
Briggs v. Chexo, there cited. 1 Ld. 
Kaym. 330. Sir Jtichard Leving v. 
Lady Calverly. S. C. Carth. 44S. 
2Ld. Raym. 1212. Maitland v. Taylor, 
7 Term. Rep. 583. Mayor of London 
V. Cole. Willes’s Rep. 431. Bailiffs of 
Litchfeld v. Slatter. 

Note. —There is adistiriction between 
a libel and words. To xorite and pub¬ 
lish maliciously any thing of another 
which cither makes him ridiculous, or 
holds him out as a dishonest man, is held 
tobeaetionable,or punishable criminally, 


when the speaking of the same words 
would not be so. For xoriting is a 
more deliberate act, and contains more 
malice than bare speaking. Therefore 
speaking the words rogue and rascalt 
“ cheat and swindler,” or to say of 
another that he has the itch, are held 
not to 1)0 actionable; but the writing 
of these words maliciously is field to be 
so. Hard. 470. King v. Lake. Skin. 
123. Austin v. Culpeper, 2 Wils. 403. 
Villers v. Monsley. 1 Term. Rep. 748. 
J*Anson v. Sli^art. 2 Show. 313. Aus- 
tin V. Culpeper. 2 Str. 898. Harman v. 
Delany. The same distinction has been 
adhered to e4er since. 1 Bos. & Pull. 
331 . i^ell V. Stone, [y] 


[y] 4 Taunt. 355. Thorley v. Lord Kerry. S.P. 


Faulkner’s Case, by Indictment of Easier Term. '"Case 37. 

In the 21st Year of King Cliarles II. No. 21. 


- . ^»VTfcE it remembered, that at the 

in tin: county of Surrey. / Jj| 


Town and Borough of Southwark, 

general session of the, peace* 
of our lord the king, holden at the court-house on St. Marga¬ 
ret's Hill, within the town anti borough of SotUhwarIc in the 
county of Surrey, for the said town and borough, on Friday, 
/hat is to say, the 8th day of Jamiary, in the 20th year of the 
I’cign of our lord Charles the Second, by the grace of Gotl, 
of England, Scotland, France, and IrelamT, king, defender of 
the faith, &c. before Sir William Turner, knight* mayor of 
the city of London, Sir Richard Brown, knight and baronet, 
Sir John Frederick, knight, and Sir Thomas Bludxwrfh knight, 
aldermen of the said city, justices of our said lord the king 
assigned to keep the peace within the town and borough afore¬ 
said in the county aforesaid, and also to hear and determine 
divers felonies, trespasses, and other nvsdemesnors within the 
said town and borough in the county tiforesaid committed, by 
the oath of twelve jurors (1), good and lawful men of the 


(1) It seems clear that it must be ex- was presented by twelve jurors, other- 
pressed in the caption, that the offence wise it will vitiate the indictment. Cro. 
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Faulk- town anti borough aforesaid in the county aforesaid, then atid 
NEn's Case.^ sworn and charged to inquire for our said lord the king, 
• Tills was the * and for the body of the said city* it is j)resented f that Johi 
part of the Faulkner, of the parish of iSV. Saviour in the town and borough 
to!**Vid!*i»ost, of Sottihwark in the said county of Surrey, yeoman, on the 6th 
day of Decembet', in the 20th year of the reign of our lord 
Kt^v.**Kiider- Charles the Second, by the grace of God, of England, Scot- 
by, SOS. latid, F'rance, and Ireland, king, defender of the faith, &c. and 
note (2). continually af?ervvards until the day of the taking of this in¬ 
quisition, at the parish aforesaid within the town and borough 
atbresaid in the county aforesaid, yoluntarily, obstintitely, and 
without any licence, admission, or allowance of two justicc.s 
of our said lord the king assigned to keep the peace within 
the town and borough aforesaid in the county atbresaid, took 
upon himself to keep, and did keep, a common tippling-house, 
and in the same tippling-house there for all the time afore¬ 
said commonly and publicly sold and uttered ale and other 
drink to divers liege subjects of our said lord the king to 
the jurors aforesaid unknown, in contempt of our said lord tho 
now king and his laws, and against the peace of our said lord 
the now king his crown and dignity. See. 


Eliz. 654. Clyncard's case. 2 H. H. 
P. C. 167. And Lord Hale is of opi¬ 
nion, that the names of all tho jurors 
ought also to be certified from the in- 
ferior court t<f the K, B. in the caption 
or schedule returned, which is certainly 
correct. Ibid. In Hawk. P. C. 254. f. 
126. fol. edit., it is said, that indict¬ 
ments have been quashed for an omission 
of the names of the jurors in the caption: 
but there is a reference to this prece¬ 
dent in Saunders, where it is stated in 
the caption, that the indictment was 
taken by txoelve men, &c. fuithout naming 
them, and that no exception appears to 
have been taken on this account. How. 
ever, though it is necessary that the 
officer below should return the names 
of the jurors to the certiorari, yet, in 
making up the record in the King’s, 
Bench, the established practice of the 
Crown-office has been not to insert the 


names of the jurors in the caption. In 
2 Black. Rep. 718. Rex v. Inhabitant'^ 
(f St. Mickdel, it is said, that the judg- 
ment'was reversed upon this objection, 
that the names of tho jurors were not 
inserted in the caption. But this seems 
to be a mistake; for upon a search 
being made, it appears that the court 
took time to consider, and after Mr. 
Jastice Blackstone removed into the' 
Common Pleas, held tho judgment to 
be good. Thi.s observation was made 
by the court in Clarkson v. Woodhouse, 
M. 23 Geo. 3. K. B. and hy Mr. Jus¬ 
tice Butter in Rex v. Atkinson. East. 
24 Geo. 3. K. B. And in Aylett'% 
case in the House of Lords, July 6. 
1786, the point was decided, that the 
names of the jurors need not appear in 
the caption in the King’s Bench re¬ 
cord. [a] 


[a] See these cases in the note to names are always inserted in cases of 
4 East, 176. The Kvig v. Barley. The treason. 
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Faulkner’s Case, by Indictment of Easter Term. Case 37. 


JP'AULKNER was indicted at the sessions of tlie peace 
l>eld within the town and borough of Southwark in the 
county of Surrey for the town and borough aforesaid, before 
Sir William Turnei' knight, mayor of the city of London^ and 
divers aldermen of the same city, justices of the peace within 
tlie said borough of Southwark^ by the oath of gfx>d and lawhil 
men of the town and borough aforesaid, sworn and charged 
to inquire for our said lord the king, and the body of the said 
cilijy that he, for a certain *time mentioned in thejbidictnient, 
liad taken upon himself to keep, and had kept, a common 
tippling-house within the said 4}orough, without {he licence, 
admission, or allowance of two justices of tho peace, and during 
the same time the said Faulkner hod s^kl ale publicly to divers 
subjects of the king unknown to th^ury; and the indict¬ 
ment concluded in this manner, “ in contempt of our said 
“ lord the now king and his laws, and against the peace of 
“ our said lord the now king, his crown and dignity,” &c. 
And this indictment being brougfit into the King’s Bench in 
this term, it was moved by Saundei's to be quashed for two 
exceptions: 1. Because it appears that the jury were not 
sworn or charged to present any oilence within the borm^h of 
Southwark, but they were sworn and charged to present 
offences within the city of I^ndoti; for the words are, “ tp 
“ inquire for our said lord the king, and the body (^^thc said 
“ city:' and there is no city mentioned before but the city of 
J^ndou: and therefore the presentment of the jury of a fact 
in the borough of Southwark is beyond their oath, for they 
were not sworn or charged thereto. But the court would not 
quash the indictment for this exception, Itccause it is only the 
mistake of the clerk in certifying the caption, which may be 
amended in the Same term in which it is certified into this 
court, although it cannot be amended afterwards in another 
term (1): wherefore 7toysr/cw justice said to Saunders, that he 


S.C. 2Keb. 
50G. An in* 
dictmeiit 
founded only 
upon a statute, 
must conclude 
against t/ie Jbnn 
of the statute. 

A mistake of 
the clerk in 
certifying tlie 
caption of an . 
indictment 
removed into 
K. B. by cer. 
liorari may be 
amended in tlie 
same term in 
which it is 
certified, but 
not in another 
term. 


(1) So2 H. H. P. C. 168. 2 Hawk. Reg. v. Tutchin, Ibid. 278. 8Iiep,156b. 
P. C. 244. s. 97. fol. edit. Sir W. 157 a. Blackamore’s case. 2 Ld. 
Jones, 421. Sampson’s case, by the opi- *Raym. 968. Reg. v. Hoskins. 6 Mod. 
nion of Jones and Brampston. 1 Roll. * 58. S. C. 1 Vent. 344. Anon. 2 Ld. 
Abr. 196. (A), S. C. Style 85. Rex Rayni. 1039. Reg. v. Franklyn. 1 Str. 
V. Apsley. 1 Sid. 175. Rea v. Love. 442. Rex v. Carter. Cora. Dig. 
Bro. Ainendraent, 32. 6 Mod. 273. Amendment. (2 C. 2.) 1 Bac. Abr. 



249 fl 


Faulkner*s Case. 


Faulk- Imtl moved this exception too soon. Then he moved the 
ner 8 Case, second exception, that the indictment concludes at common 
law, as if it had been an offence by the common law, and 
dues not conclude against the form of the statute as it oiurht 


89. On the other it was ad¬ 
judged In The King v. Christopher At¬ 
kinson, esquire, East, 24* Geo. 8. K. B. 
in which all the authorities were cited 
and considered, that a caption may be 
amended after the term, and made 
agreeable to the truth of the case. 
That case in effect was tYiis: The de¬ 
fendant was indicted for perjury at the 
sessions of oyer and tennincr for the 
county of Middlesex, in February 
The indictment was removed into K. 
by the defendant in Easter term JbUow- 
ing by certiorari directed to the justices 
of oyer and terminer. It was returned 
with a caption not properly applicable, 
either to the court of oyer and termi¬ 
ner, or to th^ sessions of the peace. The 
caption was in this form: “ Middlesex, 
Be it remembered, that at the ge- 
neral session of oyer and terminer of 
“ our lord the king, holden in and for 
*• the county of Middlesex, at the ses- 
** sion-house for the' said county, on 
Monday the 24th day of February, in 
the 23d year of the reign of our 
** sovereign lord George the 3d, king 
of Great Britain, &c. before William 
“ Mavitoaring, Thomas Cogan, Henry 
** Lambe,anA Charles Sheppard,csqyares, 
** and others their fellows, justices of our 
“ said lord the king, assigned to keep the 
** peace in the county aforesaid, and also 
“ to hear and determine divers felonies^ 
trespasses, and other inisdetnesnors com- 
** mitted in the same county, by the 
** oath of G. C., W, A., H.L., J. A., 
(and others, naming them,) “gent., 
“ good and lawful men of the county 
** aforesaid, now here sworn and charged 
% to inquire for our said lord the king, 
" and for the body of the same county, 
** it is presented in manner and form, 


“ as appears by a certain bill of indict- 
" ment to this schedule annexed.” The 
record was made up by the prosecutor 
in the usual form, omitting the names 
of the jurors. The defendant pleaded 
to the indictment in the same Easter 
term, and at the sittings after Trinity 
term 1783 was found guilty. In Easter 
term, 1784, Mr. Bearcrojt moved in ar¬ 
rest of judgment upon two objections 
to the caption of the indictment. 

1. That it was an indictment for perjury 
at common law, which appeared as well 
from the nature of the perjury, as from 
the conclusion of the indictment, be¬ 
cause not laid contra formam siatuti; 
and it appeared by the caption, that this 
indictment was found before those who 
had no jurisdiction in perjury at com¬ 
mon law, namely, justices of the peace. 

2. That the names of the jurors did not 
appear upon the record. As to the 
first objection he said, the indictment 
was found before W. M., &c. justices 
assigned to keep the peace. There is a 
difference between the q^puaission of the 
peace, and of oyer and^l^^iner. The 
latter is one of the highcN^dommissions, 
—is inherent in the court of K. B., and 
may be granted to others. The form 
of the commission is essential to beset 
forth, because their [lowers are differ¬ 
ent from other justices. Commission¬ 
ers of oyer and terminer have jurisdic¬ 
tion in treason: that there was not a 
possibility of arguing that this was a 
commission of oyer and terminer, ex¬ 
cept from its being called so ; but that 
was not sufficient. The court could 
not but see that the indictment was 
found before justices of peace. In 
fact, Mr. Sheppard, one of the persons 
named as a commissioner< of oyer and 
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to have done; for at common law the keeping of a tippling- 
hoiise, and the selling of ale without licence, &c. was no of¬ 
fence; but it is made an.oilence by the statutes of 5 & 6 Ed, 6. 
c. 25. and 3 Car. 1. c. 3.; and therefore the indictment, being 


Faulk¬ 
ner’s Case. 



terminer, was not in that commission, but 
only in the commission of the peace. 
There are only four justices named in 
the caption, and ,four arc necessary to 
liuld a session of oyer and terminer; 
and therefore there was, not a sufficient 
number. Then it remained to shew that 
justices of peace have no jurisdiction in 
perjury at common law. 1 Sajk. 406. 
Iteg.'f. Yarrington; 2 Str.1088./tex v. 
Dainlon; are authorities to prove it. As 
to the second objection, the record was 
made up in a slovenly manner. The 
indictment is said to be found by tvoelve 
jurors, good, &c., they ought to be 
named. They were not words of course. 
If any one of the txvelvc, or among the 
twenty-three jurors, were not probus et 
legalis homo, as if he were outlawed, or 
attainted of treason or felony, would 
vitiate the whole indictment, and the 
defendant might plead it; but bjr stat¬ 
ing it in this general way, the party 
does not know who the jury are; and 
for this he ,.dted 2 H. H. P. C. 167. 
Atlerward^^PH^ the same term, the 
Attorney-(^^tRl [Arden) moved to 
amend the return to the certiorari, by 
inserting the commission of oyer and 
terminer, and the names of the justices 
before whom the indictment was found, 
according to the fact appearing by the 
said commission and the minutes yf the 
court, and that the caption might be 
amended agreeable to that return, and 
also by inserting the names of the ju¬ 
rors, as stated in that return. There 
was also produced an affidavit of the< 
clerk of the peace and of his clerk, and 
the crier of the court, by which it ap¬ 
peared, that the sessions of the peace, 
and of oyer and terminer for the county 


of Middlesex, l^e holden at the same 
time, and in the same court, but opeqed 
and adjcyirned by separate proclama¬ 
tions, the jurors under both commis¬ 
sions are the same l)ersonB, and it is the 
general practice to swear such jury, as 
well under the commission of the peace, 
as of oyer and terminer; that at the 
sessions, or ^ convenient time after, in 
the sessions-book are entered memoran¬ 
dums of the days of holding the ses- 
*Sion8, as well under the commission of 
the peace, as of oyer and terminer, the 
names of the justices, and entries of the 
proceedings in respect to indictments, 
recognizances, &c., or a summary there¬ 
of, from several official papers, docu- 
mtyits, and memorandums taken at the 
time; that all indictments under either 
commission are put together upon one 
file, and an alphabetical list thereof en¬ 
tered in the said book ; that it is the 
practice in raakifig returns to writs of 
certiorari, to take the indictments from 
oif the file, and to transmit them to 
K. B. If the indictment were preferred 
under the commission of oyer and ter¬ 
miner, a printed schedule of the form 
of d caption, stating the commission of 
oyer and tsrminer, is affixed to such 
indictment; if under the commission of 
the peace, a printed schedule of |he . 
form of a caption of tlie session of the 
peace is affixed, signed by the clerk of 
the peace. That about the 3d of Fe¬ 
bruary, 1783, the clerk of the peace was 
. taken ill, and continued many months 
> unable to transact business, which was 
left to the management of a junior clerk 
not used to the business; that on the 
24th of February, the session of oyer 
and terminer was begun and holden; 
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Faulk- solely founded upon statute law, ought to have concluded 
ner’s Case, against the form of the statute; and, because it is not so con- 
’ eluded, was bad. (2) And of such opinion was the court. 


that eighteen justices were present, 
whose names were the| || |pe day entered 
in the sessions-book, ten of whom were 
justices in the commission of oyer and 
terminer; that at the opening of the 
sessions on that day, the jury were call¬ 
ed and sworn under both commissions, 
and their names entered ip, the sessions- 
book, and marked as sworn under the 
commission of oyer and terminer; that 
when the indictment against the de¬ 
fendant was returned by the jury into 
court a true bill, the deponents believed, 
all the justices (except two who were 
only in the commission of the peace) 
were present; that it was immediately 
entered in the rough calendar, and af¬ 
terwards copied into the sessions-book; 
that when the certiorari was delivered, 
the clerk through mistake took a return 
of a caption of the peace, and inserted 
the words oyer and terminer^ which he 
believed would make a proper return; 
he conceived Imlr.Shc'ppard to have been 
in the commission of oyer and terminer, 
or he would not have inserted his name. 
This application by the Attorney-Ge¬ 
neral was opposed by Bearcrojl^ Wood, 
and Dallas, They contended that no 
amendment could be made after. the 
term, and relied upon 2 H. H. P. C. 
168. 2 Hawk. P.C. 244. "2Ld. Raym. 
968. 1 Saund. 249. 1 Sid. 165., and the 
other cases first above'eited in this note, 
as direct authorities in point to proven 
that no amendment of the caption can 
be made after the term in which the 
indictment is brought in by the certio- 
rari. And on the other side, in sup-' 
port of the amendment were cited, 
1 Sid. 244. Rex v. Percival, 2 Bulst. 35. 
Odinglon v. Darby, 4 Burr. 2527. Rex 
V. WUkes, 3 Black. Comm. 406. and 


Comb. 73. Rex v. Hocknall,/ 3 Mod. 167- 
S. C. This last was an information not 
removed into the K.B. by certiorari, 
but originally hied in that court in Hi¬ 
lary term; the clerk in the Crown-of- 
hce, by mistake, made it up with a me¬ 
morandum of its being exhibited on 
such a day next after quindenam sancti 
Martini instead of Hilarii; the conse¬ 
quence of which was, that the offence 
which was laid on the 27th of January, 
appeared to be committed ajler the 
information was exhibited. After mo¬ 
tion in arrest of judgment, the court 
amended the memorandum, by striking 
out Martini, and inserting Hilarii, as 
being the misprision of the clerk. The 
report in the printed books is obscure 
and confused, but the above is a true 
state of the case, from a M.S. note of 
it; and indeed it may be so collected 
from the printed report. There were 
also cited in support of the amend¬ 
ment, 2 Ld. Raym. 1518. Rex v. 
Hayes, 2 Str. 843. S.C. 2 Roll. Rep. 
59. Cro. Jac. 502. Harris case. 1 Str. 
138. Phillips V. Jac. 276. 

Thomey’s case. R^^^^Ponsonboy, 
25 Geo. 2. (17Sl,)whereanew cerf/orar* 
was sent to Ireland, to which a different 
transdript from what was before sent 
was returned, and the former transcript 
was amended by it; and Rex v. Fair- 
weather, which is not in print, but the 
case'may be collected from the follow¬ 
ing rules in the Crewn-oflice; Suffolk. 
The King v. Fairvaeather, for insulting 
a justice of peace in the execution of his 
office. T'he indictment was removed 
into K.B. in Hilary term. There was 
a demurrer by the defendant; and in 
Easter, 1 Geo. 2. a rule on the king’s 
coroner and attorney to join in demur- 


1250 


Pasch. Car. II. Regis. 


after Kelytt^e chief justice, and Vaysdm justice, had coni- 
inuned together in court. And for this exception the indict¬ 
ment was quashed. (3) 


Faulk¬ 
ner’s Case. 



rer. Another rule the same term. A 
peremptory rule the same term. Same 
day, it was ordered that the clerk of 
the peace of the county aforesaid should 
attend the court here on the first day of 
the next term, to answer why he the 
said clerk of the peace made an insutfi- 
cient return of a caption to dn indict¬ 
ment into this court; on motion of Mr. 
Abnct/. Rule enlarged on motipn of 
Mr. Prime. Trinity, 2 Geo. 2. Rule 
absolute for defendant to withdraw his 
demurrer, and plead de novo, for the 
clerk of the peace to amend the caption 
to the indictment, to pay the defendant 
the costs occasioned thereby. Refer¬ 
ence to the Master to tax those costs, 
on the motion of Mr. Serjeant Ilavo- 
kins. The copy of the caption of the 
indictment filed appears to have been 
amended by interlining the names of 
the jurors. ^ • 

Lord Mangold delivered the .judg¬ 
ment of the court. The doubt upon 
this return is, whether the indictment 
was taken unjj^r the commission of oyer 
and justices of the peace. 

There is nil^ra^t but, though the in¬ 
dictment itsSa^ls returned, a copy only 
of the caption is returned; it appears 
by inspection, that it is a printed t:opy, 
with a blank for the j)articular case, but 
all the matter of form is printed. The 
return shews the blunder, and how it 
came about. There is a printed return, 
stating the authority of commissioners 
of oyer and terminer, and another of 
justices of the peace. Upon this return 
the form applicable to justic^ of the 
peace is used in print, and if it had rested 
there, and the form of the commission 
of the peace been pursued throughout, 
it would have been a different question, 


for then the amendment would be some¬ 
thing plainly t/jjl^ntradict the return, 
and it*would ^more doubtful which 
was right, the first or the second, but 
it is not so. The blunder must strike 
every body; for in the printed form 
instead of, at a sessions of the peace, thp 
clerk has strypk out-the peace, and put 
in oyer and terminer} then he himsjelif. 
says, it was at a commission of oyer an# 
terminer; he*meant to return it as taken 
under the commission of oyer and ter- 
/niner expressly. The doubt is, whe¬ 
ther the authority is properly set out, 
and perhaps (without prejudice to the 
question,) it would be defective. Who 
are the commissioners of oyer and ter¬ 
miner? The return says four, of whom 
Sheppard is the last; but not four only; 
it s4ys, and others. Then docs there 
remain in the original minutes enough 
to amend by ? Beyond a possibility of 
doubt, 1 think, there docs. There ap¬ 
pear the names of the jilrors sworn un¬ 
der the commission of oyer and termi¬ 
ner. There appear the names of the 
justices who, the clerk swears, were 
there. What is then to impeach it? 
Nothing. No oath that any of them 
was, not there. Therefore, if by law, 
the return tq a certiorari can be amend¬ 
ed, after the term in which the indict¬ 
ment comes in, there is no doubt but 
these circumstances will be sufficient*to 
amend it. Lord Mansfield then stated 
the record and the facts of the case, 
observing, that the caption was not pro¬ 
perly applicable, either to a court of 
^*oycr and terminer, or a session of the 
peace. It is not denied on the part of 
the defendant, but the indictment was 
really preferred at a court having com¬ 
petent jurisdiction, or that the caption 
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in the court below might be right and 
proper; but it is insisted that the cap* 
tion cannot be amended after the term 
in which it is returned into the court. 
On the other side it is said* that if the 
original caption of tjM indictment be 
righty the court may IMmy time amend 
the caption returned, and make it cor¬ 
respondent to the original, because the 
return is merely a ministerial act; and if 
the officer, either through negligence or 
design, returns a false record, that can¬ 
not defeat the justice of the case, but 
^e court is bound to inquire into the 
real truth of the case, and to amend the 
record accordingly. One point is ex¬ 
tremely clear, that the return of the 
caption to this court is merely a minis¬ 
terial act. Faulkner's case, 1 Saund. 
249. and Rex v. Hockenhult 3 Mod. 
167. Comb. 73. And admitting it to 
be a ministerial act, the rule in Philips 
V. Smiths 1 Str. 136. is conclusive that 
ministerial acts are amendable at com¬ 
mon law at any time. It is to be at¬ 
tended to, that this application is to 
make the caption returned agreeable to 
that which w^ originally in the court 
below, or in other words, to make the 
copy the same as the original, and not 
to alter the original caption. In none 
of the cases cited by the defendant, is 


it stated that the original caption wav 
diffierent from that which is returned, 
or any motion bade to amen^. On the 
other side, the case of Rex v. Hocken- 
kul is in point, that the amendment 
may be made after the term in which 
the record is brought into this eburt. 
The facts of that case were very simi¬ 
lar to the present, for there had been a 
trial and a motion in arrest of judgment, 
before the motion to amend was made, 
and yet the caption was amcndci^. The 
only answer attempted is, that the re¬ 
port in 3 Modern is confused: whether 
it was on information or indictment 
makes no difference; but it is cleared 
up by Comberbach that it was an in¬ 
formation, and both cases agree as to 
what was done by the court. * Rex v. 
Fairweather was a similar decision. That 
was an indictment for words spoken of 
a justice of the peace, which was found 
at the quarter-sessions for Suffolk, and 
removed into this court and filed here 
in Hilary term the 1 Geo. 2. and in the 
Trinity term after, the clerk of the 
peace wat ordered to aniend the caption 
by adding the names of the jurors f. 
We think these authorities alone, not 
contradicted by any determination what¬ 
ever, would bind us to the amend¬ 
ment prayed. The OT «te fttion is not 


* But sec tlie report of this case above,, p 249. note (1), from which it appears that the record 
in that case was not brought into tlic court of K.B. from another court as hero stated, but was an' 
ort^tnal ttfformalton JUtd tii ifte cou.it K.B. and the amendment was not of the caption, but of a 
mistake made by their own ofbeer in the mcmoiandum. 

f When this case coraw to be considered, it may perhaps appear doubtful whether it bo any 
auUiority in support of the amendment. Tlie indictment was removed into K.B. in Hilary term. 
The defendant demurred. In Easter term dicre i^^ rule to join in demurrer, it was then too 
late according to former authorities to amend the caption. The court were therefore proceeding 
against the clerk of the peace (according to the rule laid down by Lord Hale, loc. ctt.) by granting 
a rule upon lum to .Jicw cause wthy he had made an insufRcient return of the caption to the 
indictment This rule was enlarged. It must be pr«8ui||pd that in the mean time the cleric of 
the peace had made some terms of compromise with the defendant. For a rule absolute is granted 
in the 6rst instance for the defendant to withdraw his demurrer, and plead de novo, and that the 
cleriijof the peace should be at liberty to amend the cation and pi^ the defenqiant his costs. li 
is in mp ssible to suppose that a rule of thb sort would have been made absolute in the first instaiun 
unlen k bad been obtiuned by consent. 
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to alter any part of the charge, nojt to 
vary the verdict, or finding of the jury 
—*■ it 18 not to cure any original defect, 
blit to make the return of the proceed¬ 
ings in the inferior court conformable 
to what they have really been, and to 
make that return speak truth, which 
now, by^mere blunder of the bificer, 
is contended to contain a falsehood. 
The jimendment in Hex v. Hayes went 
much farther, than this. For the va¬ 
riance at that time was thought mate¬ 
rial, and if it were so, the effect of the 
amendment was that the defendant was 
found guilty of a charge inatmally 
different from that on which he was 
tried. There is a great distinction be¬ 
tween amending the returned caption 
of an indictment, and amending the 
indictment itself. The case of Rex v. 
Alcocky 1 Sid. 155. is a clear authority, 
that whenever a transcript only is re¬ 
turned, any mistake therein may be 
amended by the original record. The 
counsel for the defendant seeing this, 
and admitting that a transcript might 
in all cases be amended by the original 
record, contended that the cdption 
transmitted here was the original cap¬ 
tion, and therefore there was notliing 
to amend by.^,, |3ut to this there are 
two answe^^^^t, the cases of The 
King V. Hoc^Aul, and King v. Fair- 
toeaiher, are express authorities to the 
contrary; secondly, if there were no 
determination on the point, it is impos¬ 
sible to consider the caption returned 
here as the original caption. The cap¬ 
tion is no part of the indictment; is 
only a copy of the style of the court 
at which the indictment is found.' It 
is said here in the certificate that the 
indictment was found at the court de¬ 
scribed in the caption. If what is 
returned here was considered as the 
original caption, one of these two cir¬ 
cumstances must follow*: either by the. 
removal of one indictment all the records 
, VoL. I. 


of.the same session must.be removed 
also, or every other indictment would 
fall to the ground, because Uiey would 
reniain useless pieces of parchment witli- 
out the style, .authority, or substance 
of a court. 'N^her of these proposi¬ 
tions i^conten^K for, nor is there, the 
least colour for them. The long and 
universal jiractice of amending in civil 
cases after judgment and error brought, 
even where in idea’ of the law the ori¬ 
ginal record is removed into this court, 
would be a strong authority;^ in ^vour ^ 
of the amendment, even if the caption^ 
returned heg: were to be considered 
as the original one, which it is not. 
In a writ of error from the Common 
¥lcas, though in ^ law the original is 
considered as removed here, in fiict 
it remains in the court below. The 
instances in which amendments have 
been made by the record below are 
innumerable, and whenever amendments 
are jnade by the common law the^'c is 
no distinction between criminal and civil 
cases. 1 Sid.40. ife^^/z/ig’scase. 2 Roll. 
Hep. 59. Cro. Jac. 502. Ibid. 2Tu. 
Ibid. 529. Parker v. Sir John Cursoily 
are all cases of atbendments in criminal 
prosecutions, and three of them after 
verdict. Coroners return oriyinul in- 
quisitions, yet they may be amended in 
all points, but the finding of the jiny. 

1 Sid. 259. Rex v. Glover. Ibid. 2‘J5. 
Rex* V. Harrison. In the King v. 
Wheally, Mich. 3 Jac. 1. the clerk of 
the peace for the county of IVilts was 
ordered to bring into court the origigal 
indictment against the defendant, and 
if upon examination it should agree 
with the indictment remaining here iu 
court, then the defendant should be 
discharge from the same indictment on 
account of +the insufficiency of it. 
This necessarily supposes that, if the 
indictment returned did net agree with 
the original, the court would amend it. 
In the case of the King v. Serjeant and 
K e 





Faulkner's Case. 


others^ Hi). 3 Jac. 1. the clerk of the 
assize for the county of Lincoln was 
ordered to bring into court the whole 
bag or file of indictments found at the 
gaol delivery, together with the names 
of the jurors. Ai^ in the King v. 
Beach, Mich. 7 Jac.* the clerk of the 
assizes for the county of Dorset was 
ordered to amend the certificate of the 
indictment against the defendant ac¬ 
cording to the original. The certificate 
must mean either the caption or tran¬ 
script of the indictment itself, and these 
authorities combat what is said in 
1 Sid. 155. Rex v. Alcock. These 
cases shew that previous to Chevies the 
Second, as well as since, courts have 
invariably proceeded on the same idea 
as a fundamental rule, that a fiction of 
law shall never prevail against the truth 
of the fact to defeat the ends of justice. 
Upon the whole we arc all of opinion 
that in this case the amendment must 
be made as prayed, that is, by altering 
the return of the caption, and inserting 
the style of the sessions before whom it 
was in fact and really found. 

[A] See another report of this case, 
both in K. B. and in the House of 


Rule for amendment made absolute. 

And judgment being given thereon, 
a writ of error was brought into the 
House of Lords and the amendment 
assigned for error, but the judgment 
was affirmed by the unanimous opinion 
of the judges then present, 11 July 
1785 [A]; and see also 12 H. 7. 25. 
pi. 3. 

(2) See Rex v. Dickensonfi ante, 
p. 135. note (3). s. 1. 

(3) It seems to me, that another ob¬ 
jection might have been taken, namely, 
that this was not an indictable offence, 
because the statutes above cited, which 
have created this offence, have pre¬ 
scribed a particular specific mode of 
punishment. See 4 Mod. 144. Rex v. 
Marriot. 1 Show. 398. S. C. 6 Mod. 
86. Anon. 1 Str. 679. Rex v. Buck. 
Comb. 17. Rex v. Jane. 1 Salk. 45. 
‘Stephens v. Watson. 2 Burr. 803. Rex 
V. Robinson. 1 Burr. 543. Rex v. 
Wright s and Rex v. Dickenson^ ante, 
135. note (4). 


Lords, ill the Crown Circuit Compa 
iiion, 9th edit. 1820. p. 400. et scq. 


Case 38. 


Took versus Glascock. 


HII. 19&20 Car. II. Regis, in Comuni Banco. Rol. 1512. 


Same prece¬ 
dent. 2 Mod. 
£nt. 193. 


CrafFord Gib- 
bens was seised 
in-fee^f the 
reversion, ex¬ 
pectant on aii 
estate for life; 
^ and biing so 
seised on the 


GLA^QCK, late of the parish of South- 
v>ald in the cohpty aforesaid, miller, was summoned 
to answer to Margaret Took widow, of a plea that he render 
to her five jj^ounds which he owes to, and unjustly detains 
from, her, &c. And whereupon the said Margaret by Johrs 
Sharp h^ attorney, says, that whereas one Crqffbrd Gib- 
bens gent, being seised in his demesne as of fee, of and in 
the reversion of^a certain messuage land four acres of land, 
and a wind-mill with the appurtenances, immediately ex- 

7 
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pectant after the death of George Gihhens gent, his father, who Took w. 
was seised of the tenements aforesaid as of freehold, as tenant Glascock.^ 
thereof by the law of England; and he the said Craffbrd be¬ 
ing so seised of the reversion of the said tenements with the 
appurtenances, the said Crqffbrd afterwards, to wit, on the 6th 6th day of 
day of February in the 20th year of the reign,of his ma- by 

jesty Charles the First, king of England, at SoiUhwald aforesaid, indenture, 
in the county aforesaid, by his certain indenture made between 
the same Craffin'd, by the name of Crafford Gihhens of Gmin- 
stead in the county of Essex, gent, of the one part, and one 
John Letton, by the name oCJohn Letton of Southimjfl, in tlie 
county aforesaid, miller, of the other part, (which other part, 
sealed with the seal of the said John Letton, the same Marga^ 
ret brings here into court, the date whereof/is the same day 
und year aforesaid,) demised, granted, and to farm let to the demised the 
said John Letton, the tenements aforesflid with the appyrte- joh^Letton 
nances, by the name of one messuage or tenement with a fo' twemy-one 
garden and backside, and two parcels or closes of land to the mi^e*aftcr"tiic 
same adjoining, containing by estimation four acres, be the 
same more or Iqss, and also one wind-mill with the appurte- ’ 

nances, commonly called by the name of Bentley^Mill, next 
adjoining to the said messuage or tenement; which said mes¬ 
suage and premises were situate, lying, and being in Southwald 
aforesaid, and late were m 'the tenure or occupation of Ro- 
bet't Holloway, and, before that time, of Rohert Holloway the, 
elder, or his assigns; to have and to occupy the aforesaid te¬ 
nements with the appurtenances, to the said John Letton, his 
executors, administrators, and assigns, from and immediately 
after the deadb and decease of George Gihhens gent, father of £ 251 ] 
the said Crqffbrd, unto the full end and term of twenty-one 
years then next following, and fully to be complete and ended; 
yielding and payuig therefore yearly during the said term to 
the said Crqffbrd, his heirs and assigns, ten pounds to be for the rent of 
paid at tlie two most usual feasts, or times of payment in the P‘>unds. 
year, to wit, at the feast of the n/ijfhunciatioti of the Blessed 
Virgin Mary and St. Michael the Arihangel, by equal and even 
portions; by virtue of which demise the said John letton was 
possessed of the interest (1) of the said term expectant after 


(1) Here the lease is not to com- which is called his interest in the term, 
mence until a future period, vzz. the or interesse termini, and this he may 
death of tenant for life; but the lessee grant to another; or if he dies, his exe- 
has, in the meantime, a right of entry, cutors or administrators may enter. Co. 
, £ e 2 
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Tool? V. the death of the said Geerrge ; and the said John Letton being 
Glascock, possessed of the interest of the said term, and the said Craf- 
fm'd being so seised of the reversion thereof expectant after 
the death of the said Gcohgc^ he the said Cre^n’d afterwards, 
18 th*of ^ Marchi in the 20th year of the reign 

Afardi, 20 Car. of his late majesty Charles the First, late king of England, &c. 
1 . Crafford by Sojtthxmld aforesaid, by his certain indenture of bargain and 

bargain and ^ ^ 

sale, sale (2), made between the said Crafford^ by the name of 


Litt. 46. b.'270. b. For this reason it 
is that the lessee is said in this declar¬ 
ation to be possessed of the interest of 
the said term. However to many pur¬ 
poses he is not tenant for years until he 
enters; as a release made to hihi is not 
good to increase his estate before entry. 
Co. Litt. 46. 270/a.; [a] but this is 
not to be understood of a conveyance 
by deeds of lease and release under the 
statute of uses, [d] So the lessor can¬ 
not grant away the reversion by the 
name of the reversion, before entry. 
Co. Litt. 46. But when the -lessee 
enters in pursuance of his right to enter, 
he is then, and not before, in possession 
of his term ; and in that case the lan¬ 
guage of pleading is “ by virtue of 
“ which said demise, the lessee entered 
** into the demised premises, and was 
“ thereof possessed'' 

(2) This species of conveyance was 
introduced by the statute of uses, 
27 H. 8. c. 10. which in pleading is 
called tlie statute Jbr transferring uses 


into possession. It is a real contract, 
whereby the.bargainor, for some pecu¬ 
niary consideration, bargains and sells 
the land to the bargainee, and becomes 
by such bargain seised to the use of the 
bargainee, and then the statute com¬ 
pletes the purchase; or, as Mr. Justice 
Tioderidge expresses it (Cro. Jac. 697. 
Etistace v. Seatoen), the bargain first 
vests the use, and then the statute vests 
the possession. It is enacted by sta- 
”tute 27 H. 8. c. 16. that no lands shall 
pass from one to another, whereby any 
estate of inheritance or freehold shall 
be made, or take cifcct in any person, 
or any use.thereof to be made, by reason 
only of any bargain and sale, unless it 
be made by toriting indented, sealed and 
inroUed in one of the king’s courts of 
record at Westminster, or with the custos 
rolulorum of the county, within six 
months next after the date of the said 
indenture. The computation is here 
by lunar, not by calendar months. 
2 Inst. 674. [c] 


[a] But if a rent be*reserved, and the particular e'state were immediately 
‘the lessor, befojc T^'ntry of the lessee, to. determine.” Watkins on Convey- 
relcase to him all his right in the land,* .^joncing, by Morley and Coote, p. 34. 
although this cannot enure to increase As to the. distinction between rever-. 
the estate, yet it shall to extinguish the sionary leases and leases of ike reversion. 
rent. Co. Litt. 270. b. So if the lessor Sec p. 36. ibid. 

expressly release the rent. Ibid. 46. [c] When the word “ month” is used 

“Nor of terms in remainder, nor'of in a statute without the addition of 
terms granted out of a vested remainder “ calendar,” or any other words to 
or a reversion, when such terms are shew that the legislature intended 
vested estates, and when they would calendar; it is understood to mean a 
entitle the termor to tlie possession, if “ lunar month.” 6 T. R. 224. Lacon 
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Crqffurd Gibbetis of Clifford!& Inrij Londcnii son aiul heir of Took v. 
Winnifrid Gibbens^ late wife of Geot'ge Gibbens of Soutlmald, Cri»ASC 0 CK.^ 
in the county of jS^^cjrgent. which said Winnifrid v/qj^ daughter 
and heir of Ai'thur Craffhrd esquire, of the one part, and Gil¬ 
bert Kinder^ by the name of GiWert Kinder of Southwald afore¬ 
said, gent, of the other part; (which said other part,vj^ealed 
with the seal of the said Craffhrd^ she the said Margaret brings 
here into court, the date whereof is the same day and year,) 
and afterwards within six months, to wit, on the 19th day of inroiicd tiie 
Marchi in tlie l20th year of the reign of tlie said late king,* in * 

due manner inrolled in die c^urt of chancery (3) of the said Chancery, 
late king, according to the form of the statute in tliat case 
made and provided, for and in consideration of the sum of 
87^. and 10s. of lawful'raoney oVEngland to the said Craffbrd for 87/. and los 
in hand, paid by the said Gilba't at or before the scaling 
and delivery of the same indenture, tlif receipt whereof the 
said Crqffbi'd by the same indenture ackowledged, and him¬ 
self therewith to be fully satisfied, and thereof, and of every 
part and parcel diereof, acquitted, exonerated, and discharged 
tlie aforesaid Gilbeii, his heirs, executors, and administrators, bargained and 
and every of them, for ever by the said indenture, gave, Gilbert 

granted, bargained, sold, enfeoffed, and con^rmed to the said Kinder. 
Gilbert, his heirs and assigns for ever, the said tenements with 
the appurtenances, by thc»nnme of all that messuage or tene¬ 
ment, garden, mid backside, with their appurtenances, situate 
and being in SoutJvwald aforesaid, in the said county of Essex, • 
then or late in the tenure or occupation of John Lelton, and 


(3) It is necessary to shew in what arrested, for the statute 27 H. 8. c. 13. 
court the deed is inrolled, otherwise it speaks of some special courts, and it is 
is insufficient. As where in debt upon not reasonable to put the lessee to such 
a lease for years, the plaintiff declared infinite labour as to search in all the 
that such a one by indenture did grant, courts, as wclkat Westminster as in the 
bargain, and sell for tnoncy the rever- country, with the clerks of the peace ; 
sion to him in fee, which indenture and the words JuxlaJbmmm statuli wiH 
was inrolled on such a day according^ to, not help it. Yelv. 218. Woolby v. Fir- 
the form of the statute, but did no£''/ey. S.C. Cro. Jac.291. See 2 Saund. 
sXx&fi in what court it was inrolled ; after ^ 12. Jefferson v. Morion, note (20.) 
verdict for the plaintifi' judgment was 

V. Hooper, 3 East, 407. Glassingion pr the custom of trade, as in bills of 
V. Rawlins. In contracts the word may exchange and promissory notes, where 
mean “ lunar” or “ calendar” month, it means “ calendar.” See also 1 Esp. 
according to the intention of the par- 186. Jolly v. Young; and 3 Brod. & 
ties. 1 M. & S. 111. Lang v. Gale; Bing. 187. Cockell Gray. 
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Took r. 
Glascock. 
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Tl»c premises 
were psirccl of 
tlic manor of 
B. otherwise D. 


by virtue of the 
bargain and 
sale, and inrol- 
nent, and the 
statute of uses, 
Gilbert Kinder 


theretofore in the tenure or occupation of Robert Hdlomyt or 
his assigns; and all those two parcels or closes of pasture-land 
in SoutJmald aforesaid, containing by estimation four acres, 
and adjoining, or near to, the said messuage, backside, and 
garden, or one of them, late also in the occupation of the said 
Robert Hollowayt or his assigns, and then in the occupation of 
the said John Letton ; and also that wind-mill called Bentley- 
Mill in Sontkwald aforesaid, then before in the occupation of 
the said Rohei't Hollovoay^ and then or late in the occupation of 
the said Johti Letton^ and all the going gear and appurtenances 
belonging to the said mill; and also all that close or parcel of 
meadow and pasture commonly called or known by the name 
of Wrenn*s Parh, containing by estimation one acre, be the 
same mor^ or less, situate, lying, and'being in the parish of 
Southwald aforesaid, and then or late in the occupation of 
Plenty Strettony or hi» assigns; all which premises were parts 
and parcels, or reputed to be parts and parcels, of the manor 
Bavsds, otherwisein the said county of 
and also all houses, outhouses, barns, stables, edifices, build¬ 
ings, hedges, ditches, woods, underwoods, ways, commons 
of pasture, profits, commodities, hereditaments, and appur¬ 
tenances whatsoever, belonging or in anywise appertaining 
to the said messuage or'tenement, wind-mill, and several 
parcels of land, meadow and pasture, and to every or any of 
them; and also all the estate^ i*ight, title, interest, reversion, 
remainder, claim, benefit, and demand whatsoever of him the 
said Crafford Gibbons, of, in, or out of the said premises, and 
every of them, or any part thereof; and also all deeds, evi¬ 
dences, counterparts, leases, muniments, and writings, touch¬ 
ing or concerning the said premises, or any part thcreolj^ 
which the said Crafford Gibbens, or any other person or per¬ 
sons in trjist for his use, then had or should have in his or 
their custody or power, or could lawfully come by, without a 
suit iq. law ; to have and to hold die said messuage or tene¬ 
ment, wind-mill, several parcels of land, and all other the 
premises above in antfby tfie said indenture granted, bargained, 
sold, and conveyed, with tlieir and every of their appurtenances, 
to the said Gilbert Kinder, his heirs and assigns for ever, to 
the sole and proper use and behoof of him the said Gilbert, his 
heirs and assigns for ‘ever; by virtue of which said bargain 
and sale, and inrohnent, and by force of a certain statute made 
in the parliament of our late sovereign lord Henry the Eighth, 
late king of J^ngland, held at Westminster in the county of 
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Middle!^, on the 4th day of Fehruary^ in tlie 27th year of his 
reign, for transferring uses into possession, he the said Gilbert ^ ^ *, 

was seised of the reversion of the said tenements with the was seised in 
appurtenances in his demesne as of fee; and the said Gil- 
he^'t being so seised of the reversion of the said tenements with 
the appurtenances, and the said John Letton being so possessed 
of the interest of the term aforesaid, he the said Gilbert after- Gilbert made a 
wards, to wit, on the 9th day of December^ in the 22d year of December 
the reign of his said late majesty, at SoutJvwald aforesaid, 
made his lost will and testament in writing, and thereby Margaret and 
willed and bequeathed the §aid tenements with the appurte- 
nances to the said Margaret, by tlie name o^^Margaret 
Kinder, her heirs and assigns for ever; and afterwards the 
said Gilhert died at Southwald aforesaid seised of such his es¬ 
tate therein; after whose decease she the said Margaret claimed 
the reversion of thetenements aforesaid, ^ith the appurtenances, revernon by 
and was thereof seised in her demesne as of fee by •virtue thcdcvibc. 
of the devise and bequest aforesaid; and the said Margaret 
being so seised of the reversion aforesaid, and the said John 
Letton being so possessed of the interest of the term afore¬ 
said, the said ' Margaret afterwards, at Sauthwald aforesaid, Margaret aftcr- 
took to her husband Christopher Took genl. by virtue whereof 
the said Christopher and Margaret were seised of the said re- Took, 
version in their demesne as of fee in right of her the said 
Margaret (4); and the saicl Christopher and Margaret being 
so seised of the said reversion, and the said JohnJltelton. 
being so possessed of the interest of h’s term, the said Christo^ 


(4) This is the correct way of plead¬ 
ing the seisin of husband and wife 
where the estate belongs to the wife in 
fee. They are both seised in ri^ht of 
the wife; and therefore if the husband 
pleads that he a/one«is seised in his de¬ 
mesne as of freehold or as of fee, in 
right of his wife, it will be bad u{)pQ a 
special demurrer. Thus, whore in co¬ 
venant the declaration stated that W. S. 
was seised in fee, and being so seised, 
granted the lease on which the action 
was brought, and upon his death the 
reversion descended upon J. the plain¬ 
tiff’s wife as heir at law, whereupon the 
plaintiff became, and was, seised of the 
said reversion in his demesne as ffree- 
\ 


hold in right of the said J. his voife. 
The court, upon a special demurrer 
shewing for cause that it ought to have 
been alleged, “ that the plaint^ and 
** his ivi/e isere seised in their demesne 
“ as of fee in right of the wife," were of 
opinion, that the way of pleading point¬ 
ed out by the demurrer, was the only 
proper and formal one, Doug. 329. 
Polyblank v. Hawkins. So in 2 Lutw. 
1422. 142.5. Catlin v. Milner, where it 
,is stated that the husband alone was 
seised in his demesne as of fee in right 
of his wife, it was held not to be good 
pleading; for they are both seised in 
right of the wife: and so arc all the 
precedents. 

E e 4 
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Took versiis GJascock. 


Took r. 
Glascock. 


Took (1 e 1 and 
IVIar^ari t be- 
raiiu'solesciscd, 

Julm I/--tfon 
as^i'fiii'd his 
iiitirL-ht ill the 
ti'rin to Jolin 
tilasciH-k, the 
dereiidant. 


pJier afterwards died at Southwald aforesaid, after whose de¬ 
cease the said Margaret became sole seised of the said rever¬ 
sion with the appurtenances in her demesne as of fee; and 
the said Margaret being so seised of the reversion aforesaid, 
and the said John JLetton being so possessed of the interest of 
his said term, he the said John Letton afterwards, at Southwald 
aforesaid, assigned all his interest of the said term in the te¬ 
nements aforesaid, with the appurtenances, to the said John 
Glascock ; by virtue of which assignment the said John Glas¬ 
cock was posscssal of the interest of the said term of and in 
the tenement aforesaid with the appurtenances; and the said 
John Glascock being so possessed of the interest of the said 
term of and tii the tenements aforesaid, with the appurte¬ 
nances, and the said Margaret being so seised of the rever- 
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sion aforesaid, the stiid George afterwards, to wit, on the 15th 
day oi April, in the 19th year of the reign of his present ma¬ 
jesty, died at Soutlizvald aforesaid; after whose decease the 
said John Glascock entered into the tenements aforesaid with 
the appurtenances, and was thereof possessed by virtue of 
demise and assignment afoi^said; and the said John Glascock 
being so possessed thereof, and tlie said Margaret being so 
seised of tlie reversion of the said tenements with the appurte¬ 
nances, five pounds of the rent aforesaid for half a year end¬ 
ing at the feast of St. Michael the Arclfiangel last past, were in 
arrear to tlic said Margaret at that same feast, and are yet un- 
}iaid, ^fhcrcby an action has accrued to the said Margaret to 
demand and have of the said John Glascock the said five 
pounds, nevertheless the said John Glascock (although often 
requested) hath not paid tlie saifl five pounds tc the said Mar¬ 
garet, but hitherto altogether hath and still doth refuse to pay 
the same, to the daniage of the said Margaret of sixty shillings 5 
and tIiercfoi;e she brings suit, &c. 

And the said John Glascock, by Godfrey*Chibnale hia attor¬ 
ney, cgjnes and defends the wrong and injury when, &c., and 
says, that the said Margaret qught not to have her said action 
thereof against him, because he says, that long before the said 
Crafford Gibhens had any thing in the reversion of the said 
tenements with the appurtenances, one John Hooper esquire, 
Humphrey Tyrrel, Willium Hooper gent, son of the said John, 
Nicholas Levisoji, merchant of the Staple, and Henry Fincham, 
were seised of the said tenements with their appurtenances, 
in their demesne as of fee, to the use and behoof of dame 
Johanna Bradbury widow and her heirs; and they being so 
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seised thereof to the use and behoof aforesaid) she the said Took r. 
dame Johanna Bradbury afterwards, to wit, on the 2d day of Gi<ascock.^ 
MarcJi, in the 21st year of the reign of our late sovereign premisesto 
lord Henry the Eighth late king of Etiglandf at South'wald 
aforesaid, ordained and made her last will (5) and testament us wife in tail, 
in writing, and thereby gave and devised that one Guy Crqf- 
fordf and Johanna then his wife, should, amongst other things, 
have the said tenements with the appurtenances specified in 
the said declaration to them and the heirs of their bodies 
lawfully issuing; and afterwards, to wit, on the same day and and 

year, sfie the said dame Johanna Bradbuty died at South'mld were wised to 
aforesaid; after whose decease the said John Booper esquire, ®^***‘-* 
Humphry Tyrrell gent, WiUiaTp, Bjooper gent., son of the said and joimnna 
John^ Nicholas Levisoii merchant of the Stpplc, find Henry i»s wife m tail, 
Vincham, by virtue of the said last will and testament of the 
said Johanna Bradbury^ became seisedsof the tenements afore¬ 
said with the appurtenances above specified in the said de¬ 
claration in their demesne as of fee to the use and behoof of 
the said Guy Crafford and Johanna his wife and the heirs of 
their bodies lawftilly issuing, and femained and continued so 
seised thereof to the same use and behoof, until the 4th day ’ 
of Februaiy in the 27th year of the rei^i of our late sove¬ 
reign lord Hemy the Eighth late king of England; on which 
day, by virtue of the saTd .act (6) made and providetl in the 

____ 9 __ 


(5) It appears that Lady Bradbury 
was cestui que use of the lands. Devises 
of uses were frequent before the statute 
of uses; and the devisee of the use 
could in chancery compel the execution 
of the devise. Plow. ^l l-. 10 H. 7* 20. 
pi. 9. S. C. Bro. Executors, 175. 

(6) This statute draws the possession 
to the use, for it is enacted by the first 
section, that where any person or 
“ persons stand seised, or hereafter gball 

happen to be seised, of any lands or 
other hereditaments to the use, con- 
“ fidence, or trust of any other person 
“ or persons, by any conveyance what- 
“ ever, in every such case, all and every 
“ such person that have any such use, 
“ confidence, or trust in fee-simple, 
“ fee-tail, for terra of life or for years, 


“ or any use, ctmfidencc, or trust in 
“ remainder or reversion, shall from 
** henceforth stand and be seised, dcein- 
** ed, and adjudged in lawful seisin and 
** possession of the same lands or other 
hereditaments to all intents and pur- 
pOses, of and in such like estates as 
** they had in the use, trust, or confi- 
dence of or in the same; and that 
the estate, title, right, and posscssipn 
** that was in such person or persons 
that were, or hereafter shall be seised 
of any lands or hereditaments to the 
** use, confidence, or trust of any such 
y person orpersons, shall be from hence- 
** forth clearly deemed and adjudged to 
** be in him or them that have or here- 
after shall have, such use, confidence, 
“ or trust, aftdr such quality, manner, 
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parliament of the said late king Henry the Eighth at We^- 
minster in the county of Middlesex, on the same 4th day of 
Febrmry in the 27th year aforesaid, for transferring uses into 
possession, the said Guy Crajffbrd, and Johanna his wife were 
seised of the tenements aforesaid with die appurtenances 
above specified in the said declaration in their demesne as of 
fee-tdil, to wit, to them and the heirs of their bodies lawfully 
issuing; and being so seised thereof^ the smd Guy Crafford 
and Johanna his wife, afterwards, to wit, on the 1st day of 
Naoonber in the 18th year of the reign of our late sovereign 
lady Elizabeth, late' queen of Euglarid, died at Southwald 
aforesaid being so seised of such their estate therein; after 
whose decease, the tenements aforesaid with the appurte¬ 
nances abo«re specified in the said declaration descended to 
Arthur Craffbrd as son and heir lawfully begotten of the bodies 
of die said Guy and Jqkanna his wife, whereby the said Ar¬ 
thur entered into the tenements with the appurtenances above 
specified in the said declaration, and was seised thereof in 
his demesne as of fee-tail, (that is to say) to him and the 
heirs lawfully issuing of the bodies of the said Guy Craffbrd 
and Johanna his wife; and being so seised thereof, the said 
Arthur afterwards, to wit, on the 1st day of May in the 42d 
year of the reign of the said late queen Elizabeth, died at 
Souih’wald aforesaid so seised of such*his estate therein; after 

t 

whose death the said tenements with the appurtenances above 
Specified in the said declaration descended to Mary and Wini- 
J'rid Craffijrd, as daughters and co-heirs of the said Arthur 
Craffbrd lawfully issuing of his body: whereupon the said 
Mary and WiniJHd entered into the tenements aforesaid with 
the appurtenances above specified in the said declaration, and 
were seised thereof in their demesne as of fee-tail, (that is 
to say) to them and the heirs of the bodies of the said Guy 
Craffbrd anyd Johanna his wife lawfully issuing; and being so 
seised^thereof, sh§ the said Mary afterwards, to wit, on the 
10th day of November in the 44th year of the reign of the 
late queen Elizabeth at Soiuh’wald aforesaid died so seised of 
such an estate therein without any issue begotten of her body; 
after whose decease the said Marffs moiety descended to the 
said Winifrid as sister and heir to the said Mary, whereby the 


form, and condition as they had “ or trust that was in them.” See 
** before, in or to the use, confidence, 2 Black. Comm. 327. -337. 7th edit. 
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said tVini/nd was seised of the whole tenements aforestud 
with the appurtenances in her demesne as of fee<tail, (that 
is to say) to her and the heirs of the bodies of the said Gut/ 
and Johanna his wife lawfully issuing; and being so seised 
thereof she the said Winifrid afterwards, to wit on the 1st 
day of May in the 18th year of the reign of our late sovereign 
lord JameSi late king of England, at South’wdld aforesaid, took 
to husband tlie said George Gibbens, whereby the said George 
and Winifrid, in right of the said Winijrid, were seised of the 
said tenements, with the appurtenances, above specified in 
the said declaration, in thpir demesne as of fee-tail, (that is 
to say) to them tmd the heirs of the bodies of tifie said Guy 
and Johanna his wife lawfully issuing; and being so seised 
thereof, they the said George*Gibbens and Winifrid his wife 
afterwards, to wit, on the 11th day of E^tmry in the 21st 
year of the reign of the said late k^iig James, at SotdJvwald 
aforesaid hud issue the said Crafford Gibbens betweeh them 
hiwfully begotten; and the said George Gibbens and Winifrid 
being so seised of the said tenements with the appurtenances 
above specified in the said declaration, she the said Winifrid 
afterwards, to wit, on the last day of December in the 2d year 
of the reign of our late sovereign lord king Charles the First, 
at Soutivwald aforesaid died seised of such an estate therein; 
after whose decease the said George Gibbens held himself 
within in the said tenements with the appurtenances, and was 
seised thereof in his demesne as of freehold for thesterm t>f 
his life, as tenant thereof by the ’aw of England, and the 
reversion of the said tenements with the appurtenances de¬ 
scended to the said Crafford Gibbens, as son and heir of the 
said Winifrid lawfully begotten of her body, whereby the said 
Crafford Gibbens was seised of the reversion of the said tene¬ 
ments with the appurtenances <08 of fee-tail and right, (that is 
to say) to him and the heirs of the bodies of the said Guy 
and Johanna his wife lawfully issuing; and the said George 
Gibbens being so seised of the said tenements with the appur¬ 
tenances ill his demesne as of freeliold for the term of his life, 
and the said Crafford Gibbens being so seised as aforesaid of 
the reversion aforesaid as of iec-tail and right, he the said 
Crafford afterwards, to wit, on the said 6tli day of Februaty 
in the 20th year of the reign of ouf late sovereign lord king 
Charles the First, at &ndhwald aforesaid, demised to the said 
John Letton the tenements aforesaid with the appurtenances, 
to have and to occupy to the said John Letton, his executors, 
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administrators, and assigns, from and immediately after the 
death and decease of the said George Gidbens, until the full 
end and term of twenty>one years from thence next ensuing, 
and fully to be complete and ended; yielding therefore yearly 
during the said term to the said Crqffbrd Gibbens, his heirs 
and assigns, ten pounds at the two most usual feasts or terms 
in the year above specified in the said declaration, by even 
and equal portions, as the said Margaret hath above alleged 
in her said declaration; by virtue of which said demise the 
said John Letton was possessed of the interest of the term 
aforesaid; and the said John Letton being so possessed of the 
said term, and the said George Gibbens being so seised its 
aforesaid of the said tenements with the appurtenances in his 
demesne as bf freehold for the term of liis life, and the said 
Craffind Gibbens being seised in form aforesaid of the rever¬ 
sion thereof as of fee-teil and right, he the said Crqffbrd 
Gibbens afterwards, to wit, on the 18th day of March in the 
said 20th year of the reign of tlie said late king Charles the 
Fii'st, at Soutimald aforesaid, by his said indenture of bargain 
and sale inrolled of record as aforesaid, for die consideration 
above mentioned, bargained and sold to the said Gilbert 
Kinder the tenements aforesaid with the appurtenances, to 
have and to hold to the said Gilbert Kindet' and his heirs for 
ever, as the said Margaret doth by her*said declaration above 
likewise suppose; by virtue of which bargain, sale and inrol- 
ment, a^id by force of the statute aforesaid, the said Gilbert 
was seised of die reversion of the tenements aforesaid with the 
appurtenances for the term (ff" the life of the said Crqffbrd 
Gibbens; and he being so seised thereof^ and the said John 
Letton being so possessed as aforesaid of the interest of the 
said term, he the said John Letton afterwards, at Southvoald 
liforesaid, assigned all his said term in the tenements aforesaid 
with the appurtenances to the said John GJuscock; by virtue 
of whioli assignment the said Joh7i Glascock was possessed of 
the interest of the said term of and in the tenements aforesaid 
with the appurtenances, as tlie said Matgarel hath also before 
alleged; and the said John Glascock being so possessed of the 
interest of the said term of and in the tenements aforesaid 
with the appurtenances, and the said Gcotge Gibbens being so 
seised as aforesaid of the said tenements with the appurte¬ 
nances in his demesne as of freehold for the term of his life^ 
he the said George Gibbens aflerwards, (that is to say) on the 
15th day of Ap'il in the said 19th year of the reign of his 
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said present majesty, died at Southwald aforesaid; after whose Took v. 
decease the said John Glascoclc entered into the tenements ^ ^^^^ascock.^ 
aforesaid witli the appurtenances, and was possessed thereof 
by virtue of the lease and assignment aforesaid, as the said 
Margaret hath likewise before alleged; but the said John 
Glascock further says, that he the said John Glascock being so 
possessed thereof, the said Crqfford Gibbens afterwards, and the premises 
before the said feast of St. Michael the Archangel now last past, ‘j^esconded to 

. . . 1 . f A ‘ t i n Susanna Gib- 

(that IS to say) on the 20th day of Apil in the lith year of bens as sole 

the reign of his said present majesty died at SmAhwald aforesaid; 
after whose decease tlie said tenements with the appurtenances 
descended to Susanna Gibbens as sole daughter and heir of the 
said Crafford Gibbens of his liody lawfully begotten ; where¬ 
upon the said Susanna Gibbens afterwards,ytfid before the said 
feast of St. Michael the Archangel now last past, namely, on 
the 27th day of Septembei'j in the 19th year of the reigp of his 
said present majesty, entered into the tenements aforesaid fendant nnd 
with the appurtenances upon the possession of the said John «jectcd him, 
Glascock, claiming her right and estate-tail aforesaid, of and 
in the tenements aforesaid with 'the appurtenances, and ex¬ 
pelled and amoved the said John Glascock from his said pos- ' 
session therein, and was thereof seised m her demesne as of 
fee-tail, (that is to say) to her and the heirs of the said Guy 
Crafford and J6hanna7\\\% wife lawfully issuing; and this he 
is ready to verify: wherefore he prays judgment if the said 
Margaret ought to have or maintain her said action against 
him, &c. 

And the said Margaret says, that the said John GlasciKk, acplicatum. 
for the reason before alleged, ought not to be admitted to say 
or allege that, after the decease of the said Crafford, the said 
tenements with the appurtenances descended to the said 
Susanna Gibbens as sole daughter and heir of thosaid Crafford 
of his body lawfally begotten; because she says, that after 
die said indenture of bargain and sale made as aforesaid to 
the said Gilbert Kinder of the^ajd tenements with the apjiui- [[ 2.58 ] 
tenances, and inrollcd of record, and before the said Susanna, Alter tiie bur¬ 
ns daughter and heir of the said Crqff'ord of his body lawfully fncT brfore^the 
begotten, entered into the tenements aforesaid with the ap- 

, . . 1 r 1 fit 1 saniia Gibbens, 

purtenances upon the possession or, the said John Glascock, a Crattbrd Gib- 
certain fine was levied of the said tenements, tlien being par- 1^"® Ayn® 

, , ' f his wife levied 

cel of the manor of Downffelds, otherwise Bawds (that is to a fme in Mi- 
say) in tlie term of St. Michael, in the year of our Lord 164‘9, 
in the court of Common Bench hero, to wit, at JFestirr's.'rr Leach. 
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Took o. in the county of Middlesex, to wit, on the morrow of St* 
Glascock.^ j^fartin in tlie said year of our Lord 1649, before (7) Oliver 
St. John, John PuUiston, Peter Warburton, and Edward Atkins 
justices, and other faithful subjects then there present, be¬ 
tween one John Leach gent, by the name of John Laajch gent., 
plaintiff, and the said Crafford and Ann his wife, by the names 
of Crafford Gibbens gent, and Ann his wife deforceants, of the 
tenements aforesaid with the appurtenances, by the names of 
the manor of LaimHelds, otherwise Bawds, with the appurte¬ 
nances, and three messuages, one dove-house, three gardens, 
three orchards, one hundred and fifty'acres of land, seventy 
acres of meadow, one hundred and thirty acres of pasture, 
sixty acres of wood, two hundred acres .of furze and headi, 
Tiiefinc; Common of pasti^/e for all cattle, view of frank-pledge, and 
whatever belongs view of frank-pledge, a free fishery, 
the goods and chattels* of felons, fugitives, waifs, estrays, 
and heriots, with the appurtenances, in Southwald, Shenfield, 
and Dodinghurst, whereof a plea of covenant was summoned 
between them in the same court, (that is to say) that the said 
Crafford and Anne acknowledged the said-manor, tenements, 
common of pasture, view of frank-pledge, fishery, goods, and 
chattels of felons, fugitives, waifs, estrays, and heriots, with 
the appurtenances, to be the right of the said John, as those 
which tlie said John hath of the gift of the said Crafford and 
Anne, and those they remised and quit-claimed from them the 
said Crafford and Anne, anti their heirs, to the said John and 
his heirs for ever; and further, the said Craffot'd and Anne 
granted for themselves, and the heirs of the said Crafford, 
that they would warrant to the said John and his heirs tlie 
said manor, tenements, common of pasture, view of frank¬ 
pledge, fishery, godds and chattels of felons, fugitives, waifs, 
estrays, and" heriots, with the appurtenances, against the said 
Crafford and Anne, and the heirs of the said' Crafford for ever; 

’ and for this acknowledgment, remise, quit-claim, fine, and 

concord, the said John hath 'given to the said Craffbrd and 
Anne 300/. sterling; which said fine, levied in the manner 
with prociama- aforesaid, was engrossed, and was afterwards publicly and 
tions. solemnly read and proclaimed in the said court, according to 

(7) It is not necessary to allege levied. Plow. 105. a. Fidmerston v. 
before what justices the fine was Steward, fd] 


[d] See post, Vol. II. 175. n. (2). 
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the form of the statute made and provided in the parliament Took v. 

of our late sovereign lord Henryt late king of England the ^Crr.A8cocK.^ 

seventh after the conquest, at Westminster aforesaid, in the 4th 

year of his reign, in the manner following: (that is to say) 

the first proclamation (8) was made before the said late The proclama- 

justices at Westminster aforesaid, on the 28th day of Nmxmber tionsof Uicfine. 

in Michaelmas term, in the said year of our lord 1649; the 

second proclamation was made on the 8th day pf Fehuary, in 

Hilary term in the same year of our Lord 1649; the third 

proclamation was made on the 17th day of May in ^Easter 

terra in the year of our Lord 1650; and the fourth procla- 


(8) A fine with proclamations; pur¬ 
suant to the statutes 4 Hen. 7. c. 24. 
32 H. 8. c. 36*, is a bar to the issue in 
tail, though a fine at common law is 
not any; but, when levied by tenant in 
tail in possession, operates as a discon¬ 
tinuance of the estate-tail. And it is 
necessary, in pleading, to distinguish 
whether it was a fine with proclamations, 
or a fine at common law. Therefore 
when tenant in tail levies a fine with 
proclamations, he ought to allege ex¬ 
pressly that it was a fmc.Wf/i pro- 
clamationsy otherwise it will be infended 
to be a fine only at common law. Plow. 
361. b. Stoiuel v. Zouch. Maor, 220. 
Owen’s case. Palm. 224. Darcy v. 
Jackson. See also ofiier forms of plead¬ 
ing a fine with proclamations. Co. Ent. 
171. a. 582. a. Cliflt, 305. 2 Lutw. 
1016, 1017. Hicks v. Witchell, ^Plow. 
354. Ibid. 428. However, in 3 Uep. 
86 b. it was resolved, that every fine 
levied should be intended to be levied 
with proclamations according tq the 
statutes, for it is most beneficial for tHic 
conusee; but this does not seem to be 
understood of pleading a fine; for it is 
a maxim in pleading, that every thing 
shall be taken most strongly against the 
pleader; and accordingly in all cases 
where the fine is pleaded as a bar by 
virtue of the statutes, he must shew 
that the fine was levied with proclam. 


ations,^her^isc it will be taken not to 
be sor And if the proclamations are 
not^ade pursuant to the statutes, that 
•fact may be shewn in the plea of the 
other party, and the proclamations will 
be thereby avoided. Plow. 266. Fish 
V. Broket. Indeed, where a fine is 
levied merely to make the conusee 
tenant to the praecipe, it does not seem 
neqcssary to plead it to have been with 
proclamations; 1 Rep. 56 a. b. Capel's 
case. Ibid. 70 a. b. Bredotis case. 
2 Lutw. 966, 967.; though even then 
it is frequently averred to be So. 
2 Lutw. 1611,1612, 1613. Ibid. 1220. 
But in order that a fine should be a bar 
to the issue in tail, it is not necessary 
that the proclamations should be made 
in the lifetime of the tenant in tail who 
levies the fine, provided the proclam- 
atidns are afterwards dul}*^ made. 
Therefore, *where tenant in tail levied 
a fine, and died before the proclam¬ 
ations were made, whereby the right 
of the entail descended upon the issue 
in tail, who brought a Jbrmedon to re¬ 
cover the estate-tail, yet it has been 
held, that if all the proclamations are 
.made even pending the action, the issue 
is barred by the fine, although the an¬ 
cestor died,* and the action was com¬ 
menced, before the proclamations were 
made. 3 ■ Rep. 90 b. 91 a. Purslovi's 
case. Ibid. 84. Case of fines. 
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mation was made on the 20th day of Junff in Trinity term in 
the said year of our Lord 1650, as by the said line and the 
proclamations made thereon, now remaining in the court here 
of record, it doth and may more fully appear; and the smd 
Margaret says that, at the times of the readings and procla¬ 
mations aforesaid made in the manner aforesaid, all pleas 
ceased in the said court of common bench according to the 
form of the statute aforesaid; whereby the tenements afore¬ 
said with the appurtenances, demised as aforesaid to the said 
John hettoHy by reason of the said fine with proclamatbns 
made thereupon as aforesaid, renvuned established to the said 
Margaret*an& her heirs, according to the bargain and sale 
made by the said Crafford to the said Gilbert as aforesaid, and 
tlie devise 'afol c.ii;aid, against the said Crbffbrd and the heirs of 
his body lawful!^ issuing; and this she is ready to verify: 
wherefore she prays judgment if the said John Glascock ought 
to be admitted to say or allege against tlie said fine with the 
said proclamations levied in the manner aforesaid, that, afier 
the decease of the said Crqffordy the tenements aforesaid with 
the appurtenances descended to the said Susamuty as sole 
daughter and heir of the said Crajfbrd of his body lawfully be¬ 
gotten, &c.; whereupon she likewise prays judgment, and her 
said debt, together with her damages occasioned by detaining 
the same, to be awarded to her, &c. • 

And the said John Glascoch protesting that the said tene- 
nients*with the appurtenances, above specified in the said de¬ 
claration, were separated and divided from the manor afore¬ 
said by the said George Gibbensy before the said fine levied in 
the manner aforesaid; protesting also that the tenements afore¬ 
said with the appurtenances, aboVe specified in the said de¬ 
claration, are not contained in the said fine : for plea never¬ 
theless the said John Glascock says, that the said Gilbert 
Kindci'y after making his said last will, an^ before the said fine 
levied, in the manner aforesaid, to wit, on the 1st day of Ja¬ 
nuary in the 24tli year of jhe reign of the said late king 
Charles the First, died aCSotdhwald aforesaid; and this he is 
ready to verify: wherefore^ as before, he prays judgment, and 
that the said Margaret may be barred from her said action 
thereof against him, &c. 

General demurrer aifd joinder in demurrer. 
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Took versus Glascock. 


Case 38. 


D ebt for rent—The case was in effect this. Craffbrd S-C. Cart. los. 

Kjiwens was seised m tail of the reversion of the manor by bargain and 
«f Bawds with the appurtenances in Essexy expectant upon J||g 

the death of George GibbenSy who was tenant thereof by tlie heirs. Tiic 

Iwrgainee lias 
only an e.statc 
descendible for 


curtesy of Englatid. And being so seised, the caid Craffard 
by indenture demised a messuage and a mill, and four apres 


of land, parcel of the said manor, to one John Lxtton for 
thirty-one years, to commence upon die death o^the said 
yfokn Gibbensy tenant by tlie curtesy, rendering the yearly rent 
of 10/.; which term, and the interest therein, the said Litton 
assigned over to the defendant. Afterwards^e said Crqffbrdy 
by baigain and sale indented and inrolled, ip consideration of 
money, bargained and sold, the reversioil of the said tenements 
so demised, to Gilbert KindeVy habendum to him and his heirs. 
Afterwards Kinder made his will in writing, and thereby de¬ 
vised the said reversion, so bargained and sold to him, to 
Margaret Took the plaintiff and her heirs, and died. After¬ 
wards Crqffind Gibbens levied a fine with proclamations to a 
stranger, of the whole manor, whereof the tenant by the 
curtesy was seised for his life, and afterwards died, and tlien 
the tenant by the curtesy IBiad. And the defendant, by virtue 


the life <f tenant 
in tail, and not 
devisable under 
the statute of 
34 & 35 II. 8. 
c. 5. of wills, 
but on tlic 
death of bar¬ 
gainee Ids heir 
shall take as 
tpccial occupant. 
And a fine 
levied by tenant 
in tful after the 
death of bar., 
gainee, does not 
make tlie devi.se 
good by rela¬ 
tion, but corro. 
borates the 
estate of the 
s])ecial occu¬ 
pant. (1) 


(1) This case is denied by Lord Holt 
in Machil v. Clarky 2 Salk. 619, 620. 
S.C. 7 Mod. 18. Com. Hep. 119. 2Ld. 
Raym. 778. Holt. 615. II Mod. 19. 
where it is held, agreeable to what had 
been before determined in 3 Uep. 84. b. 
Case of fines. 10 Rep. 96. a. Seymor'a 
case, and to what is said in Plowd. 557. 
Walsingham'a case, andby Lord Hobart 
in Sheffield v. Raicliff\ Hob. 838, 339. 
and in Cro. Car. 429. Stone v. Netoman^ 
that if tenant in tail by bargain and sale, 
lease and. release, coveiiant to stand 
seked, or any jother innocent convey¬ 
ance, as it is called, o^icratiiig by way of 
grant, conveys to another and his heirs, 
the grantee has a base fee-simple de¬ 
terminable on the death of tenant in 
tail by the entry of the issue in tall; 
and until it be so determined, such 
VOL.I. 


estate hath all the incidents of a fee- 
simple. The wife of the grantee shall 
be endowed, he is not punishable for 
waste, his alienation by feoffment or 
other conveyance is no forfeiture ; and 
that JLittletoh is not to be understood 
literally, but only that the grantee has 
not any sure and indefeasible estate for 
a longer time than during the life of 
tenant in tail. And subsequent casA 
are agreeable to the case of Machil v. 
Clark. 1 Atk. 8. Stapleton v. Stapleton. 
3 Burr. 1703. Goodright v. Mead. 
2 Bac. Abr. 12.?. See Mr. Butler’s 
note to Co. Litt. 331. a. note (1), and 
7 Term Rep. 276. Doe v. Rivers, 
Tlierefore, in the principal case, the 
devise by the bargainee seems to have 
been a good devise under the statute 
34 A 35 H. 8. c. 5. of wills, and conse- 
Ff 
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of the said demise and assignment, entered. And the said 
Margaret Toole the plaintiff, supposing that she had the rever¬ 
sion, brought an action of debt against the defendant for the 
rent reserved upon the lease. And upon special pleading all 
this matter was discloscil. And after several arguments by 
the Serjeants, the court gave judgment for the defendant, that 
the rent did not belong to the plaintiff. And in this case 
these two points were resolved: 1. That by the bargain and 
sale by CraJJbrd Gibbensy who wits tenant in tail of the rever¬ 
sion, nothing passed to Khidcr the bargainee but an estate de¬ 
scendible for the life of the saUl Cr/iffurdy according to Co. 
Litt. 3ii£l. b. sect. 606., and that it cannot be devised within 
the statute of 32 FI. 8. c. 1. and 34 & 35 II. 8. c. 5. which 

t 

last statute ex^ains estates of inheritance to mean estiites of 

fee-simple ovXy, \But here the estate bargained and sold to 
Kinder shall descend* to his heir at law as special occupant, 
notwithstanding his will. (2) 2. That although by the fine 

--- - — *. — -- 


quently the fine levied by the tenant in 
tail after the death of the bargainee 
would have corroborated the estate of 
the devisee. But if tenant in tai] cove¬ 
nants to stand seised to the use of liini- 
self for life, remainder to J. S. and his 
heirs, it is void, and the estate-tail not 
•altered; for the remainder is not to 
take effect until after his death, when 
the title of the issue commences, which 
is paramount the title of the remainder ; 
and the covenant to stand seised, as to 
the estate for life, is void, because there 
is no transmutation of possession ; and 
therefore if he afterwards levies U fine, 
or suffers a recovery td the use of a 
stranger, it shall enure to such use. 
J Ander. 291. Bl^thcnimis case. S.C. 
Cro. Eliz. 280. Cro. Eliz. 895. licding- 
jieldCs, case. 2 Salk, 619. 620. Machil 
V. Clark. Ambl. .526. But if tenant in 
tail by lease and release, or bargain 
and sale, conveys to another and his 
heirs to the use of himself for life, witfi 
remainders over, and suffers a recovery 


afterwards to a stranger to other uses, 
•the recovery shall enure to make the 
base fee indefeasible, and not to the 
use of the recover}'. So if he after¬ 
wards levies a fine to a stranger to 
other uses, it will make the base fee 
sure and indefeasible, until his death 
without issue, if there arc any remain¬ 
ders over. 8 Term llcp. 214. Doc v. 
Whicelo. If tenant in tail, by bargain 
and sale, or lease and release, conveys 
the ttiholc estate away, it seems he can¬ 
not afterwards suffer a recovery found¬ 
ed upon another conveyance, because 
he cannot make a erood tenant to the 

* • • ^ t 

praecipe ; but still he may levy a fine. 

(2) But now k.y the statute of frauds 
29Cur. 2. c. 3. s. 12., estates pur au^cr 
v/f are devisable by a will in writing, 
'signed by the devisor, or-by some other 
person in his'presence, and by his ex¬ 
press directions, attested and subscribed 
in the presence of the devisor by three 
or more witnesses, [e] 


[c] And by the same statute, “ if no shall be chargeable in the hands of the 
such devise thereof be made, the same heir, if it shall come to him by reason 
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df Crav'd GidbenSf after the death of Kinder the bargainee, Took r. 

the estate-tail of Crajpml Gibhms was barred and extin- ^GJ’-‘Asc(>ck» 

guished; yet it will not avail the plaintiff,the devisee, to make 

the will good by way of relation, but only corroborates the 

estate of the heir of Kinder, to whom it descended before the 

fine was levied, and makes that a base fee in the said heir, 

which was only an estate for life descendible before. (3) And 


(3) It ig observed by Lord Holt, 
that this part of the principal^ case is 
contradictory in itself, and not warrant¬ 
ed by any principle of law. Com. Hop. 
121. 2 Ld. Raym. 781., 782. Madkcll 

V. Clarke. And this observation seems 
well founded. It is laid down as a 
rule in 10 Rep. 96. a. Seymors case, 
and adopted by Lord Holt in the above 
case of Machell V. Clarke, that where 
tenant in tail conveys to another and 
his heirs by bargain and sale, lease and 
release, covenant to stand seised, &c., 
and the grantee is seised by •oirlueqf such 
conveyance, a fine levied afterwards by 
tenant in tail, being a distinct assurance, 
passes no estate of frcehoIiT oat of the 
tenant in tail, and consequently docs not 
enlarge or increase the estate which the 
grantee bad before. It cannot indeed 
convey any estate of freehold, because 

of a special occupancy, as assets by 
descent, as in case of lands in fee-sim¬ 
ple ; and in case there be no special 
occupant thereof, it shall go to the 
executors or administr'tf urs of the party 
that had the estate thereof hy virtue of 
the grant, and shall be assets in their 
hands.*' And in default of a special* 
occupant or devisee, it is provided by 
14 Geo. 2. c. 20. s. 9. that estates fur 
outer vie ** shall go, be applied, and 
distributed in the same manner as the 
personal estate.** Neither of these 
statutes provides expressly for the case 
of a tenant pur auter vie dying intestate 
as to that estate, but having made a 
valid will of his personalty. In such 


that had previously passed by the prece¬ 
dent conveyance. Its operation is to 
extinguish and*2ar the estate-tail, and 
thereby to confirm and corroborate thn 
estate whj^jji passed by the bargain and 
sale, The estate which passed by 
tbebj/gain and sale, &c. was detcimin- 
ablo on the death, of tenant in tail 
himself by the entry of the issue in tail, 
but the fnc mado it not determinable, 
until the death of tenant in tail ViUhuul 
issue. And therefore it is that Lord Holt 
observes, that, if only an estate for ike 
life of tenant in tailp^^'se^ by tlicl)argain 
and sale, so that the heir took it only 
as special occupant, the fine levied af¬ 
terwards could not, according to the 
principle above montionejl, change the 
estate nntre vi/into‘an estate of in~ 
neritance. It is also to be observed, that 
a fine so levied by tenant in tail docs 

case, if there be no special occupant, 
and the estate he not wan|cd for pay¬ 
ment bf debts, the executor is held iu 
equity to take'it as trustee for the resi¬ 
duary legatee. 7 Ves. jun. 425. Itip- 
ley v. Wateriwrth. Where the originiJ 
grant was made to A. his heirs, execn- 
tors, and administrators, it was held that 
the heir of A. should take as special 
occupant. 4 T. R. 229. Atkinson v. 
Bfiker. If an estate nvter vie be 
limited to A. atul the heirs of his body 
with remainders over, A. may defeat 
the remainders by conveyance in his 
lifetime, and semble by his will. 6 T. R. 
289. Hoe v. Luxton. 


Ff 2 
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Took versus Glascock. 


Took w. accordingly a rule was given this term, and judgment entered 
Glascock.^ for defendant by the opinion of Vaughan chief justice, 
m Tj/trelf Archer, and tfj/ld, justices: 7'^rel hesitating at first* 

Saunders was of counsel with the defendant in this case. See 
Dower, 2'J. Ed. 3. 28. b. Margerif CaUxfs case *, that of such an 
estate a woman is dowable; and tlie court said that such 
estate was a fee; but the reporter makes a question there¬ 
of. (3) See'also 3 llep. 84 b., 10 Rep. 96 & 98. Seymot^s 


not operate as a discontinuance of the 
estate-tail, but the remainder-man or 
reversioner after the death of tenant in 
tail without issue, may enter as he might 
have done before, exce'pt indeed that 
his entry must be made within fivyi years 
after his title accrues. 10 Rep. 96. fi. 
But if the fine be levied before the bar¬ 
gain and sale is inrolled, it will be a 
discontinuance of the estate-tail, be¬ 
cause the estate passes by the fine, and 
not by the bargain and sale. Ibid, 
and 4 Rep. 70. b. Hynde's case. So 
where the fine is levied in pursuance of 
a covenant in a prior conveyance of an 
estate-tail; as where tenant in tail con- 
jreys his estate by lease and release, and 
covenants in* the Release to levy a 
fine, which is done accordingly, the 
lease and release and fine will be con¬ 
sidered as one assurance, and ope¬ 
rate as a discontinuance of the estate- 
tail. 2 Burr. 704. Doe on demise of 
Odearne v/Whitehead. But if tlie per¬ 
son who is in the remainder in tail be 
heir to him who levied the fine, and 
there be the usual warranty in the fine, 
the warranty, being a** collateral one, 
will bar the remainder as effectually as* 
a recovery can do, but not the rever¬ 
sion in fee, if limited to a stranger. Ibid. 
So if-tenant in tail makes o. feoffment of 

the estate,to another, it is a discontiiiu- 

• 

ance pf the estate-tail. And as a fine 
or feoffment that works a discontinu¬ 
ance of the estate-tail, takes away the 
entry of the reversioner or him in the 
remainder, he cannot bring an (jectment, 


for that supposes an entry, either actual 
or fictitious, 'to have been made; but 
his only remedy is by a formedon. Ibid, 
and, Moore v. Blake, cited in Running- 
ton’s Ejectment, 2 edit. 45. See postca, 
319. a. And it is not necessary to 
make an actual entry to avoid the 
fine previous to the bringing of such 
an action, as it is of an^ectment; 
first, because it would be inc^sistent to 
require an actual entry to be made in a 
case, where by law the party cannot 
enter; and next, because the bringing 
of an action (which in construction has 
been confined to real actions, such as a 
formedon, <kc.) is one of the methods 
poiRted out by the statute of fines, 4 H. 7. 
c. 24. to avoid a fine. This action 
must be brought within five years after 
the title has accrued. 1 Vein. 212. Sta¬ 
pleton V. Sherrard. Ch. Cas. 278. Salis¬ 
bury y. Baggot. S. C. 2 Frecm. 21. 
2 Ch. Cas. 126. Bovy v. Smith. 

(3) Though it is now fully settled, 
that such an estate is a fee, yet the de¬ 
cision of Cally’s case seems question¬ 
able. In that case the tenant in tail, 
who had released to the husband of the 
*.ddmandant in fee, was dead, and the de¬ 
mand of dower was against the issue in 
tail, who had entered, and thereby de¬ 
termined the estate in fee out of which 
the dower was claimed. The general 
rule there laid down, tliat the wife of 
such grantee is dowable, is adopted as 
an authority by lord Coke in 3 Rep. 
84. b. and 10 Rep. 96. a-; but it is ex¬ 
pressly said in the last cited cafe, that 
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case. That aii estate pur auter vie is not devisable, see Took v. 
Crol Rliz. 804.(4); 33 Edur. 3.; Fitz. Devise, 21.; Dyer, Glascock. 
253. ^ 1 . .— v *" . ^ 


such dower shall be determinable by 
the death of tenant in tail. 

(4) Gatoen v. Rantes. Moor, 625. 
S. C., in which the court was equally 
divided upon the point, whether an 
estate to a man and his heirs pur auter 
vie was devisable or not under the &ta« 


—-- 

tute of wills. But Pophatn C. J. said, 
that the greater part of the judges were 
of his opinion, that such an estate was 
not devisable under that statute. See 
Dyer, 253..b. in margine. 1 Leon. 252. 
Shereasood and Nonnet* case, p. 191. 
note.(1) 


tf 3 


Term. Saiicti Trin, 


IN THE TWENTY-FIRST YEAR OF KING 
.. CHARLES THK SECOND. 


Case 39. Sanders’s Case, by Conviction of Easter Term, 

22d Year of Charles the Second. 

• it remembered that on this instant 21st day 

’ J of Aprilf in tlie 21st year of the reign of our 
lord Charles the Second, by the grace of God, of lingland, 
Scotland^ France, and Ireland, king, defender of the faith, &c. 
one James Duel, of Walton upd7i Thames in the county afore¬ 
said, biKcher, came before us Thomas Breytd tend George Brcmn 
esejuires, two justices of our said loi’d the king to keep his 
peace in the said county, and then and there, upon his oatli, 
said and deposed (1), that William Sanders, late of Walton 

(1) Though the statute 33 H. 8. tute does not require that the inform- 
c. 6. is now obsolete, as the object of it ation should be upon oath, but still it is 
is a matter no longer in any use, yet the conceived that the information would 
, observations ^hich arise upon* this con- not be bad upon Inat account. — It is 
viction, and the authorities cited in Slip- held, that a conviction ought to be 
port of them, may pcrliaps be of some ^foAgided upon a preceding information 
service in other cases.—This conviction or complaint. 1 Ld. Raym. 509. Rex 
appears to be very informal; it seems v. Ftdler. This conviction is in the 
difficult to determine, whether what is time past; in Rex v. Roberts, 2 Ld. 
stated to have been deposed by Duel- llaym. 1376. 1 Str.OOS., a conviction 
upon oath be the inj'ormntion given, “^was quashed, because it was prestitit 
or only the of tl^e offence. In sacranicntum : but in Rex v. HaU, 

tho^'fii>t place, let us ^suppose it to be 1 Term Rep. 320., it was held, that 
the infornmlion. it is true that tlK' sta- where the conviction founded upon 
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aforesaid in the county aforesaid yeoman, on the 28th day Sanders’s 
oiNovember in the 28th year of the reign of'our said lord ^ Case. 
tlie now king, at Walton aforesaid in the county aforesaid [//], 
had and kept a certain hand-gun, or instrument called a 


an information taken at a time past, it 
is better to state it in the time past, viz. 
that the informer came and gave the 
justice to be informed. The statute 
enacts, that no person, except he has in 
his own, or in his wife’s right, lands, 
&c. of the yearly value of 100/. shall 
shoot in any hand-gun, &c. That ex¬ 
ception is properly negatived in,this 
case. It seems clear, that whenever a 
statute inflicts a penalty for an offence 
created by it, upon conviction before 
one or more justices of the peace, but 
there is exception in the enacting 
clause of'persons under particular cir¬ 
cumstances, it is necessary to state in 
the hiformatiotij that the defendant is 
not within any of the exceptions. 1 Str. 
497. Rex V. Sparling. 2 Ld. llaym. 
1386. Rex v. 'ruche. 8 Term Ilep. 542, 
Rex V. Juhes. And it seem» immaterial 
whether the exception be in *the same 
section, or a preceding section, or in a 
preceding act of parliament referred to 
by the enacting clause. As where in 


[a 3 The injbmxation must specify 
the place where the offence was com¬ 
mitted, that it may appear to have been 
committed within the jurisdiction of the 
justice. 2Ld. Rayrn. 1220. The Queen 
V. Highmore. 13 East, 139. The King 
V. Ilazell. And the conviction must 
state the evidence proving the offerer 
to have been committed at the place 
laid in the information. 1 T. R.211. 
The Kit>g V. Jefferies. 

[A] Under the 12 G. 3. c. 61. s. 11. 
which prohibits the keeping above a 
specified quantity of gunpowder at all 
within certain limits, and also the keep¬ 
ing above the satnc quantity in any 


the fifth section of the statute 1 Jac. 1. 
c. 22., ifr is enacted, that no person shall 
carry on the trade of a tanner, except 
under certain qualifications therein men¬ 
tioned : the seventh section enacts, that 
no person shall buy, or contract for, any 
rough hides or calves skin in the hair, 
but such persons as by virtue of that act 
might lawfully use the trade of a tan¬ 
ner, uiuj jf'a certain penalty. In a con- 
victio^y upon this section, it was held 
i^ot ^ be sufficient to set forth in the 
words of it, that •the defendant was 
not such a person as by virtue of that act 
might lawfully use the trade of a tanner, 
butthc conviction must particularly spe¬ 
cify, that the defendant was not within 
any of the exceptions mentidned in the 
preceding section. 6 Term Hep. 559. 
Rex v. Pratten. [i] So in convictions on 
the game laws, the statute 22 & 23 
Car. 2. c. 25. s. 3. enacts, that all per¬ 
sons not having lands, &c. arc thereby 
declared to be persons by the law of this 
realm not allowed to have or keep [[c] 


other part of Great Britain, except in 
mills, &c. An information charging the 
defendant with keeping too much gun¬ 
powder withip xheprohibited limits, need 
not negative the exception respecting 
mills, &.C. 1 B. & A. 362. The King v. 

Matters. • 

[c] The mere keeping any of the 
dogs specified in the statute, will not 
subject a man to the penalties, unless 
the jury be satisfied that he kept them 
for the purpose of killing game. 5 B. 
5c A. 317. Ilat/ward v. Homer, and 
Brierly v. Athorpe, reported in a note 
to the last case. 15 East, 271* Readv. 
Phelps. Nor is a. gamekeeper of a 
Ff 4 , 
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Imnd-gun, and then and there witli the said hand-goiV 
charged with gunpowder and bail-shot, unlawfully and un¬ 
justly did shoot, against the form of the statute in such case 
made and provided, the said William Sanders (2) then not 


(logs, nets, &c.; and by a subsequent sta« 
tute 5 Anne, c. 14. s. 4., it is enacted, 
that if any person, not qualified by the laxos 
tif this realm so to do^ shall, ^c. he shall 
forfeit SU It is now fully settled, that 
in convictions upon the statute of Anne, 
the information must negative every one 
of the (qualifications in ihe preceding 
statute of Car. 2. 1 Str. 66. Rex v. 

Marriott. 2 Ld.. Rayni.. 141''. Rexv. 
Hill. Comyn. 522. Bluet v. Needs. 
1 Uurr. 148. Rex v. Maurice Ju^vis. 
Ibid. 618. Rex V. Little. Dougl. 345. 
3 edit. Rex v. Wheatman. [(/] In The 
King V. Jarvist Denison J. says, that not 
pnly the information must, but also the 
evidence and adjudication ought both of 
them to be that the defendant hath 
not the jjualifications specified in the 
act; but in 1 Term Rep. 125. 127. 
Rex V. Croivther, it is said, that there 
is no case, in which it has been directly 


decided, that the evidence should nega¬ 
tive every particular qualification, and 
that It cannot be so from the nature of 
tlie case. The same point had bee» 
decided in a former case, 2 Ld. Raym. 
1386. Rexv. Tachey which was a con¬ 
viction upon the statute of 6 & 7 W. 3» 
c. 11., for profane cursiog, where the 
statute varies the punishment according 
to the rank and age of the offender; it 
was objected that it was not proved by 
the evidence stated in the conviction, 
that the defendant was not of a parti¬ 
cular rank or age; but the court over¬ 
ruled the objection, because^^as it wua 
alleged in the information, that he was- 
not of such particular rank or age, and 
the evidence referred to the person men¬ 
tioned in the information, that was suf¬ 
ficient ; and see 1 East, 639. Rex v. 
Stone, [e] !Qut where the exemption is 
contained' in a proviso in a subsequent 


manor, otherwise unqualified, liable to 
the penalty for keeping fiogSy &c. out of 
tlie manor. 2 Wils. 387- Rogers v. 
Carter^ though he is for using. Ibid. 
A gamekeeper need not be a menial 
servant, ibid.; and 10 East, 413. Spur¬ 
rier V. Vale.y and 48 Geo. 3. c. 93. 8.2., 
and he is to be presumed to kill for the 
use of the lq|jrd, unless the contrary ap¬ 
pears. 10 East, 413..«SpMrn'cr V. f'o/e. 
A person who takes possession of game 
as servant to and by order of a quali¬ 
fied person, is not liable to the penalty. 
10 East, 19. Warneford v. Kendal. 
'2 Brod. & Bing. 1 Walker v. Mills. 

The boundaries of, or title to, a ma¬ 
nor, eannot'the tried in an action for 
the penalty; therefore, if there be a co¬ 
lourable tide in the person under whose 


deputation the defendant acts, he is 
not liable: but where there is no co¬ 
lourable pretence of title, the defend¬ 
ant cannot protect himself by showing 
that he acted bond fide under a deputa¬ 
tion from a person who claims to be 
lord., 4 T. R. 681. Calcraft v. Gibbs- 
5 T. R. 19. S. C. Havokins v. Baileyy 
and Blunt v. Gritaes, cited in the note 
to 4 T. R. 681. Whether there be a 
cylo'jrable tide or not, is to be deter¬ 
mined on evidence adduced on both 
sides. 3 B. & A. 341. Hunt v, An¬ 
drews. 

[(^] But the same rule does not hold 
in actions on the same statute. 2 Com. 
522. Bluett v. Needs. 1 East, 639. Rex 
V. Stone. 

In 5 M. & S. 2Cl6. The King v. 


4 
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having in his own right, or in the right of his wife to the use 
of the said William Sanders^ nor any other pers^ or persons 
having to tlie use of the said William SanderSf lands, tene¬ 
ments, fees, annuities or offices to the yearly value of 100/. 


Samubrs’s 

Case. 



section, or act of parliament, it is mat¬ 
ter of defines^ and therefore it is not 
necessary to state in the conviction, that 
the defendant is not within such pro¬ 
viso ; 1 Lev. 26. Whitvoicke v. Osbaston; 

1 Keb. 20. S. C.; 1 Strange, 555. Rex 
V. Ford; 2 Str. 1101. Rex'%. Bryan; 
Andr. 289. S. C.; 1 Term Rep. 320. 
Rex v. Hall; though Mr. Serjeant 
Ilatokius seems to have thought it 
equally necessary to shew the exemp¬ 
tion in both cases. 2 Hawk. P. C. 250. 
fo. edit. 

In this case it was not necessary that 
the Justins should have previously sum¬ 
moned the defendant, because be was 
brought before them; but it is a fun¬ 
damental rule in general cases, that the 
party should be summoned before he is 
convicted. 1 Salk. 181. Rex s. Dyer. 

2 Ld. Kaym. 1405. Rea^^y. Venables. 
1 Str. 630. S. C. 2 Barnard. 31-. 77. 
101. [y] It is said there is no need to 
set forth the summons in the conviction, 
because the law intends that every ma¬ 
gistrate will do his duty, and will punish 
him for a breach of it. Ibid. The de¬ 
fendant’s appearance will in this case, as 
in other cases of process, cure not only 
all defects and informalities in the.sum¬ 


mons, but also the want of a summons. 

1 Salk, 383. Rex v. Barret, 1 Str. 261. 
Rex V. Johnson, It is enough that the 
convictiop sets forth that the witness 
was examined on oath, without staUng 
that the magistratcliad authority to ad¬ 
minister the oath. 2 East, 193. A«v. 
Picton. In fliif case it was not nccea- 
sary to set forth'in the conviction that 
the offtijcise was proved upon oath, be- 
caus^ihe defendant confessed the charge 
bef|fre the justices, which is of itself 
\hc strongest evidence of the offence. 

2 Burr. 1165. Rexv. Vipont, 1 Term 
Rep. 320. Rex v. HaU. For though a 
statute should direct a conviction to be 
*• upon the oath q/* one or itoo credible 
** mtnessesf without adding, ** or by 
“ the confession of the offender^ yet a 
conviction, upon his coiifession before 
the justice, has been held sufficient; 
1 Str. 546. Rex v. Gage. And what is 
still stronger, it has been held, that a 
confession made^o others, and not to 
the justice, if proved by such persons 
to his satisfaction in the presence of 
the defendant, will be sufficient evi¬ 
dence to convict. Ibid. Where the 
defendant confesses the charge, it seems 
to be sufficient only to state in thecon- 


Tumer^ it was determined, that in a ment of money, the magistrate must 
conviction on the game acts, it is suffi- issue a summons in the first instance,, 
cient if the information and adjuiJiii^- before he grants a warrant of appre- 
tion negative the qualifications without hension: as on the 49 Geo. 3. c. 68. 
negativing them in the’evidence. s. 3.. for refusing to pay a sum of mo- | 

[/] The date of the summons must ney under an order of filiation, although 
not be on a day prior to the information; .the act authorizes tlie magistrate to 
2Ld. Raym. 1546. The King v. Kent:* issue his warrant, and says nothing 
nor on an impossible day. 1 Salk. 181. about a previous summons. 13 East, 
The King v. Dyer. So in cases where 61. The King v. Martyr, 
the complaint is merely for non-pay- 
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And becnuve the said William. SanderSf being attached and 
brought bet^. us the said justices, by the said James Dud, 
for the said olFence, and charged with the said oifence in 
form aforesaid, cannot deny the said olFencc; therefore it is 


viction the information, the defendant’s 
appearance, the confession and adjudi¬ 
cation. But a confession will extend 
no further than to the facts charged in 
the ihformation ; therefore if the of¬ 
fence be not brought by the inform¬ 
ation within the act of parliament upon 
which the conviction is founded, the 
defendant’s confession will not make 
the conviction good. 1* BtllT. 605. 
Rex V. Little, [g] ^ 

In the next place let us suppose il^to 
be only the evidence ef the ottence, in 
which light it seems to have been consi¬ 
dered, as may be collected from other 
reports of the same case. 1 Sid. 419. 
1 Ventr. 33. 39* and 2 Kcb. 537. The 
statute gires'the justice a power to con¬ 
vict upon due examination and proof'of! 
the circumstances before him, that is, 
by competent witnesses, 1 Ventr. 33., 
and directs a moiety of the penalty to 
be paid to the first brins^er of the offen¬ 
der before him. But in this case, the 
person entitled to the moiety is the only 
witness who proves the offence. In Rex 
V. Drake. 2 Show. 489. and in Jennings 
V. HankeySy 3 Mod. 114., which seems 
S. C., the defendant was convicted 
upon Ibe single testimony of the infor- 

[g] Much question respedling con¬ 
fessions has arisen in cases of treason: 
the statutes 1 Edw. 6. c. 12. s. 22., and 
5&6£dw.6. c. 11. s. 12., which re¬ 
quire two witnesses in cases of treason, 
contain an exception, unless the pri¬ 
soner shall willingly and without vio¬ 
lence confess the same.” The statute 
7 & 8 W. 3. c. 3. s. 2., has also the 
•words ** in open courtf and it is hcld, 
thatthe confession contemplated by the 


mcr, for unlawfully coursing of deer, 
upon the statute 13 Car. 2.'c. 11. 
which enacts, that the 6ffcnder upon 
conviction shall forfeit 20/., a moiety 
whereof to be paid to the informer; 
and though the objection was taken, 
that the witness was interested in the 
event, and therefore incompetent, yet 
the objection was disallowed, and the 
conviction affirmed. But that case has 
been denied in subsequent cases, and it 
is now fully settled and cstubiished, that 
an informer, who has a share in the pe¬ 
nalty, is not a competent witness, unless 
a statute should specially so direct it. 
Bor which reason it is requisite to name 
the witness in the conviction, that it 
may appear that he is not the same 
person with the informer. 2 Ld. Kaym. 

Rex V. atone- 1 Str. 316. Rex 
v. Tilly. And'. 18. Rex v. Pia-cy. Ibid. 
240. Pe.v V. Blancy. It does not ap¬ 
pear here that the evidence was given in 
the presence of the defendant. 11 is essen¬ 
tial it should be so, that he may have 
an opportunity of cro.ss examining the 
witnesses; and it must appear on the 
face of the conviction that the evidence 
was so given. 2 Burr. 1163. Rex v. 
Vipont } 1 Term Rep. 125. Rex v. 

statutes of Edw. 6t is a confession in 
open court, or pleading guilty: any 
^other'confession, whether made to per¬ 
sons in authority or not, is evidence in 
the case, and must be proved, like 
other facts, by two witnesses; and it 
will have its weight with the jury ac¬ 
cording to the circumstances, as con¬ 
fessions have in all other criminal cases. 
Sec East’s P. C. p. 131.,. and Foster’s 
Crown Law, 240, &c. 





I’rin. 22 Car. II. Regis. 263 

considered by us the said justices, that the said William San- Sanders’s 
ders do forfeit (3) and pay the sum of 10/. accQ||^g to the , Case. ^ 
ibrm of the said statute, one moiety of which sai^wm of 10/. 
shall be paid to the use of our said lord the king, and the other 


Crowther; 6 Terra Rep. 75. Rex v. 
BarmMi in which last case it is ob* 
served by Ld. Kenyon^ that the prece¬ 
dent in Burn’s Justice (title Conviction) 
is erroneous in not stating, that the 
witnesses were examined in the presence 
of the defendant. In 2 Ld. Kayra. 510. 
Rex V. FuUery Lord Holt says, that 
convictions ought to be certain, and 
not taken upon collection; and Lord 
Mansfield in Rex v. Little., 1 Burr. 613. 
says, that convictions ought to be taken 
strictly. However, it has of late been 
held, that if it appear on the conviction 
that the etidence was given on the same 
day that the defendant appeared and 
pleaded, the court will presume that it 
was given in his presence. 3 Burr. 1785. 
Rex V. Aickin. Cowp. 241. Rex v. 
Kempson. 2 Terra Rep. 18. Rex v. 
Thompson. 7 Terra Rep. 1.52. Rex v. 
Lovet. 8 Term Rep. 284.* Rex v. 
Swallotv. 1 East, 639. 648. Rex v. 
Stone. [A] 

The evidence is set out in the prin- 

[A]‘ Noia. In this case Lord Ken¬ 
yon C.J. expressed his dissatisfaction 
with this presumption, in commenting 
on The King v. Thompson: but see 
7 East, 392. The King v. Crisp. See 
also 4 B. & A. 616. T!ie King v. Glos- 
sop. 

[/J 9 East, 358. The King v. Peat^se. 
S.P. Where the act inflicting the pe¬ 
nalty directs the prosecution to be 
within a certain time, it must distinctly 
appear by the evidence stated in the 
conviction, that the prosecution was in 
time; and no presumption on the sub¬ 
ject can be admitted: therefore, where 
the conviction stated the witness to 


cipal case; for it is necessary that the 
evidence should be set forth particularly 
in the conviction, that the court may 
judge whetj^er the justice has convicted 
on proper evidence; 1 Str. 316. Rex v. 
Baker; 2 Str. 919’. Rex v. Theadf 
Ibid. 9.99. Rex v. Lloyd. Andr. 81* 
Rex \. Bryan ^ 2 Burr. 1165. Rex v, 
Fipont; 3 Burr. 1063. Rex v. KUletj 
and Rex^jif. Rissex, there cited ; in 
which the case of Rex v. Pullen^ 

1 Su^r. .369. is denied as to this point; 
Boug. 406. 3d edjt. Rex v. Read; 

2 Term Rep. 18. Rex v. Thompson; 
but in the case last cited the court 
was of opinion, upon the authority of 
Rex V. Hartley, Cald. 175. that the 
evidence, stating generally in the lan- 
guagp of the act of parliament, that 
the defendant did keep and use a gun 
to kill and destroy the game, was suffi¬ 
ciently set forth, and the same has 
been recognized in 6 Term Rep. 17T. 
Rex V. Davis. [r’J The magistrate 
ought to .state in the conviction tlie 


have tleposed, “ that the offence was 
committed on the 22d May,” without 
naming^ any year, it was held bad. 
7 East, 146. 'The King v. Woodcock, 
But if the year necessarily appear by 
reference to some other part of the 
conviction, it is sufficient. 7 East, 389. 
The King v. Crisp. The offence, how¬ 
ever, need not be proved to have beea 
committed on the precise day laid, al¬ 
though it must be proved to have been 
within the time limited for the prose¬ 
cution : therefore it has been held suf-’ 
ficient to lay the offence to have “ been 
committed between such and such 
days.” 1 Salk. 378. The King v. 


S()3 a 


Sanders’s Case. 


Sanders's 

Case. 



moiety thereof shall be paid to the said James Duel, being the 
^rst bringeff||f the said William Sanders before us for the said 
offence^ aceoraing to the form of the said statute; and that 
he the said William Sanders be committed to the next gaol of 
the said county, there to remain until he shall pay the said 
sum of lOZ. to the uses aforesaid, according to the form of the 
said statute. , 


whole of the evidence for and against 
tlie defendant. 8 Term Rep. 210. Res 
V. Clarke* Bat the magistrate is the sole 

Chandler. 10 Mod. 248. The Queen 
V. Simpson. In a conviction under the 
5 G. 3. c. 14. S.3. for poaclvng in a 
fishery, it must be distinctly sta.ed in 
the information and in the evidence, .Miat 
the proceeding is at the instance of the 
owner of the fishery. 2 B. & A. 378. 
The King v. Daman. 1 Chitty's Rep. 
147. S.C. 

[A] ** But if the magistrate endea- 
vour to shelter himself from detection 
by merely stating the fact of the-of¬ 
fence in the terms of the act of parlia¬ 
ment, as if it were the legal effect of 
the evidence; when the evidence itself 
would not warrant the conclusion, he 
subjects himself to a criminal inform¬ 
ation, upon a proper case laid before 
the court." Per Le Blanc J. in 9 East, 
358. The Kings.Pearse. The court can¬ 
not interfere to quash a conviction for 
defect of evidence unless it be svich as 
that mo reasonable person could draw 
the conclusion which the magistrate has 
drawn. 4 B. A A. 617. King v. 
Glossop. Therefore in 4in action against 
a magistrate a conviction by him, if no^ 
defect appear upon the face of it, is 
conclusive evidence of the facts con¬ 
tained in* it. 1 Brod. & Bing. ^432. 
Brittain v. Kinnaird. But if the bon- 
viction be bad on the face of it, trespass 
will lie against the magistrate, 16 East, 
13. Gray v. Coo^sen^ .unless the convic¬ 
tion has been previously quashed, when 


judge of the weight of the evidence 
given before him. 8 Term Rep. 588. 
Rex V. Smith. [/;] 

the form of die action must be in case 
by 43 Geo. 3. c. 141. ; which statute 
is confined to bases where there has 
been a conviction. 12 East, 71. Mas¬ 
sey V. Johnson. And where that con¬ 
viction has been quashed, Gray v. 
Cookson. Where an information charged 
a pauper with returning unlawfully 
without a certificate to a parish from 
which he had been removed,and the pau¬ 
per on being brought before the magis¬ 
trate confessed himself guilty : it was 
held that the conviction need not state 
any express ^?t of vagrancy in the party 
returning, it being for him to show in 
his defence that he did not return in a 
state of pauperism; and of course that 
no action would lie against the magis¬ 
trate. 3 B. & A. 103. Mann v. Davers. 
In an action against a magistrate for a 
malicious conviction it is necessary for 
the plaintiff to prove what evidence was 
given before the magistrate, for the 
magistrate has nothing to do with the 
innocence or guift of the party, except 
as they appear before him in evidence. 
5 iTeunt. ^0. Burley v. Bethune. The 
conviction may be drawn up in form at 
any time, even after the penalty has 
been levied, provided it be warranted 
by the facts of the case. 1 East, 186. 
The King v. Barker. 12 East, 76. 
Massey v. Johnson. 15 East, 343. The 
King V. AUen. 16 East, 20. Gray v. 
Cookson. By btat. 3Geo.4. C.23. s. 1- 
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( 2 ) The word then is necessary; for, 
perhaps, defendant had 100 /. per ann. 
at the time he kept the gun, though 
not at the time of the conviction; see 
3 Mod. 280. Rex v.‘ Silcot. Sir T. 
Raym. 378i Rex v. Alsop. 

(3) There must be a judgment of for¬ 
feiture: 2 Str. 858. Rex v. Hatjoks; 
Fitzg. 124'. S.C.; ^ Bun*. I 1 I 66 . Rex v. 
Vipont; per Wilmot Justice, which 
see: sec also 7 Term Rep. 238. Rex 
V, Hartis; but 1 Salk: 378. Rex v. 
Chandl&r^ is contrary; see also 6 Term 
Rep. 220. Rex y.Rkodes,\l] Vj^here 
the statute, upon which the conviction 
is founded, distributes the penalty in 
certain proportions, it is sufficient to 
state generally in the adjudication, that 

a general form of conviction is given to 
be used in all cases where no particular 
form is directed by an]^ other act: and 
by the third section of the act it is 
enacted, ** that in all cases where it 
appears by the conviction that the de¬ 
fendant has appeared and.pleaded, and 
the merits have been tried) and that 
the defendant has not appealed against 
the said conviction where an appeal is 
allowed, or if appealed against, the 
conviction has been affirmed, such con¬ 
viction shall not afterwards be set aside 
or vacated in consequence of any defect 
of form whatever, but the construction 
shall be such a fair and liberal construc- 


tlie penAltMi^all be dittributed as the 
Statute dmmso 1 Salk. 383. Rex v. 
BarjetU. But .where the statute leaves 
it discretionart/ in the justices to distri¬ 
bute the penalty in. such^roportions as 
they^shall direct, the distribution forms 
part of the judgmentt and must there¬ 
fore appear upon the conviction itself. 
2 Term Hep. 96. Rre v. Dempsey* [»f] 
Where an act gives power to a magis¬ 
trate on a summary conviction’^’to.award 
the reasolteble charges of taking a dis¬ 
tress, he must aijcertain the amount in 
the conviction; and an adjudication that 
the defeifflaift shall pay the reasonable 
charges of the levy is Bad. 1 East, 189. 
JReiy. Symonds. See 5 East, 339. Rex 
V. Patchett. • 


tion as will be agreeable to the jus¬ 
tice of the case.'^ 

[/] It seems that the adjudication 
need not be that the party shall be 
committed, if he do not pay the pe¬ 
nalty: the justices may commit him 
afterwards, if he refuse to pay. 3 M. 
& S. 331. The King v. Helps. 

[m] So where the penalty is directed 
to be distributee? to several classes of 
persons, and it is uncertain whether 
one or more or the classes ekistor not, 
there must be a special adjudication 
distributing the penalty. 8 East, 568. 
2’Ap King V. Sco/e. 


Sanders’s Case, by Conviction of Easter Term. Cole 39. 

t ‘ 

ANDERS was convicted before two justices of peace for S»C» 1 Sid. 419 .' 

M. c Cl* j'l* 11 ^ Vent. S3, 33 . 

the county or Stirrey, tor having and keeping a hand-gun 2 Kea. 5 ai.s 37 . 

and for shooting with it, against the form of the* statute of conviction for 
/T , . , , , I I shooting witli 

33 H. 8. c. 6., for which he was atguuged to pay 10/.^ the alwnd-gun 
one moiety thereof to ihc king, and the other tq, the party 
who brought hjm bqfore the said justices, and was committed jwace, omittim 
to prison in execution until he should j^ay the said 10/. And 
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signed, quashed 
for tliat omis- 
aion 


in Easter last he brought a habeas corpus, and a certiorari 
to remove tM r^ord of conviction into the King’s Bench, and 
it was moved to be quashed for divers exceptions. 

And ndw^ in diis term it wa's quashed for this exception, 
namely, that the conviction was said to be before Thomas 
George ffrawn, esquires, two justices of our^aid lord 
the king to keep his peace in the said county; but ^h'e'^rd 
assigned was ocnitted; for it ought iO‘fhave’’beeh pssignei, to 
keep; and so it does not appear whether the justices,,wpre 
assigned to keep the peace or not (5). • 

Note: ,TISs conviction was before two justices of the 
neace; i)ut the statute gives authority to one jdslii^^nly, 
being the next justice of the county where the offence was 
committed, to commit the offender for the forfeiture. But it 
does not appear hene whether either of tlie said two 'justices 
was tlie next justice or not; which was another^xception that 
was intended to have been moved; but the conviction being 
quashed for the other exception above mentioned, if was not 
moved. (6) Gee and Saundeis of cq^nsel with the said 
Sanders. 


(5) It seems questionable whether 
the omission of the word assigned would 
now be considered a sufficient ground 
to quash the conviction. It is stated that 
they nexc justices of the king to keep his 
peace, that seems a sufficient description 
of their beingjwA/fcM of the peace, which 
is all that is required by the statute. 
From the report in 1 Vent. 33., it ap¬ 
pears that another objection was ,taken 
to the conviction, that it wanted the 
words nec-non ad diversas felonias, &c., 
but the court disallowed th» objection, 
and took a difference Jietween indici~ 
meats before justices at sessions and co»- 
victions s in the former case it is neces¬ 
sary to add’that |?art of their cominis- 


[n] However;'the sHtnte 5 Ann. 
c. 14.r gives jurisdiction to any justice 
of the county, iStc.^' '^^ere a statute 
gives jurisdiction to juHtiees of the peace 
“ i;dsiding near to the place where the 


sion in a return to a certiorari, bur not 
in the latter.^ , 

(6)^Tbis-, it should seem, would have 
been a fatal objection; forllo other but 
the next justice has any jurisdiction by 
the statute. Dalt. .Justice, c. G. 3 Bac. 
Abr. 293. tit. Justice of the Peace. 
Dougl.661. 3d edit. Rex v. Pitts. And 
the precedents arc so. See in Burn’s 
Justice, tit. Game, a precedent of a 
conviction upon this statute taken from 
Dalton. Sir W. Jones, 170. Cole's case. 

5 Rep. 71. b. St. Oohn’a case. Where 
a statute says the next justice, it must be 
th^ npxt; but where it says justices of 
the peace in or near the place, arty 
justice of the peace in the county will 
serve. 3 Bac. Abr. 293. [«] 

‘offence is committed,” this must be^ 
understood to mean justices of the 
peace of the sarjue county where the of¬ 
fence was committed, residing near the 
place: therefore, where the conviction 
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was for Jceeping an illicit stiU> and the. 
evidence showed that the still was 
found in the garden of a houses which 
home was within the county for which 
the justices actcd»but it.was not shown 
that the frnrden was within the county, 
the conviction was held bad. 14 East, 
267* The King v. Chandler. 

The stat. 3 4. entituled 

An (let to Jacilitatc stinmari) 'pro¬ 
ceedings before justices of the peace and 


others,^ 

convenieiM^ often arise in. summary 
pcocecdings before justices of the peace, 
&c: for tlie want of a general form of 
cOnvictidrh) gives a form in which all 
convictions (except in cases wherein a 
particylar form' hatlv been directed,) 
may be drawn up mutatis muta7idis. 
For whigh see the Supplement to Mr. 
Chetwynd’s edition of Burn’s Justice, 
tit. Conviction, p. llO. 


■ 

Osborne versils Rogers, Executor of*\Tcston. 
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L,ondon, 
to wit. 


K* it remembered that heretofore, to wit, in the 
term of St. Jlilnrij last past belbrc our lord the 
king at Wesfininstcr came lioba't Osboj ne gent, by JoJm John- 
soft his attorney, an^ brought here into the court of our 
said lord the king then there his c'^rtain bill against Gemgc 
Rogers doctor of pl^'sic, executor of the last will and testa¬ 
ment of William Weston gent, deceased, in the custotly of the 
marshal, &c. of a plea of trespass upon the case; and there 
are pledges’of prosecution, to wit, John Doe Richard Rxif; 

which said bill fcllo^vs in these words, to wit; T^ondon^ to 
wit, Robert Osborne gent, complains of George liogfrs doctor 
of physic, executor of the last will and testament of William 
Weston gent, deceased, being in the custody of the marshal of 
the marshalsea of our lord the king before the king himself; 
for that whereas the said Robert had scrvta one John Weaver 
gent, for the space of three years next before the 21st day of 
March in the year ci our Lord 164-7, and in that service had 
gained the sum of 60/. a-year; and the said Robert Osborne 
so being in the service of the asaid afterwards, 

to wit, on the said 21st day of March in tlie year last afore¬ 
said, at London aforesaid, to wit, iii the })arish of St. Duns^an 
in the West in the ward of Faringdon Witiumi, a certain dis¬ 
course was had and moved betweeu the said William in. his 
lifetime, and one Helen Osborne mother of the said Robert^ of 
and concerning him the said Robert, and of and- coticeripng 
;the retaining of the said Robert in the service of the said 
William ; wdierenpon he the said William in Iiis lifetime. 


Same entry. 

1 IVloc], Eift.-- 
11 (>. 


Plaint!a’ hail 
served J. W. for 
three years at 
GO/, a year; 


It diacoursc was 
had between 
said J.W. and 
plaintiff’s mo¬ 
ther about 
retaining plain¬ 
tiff into his 



S64 Osbortle "oersus Rogers. 

Osborne afterwards^, to. wit, oti the same day and year at London afore- 
V . Rogers.^ gjiJtj Jn the parish and ward aforesaid, in consideration that he 
the said Robert at the special instance and request (1) of the said 
William . would aerve the said William^ and bestow his care 


(1) These words are necessary W be 
laid in the declaration in order to sup¬ 
port the actiot^. It is held that a 
consideration executed and past, as in 
the present case, the service performed 
by the plaintiff for the testator in ftis 
lifetimeforsc^eralyearsthcn past, isnot 
sufficient to m^aintain an assumpsit un¬ 
less it was moved by a precedent request, 
and so laid. For it is not reasonable 
that one man should do another a kind¬ 
ness, and then charge him with a re-' 
compence: this would be obliging him 
whether he would or not, and bringing 
him • under an obligation without his 
concurrence, [a] Therefore, where .4.’s 
servant was. arrested in London for a 
trespass, and J. S. who knew A. bailed 
him, and afterwards A.y for his friend-, 
ship, promised to save him harmless, 
and J. S. comes to be charged; yet it 
is held that this is no consideration to 
ground an assumpsit, because the bail¬ 
ing, which was the consideration, was 
past and executed befori. [£] But it 
had been otherwise if the master had 
previously requested him to become bail 
for his servant, Dy. 272. a. Hunt v. 
Bate. I Roll. Abr. 11. (Q.), pi. 2) 3., 
because the promise is not d naked one, 
but couples itself with the prece¬ 
dent request, and with the merits of the 
party which were procured by that^ 

[a J ^ dyen an affidavit (to hold to 
bail) of dl^t for money lent, and for 
goods sold and delivered, and for work, 
and labour, has been lleld irregular, 
because it omitted to state that it wa» 
** at the. instance and request of the 
defendant,” although it stated that it 
was to and for his use, and on his 


request, and is therefore founded upon 
a good consideration. Hob. 106. Lamp» 
leigh V. Braithwaite.^ I Rol. Abr. 11, 
(Q.), pi. ^,6. S.P. Cro. Jac. 18. 
Bosden v. Thinn. But where a party 
derives benefit from the consideration 

< , J, 

it is sufficient, because equivalent to a 
previous request; as where a roan pays 
a sum of money,, or^uys any goods for 
me without my knowledge or request, 
and afterwards I agree to the payment, 
or receive the goods, this is equivalent 
to a previous request ’‘to do so; but 
it is still necessary to aver' in the 
declaration, that it was money paid 
and laid out for me at my special instance 
and request, and my subsequent conduct 
will be evidence of it. So where as¬ 
sumpsit was for work and labour done 
by the plaintif for the defendant, in 
consideration whereof he promised to 
pay, after judgment by default and 
error brought, it was objected that 
this was a past consideration, and not 
being laid to be done at the d^endant’s 
request, it could be no consideration to 
raise an assumpsit. The court said, 
they took the rule of law to be that a 
past consideration is not sufficient to 
support a subsequent promise, unless 
there was a requ^t of the party, either 
express or implied, at the time of per¬ 
forming the consideration; but where 

belialf.” 5 M. & S. 446. Durn/brd v. 
Messiter. 

[£] But if it had been laid to have 
been done at the defendant's request^ 
it should seem that defendant's receiv¬ 
ing the servant again, and taking the 
benefit of his service. Would have been 
sufficient evidence of such request. 
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*nd labour in and about ihcbiisineM of liiin ;^e sai^l 
inidertook and then and llxere faithfully promised the said 
Roba ti that he the said William would receive the said Robert 
into his the said William's service, and would look upon him 
the said Robert «s his own son, and would very amply pro¬ 
vide for him the said Robert, And the said Robert in fact 
says, that he the said Robert^ confiding in tixe said promise 


OSBOUNR 
V. Rogers. 

'- - -' 

In consiidcra- 
tion plain tiU' 
-^rould serve the 
said William, he 
undertook 
amply to pro¬ 
vide for him. 


there was an express request at the time, 
it would in all cases be sufficient to sup¬ 
port a • subsequent promise ; and how¬ 
ever the declaration might be sufficient 
after a verdict, yet it was not so after 
a judgment by default,' and the judg¬ 
ment was reversed. 2 Sir. 933. Hayes 
V. Warren. S. C. 2 Barnard, llep. 
K. B- 55. 71.140. See antca, 228. note. 
And though proof of a precedent request, 
in most cases, necessarily arises out of 
tlie circumstances of the transaction, 
3 a*t it is sometimes necessary to prove 
the request by express evidence. As 
where tenant from year to year of a 
bouse, at a yearly rent, became a bank¬ 
rupt ill the middle of the year, and his 
assignees entered and kept possession 


for the remainder of the year, it was 
held that the landlord eould not main¬ 
tain an actioi^ for use and occupation 
against the assignees, for the banlrupt's 
occupation^as well as tlicir own, with¬ 
out proving tlieir request for the bank¬ 
rupt to occupy during the time that 
%lai[il>cd before the bankruptcy. 2 11. 
Black. 319. Naish'v. Talloci. [A] So 
where a person pays money to another 
upon my account without my rcque.st, 
assumpsit will not lie without an ex¬ 
press promise to repay it; for I may 
have a good reason to resist the pay- 
men! of the money, and another person 
shall not pay it for me, whether I vyill 
or not. 1 Term Rep. 20. Stokes v. 
Leuois. [c] 


The case of Richardson v. Hall, 
1 Brad. & Bing. 50. was determined on 
the same principle, it being there held 
that a husband is* not liable to be sued 
alone for the use and occupation of a 
house by his wife dum sola, as it cannot 
be said that she occupied at his' re¬ 
quest. , 

[c] It should seem that an express 
promise is not necessary in such a c^e, 
and that where it has been made, tlie 
action is not sustainable on account of 
tlie promise considered as a promise, but 
on account of its amounting to a subse¬ 
quent assent; which if given in any 
other form of words than that of a pro¬ 
mise, or by any other act whatever, 
would be equally strong evidence of a 
previous request, upon the maxim 
VoL. I. 


** oranisratihalitio retrotrahilur cl man- 
data (squiparatiir." For instance, if the 
payment made by the plaintiff be com¬ 
pulsory, the law raises an implied pro¬ 
mise on the part of the defendant to 
repay him ; and the compulsion is evi¬ 
dence of £he request. Therefore, 
where one is surety for another, and is 
compelled to pay the whole debt, iic 
may maintain an action of assumpsit for 
money paid, without any actual re¬ 
quest or promise on the part of the de¬ 
fendant. 2 T. R. 100. Toussaint v. 
^lartinnant. So where two or more 
•persons are sdteties for another, and 
ene of them is compelled to pay the 
whole debt, an action for money paid 
lies against the co-sureties for their re¬ 
spective proporlL)!)';, on the implied 

(J •; 
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Osborne versus Rogers* 

OsBonNB and undertaking of the said William in form aforesaid made^ 
V. lloGEns. afterwards, to wit, on the day and year aforesaid, at London 
Averment tiiat aforesaid in the parish and ward aforesaid, went into the ser- 
plainti/i'went yice of the said William, and, at London aforesaid in the pa- 
and* served him’ I’ish and Ward aforesaid, served the said Willifim from thence 
until such a time until the first day of November in the 16th year of the reign 
lalary; of our lord Charles the Second now king of England, and 

^65 3 during all the said time bestowed his labour and ca|^‘e in 
and about the business of the said William with the greatest 
diligence, M'itliout any reward or salary tlierefore given to 
and afterm^rds jjjg g^id William, and that the said William after- 

dic'd. wards, to wit, on the 9th day of December in the 18th year ol 

the reign of our said lord the now king, at London aforcsaiil 
in the parish and ward aforesaid, died intestate (2), and pos- 

(2) Hence it appears, that the de* of an intestate, without taking out 
fondant was executor de son tort; for it administration, he is an executor de son 
is stated that Weston died intestate, and tort; and the slightest circumstance of 
consequently the defendant could not intermeddling is sufficient to make him 
be a rightful executor; not that it was so. Dy. 166. b. in margine. 2 Term 
at all necessary, nor is it usual, to state llep. 100. Padget v. Priest, [fl] He 
in the declaration, whether the de- cannot retain for his own debt, other- 
ceased died intestate, or made a will, wi^e the creditors of the intestate would 
However, as it is so stated, it may be running a race to take possession .of 
not be improper to observe, that if his goods„\^h.hout obtaining administra- 
a.man intermeddles with the goods tion to him; and therefore if such an 

request and promise. 2 Bos. & Pull. ben. Although a person cannot be 
268. Coioell v. Edwards. Ibid. 270. charged as expeutor de son tort while 
Deering y. Lord Winchelsea. So by he acts under a power of attorney made 
bail against their principal. 5 Esp. 171. to him by one of several executors who 
Fisher v. Fellows. So by the owner of has proved the will, yet if he continue 
goods distrained for rent on the de- to act after the death of such executor, 
fendant’s premises, and redeemed by he may be charged as executor de son 
the plaintiff. 8 T. R. 30,8. Exall v. tort, though he act under the advice 
Partridge. But if tl^e defendant be- of another of the executors who has 
come surety for a third person at the not proved. 4 M. & S. 175. Cottle v. 
instance of the plaintiff, and the plain* Al^ch. But there are many acts 
tiff pay the debt, he cannot sue the which a strangqr may do without incur- 
defendant for contribution. 2 Esp. 478. ring the hazard of being considered an 
Turner v. Davies. And in all cases executor de son tort; as directing the 
the plaintiff must have actually paid^ funeral, making an inventory of the 
money to enable him to maintain thi^ deceased’s property, providing nccessa- 
action. 11 East, 52. Moore v. Pyrke, ties for his children, and. other acts of 
2 TA.k A. til. Maxtbellv. Jameson. charity. Toller’s Law of Executors, 
[rf] 2 T. R. .'587. Edivards V. Har- 3d edition, p. 41. 
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scssed of a real anti personal estate together, to the value of OsnonnE 
30,000/. and more, and had no children of his'own. Yet 
the said William, at the time of his death, or at any time in Breach, 
his lifetime, after the making of the said promise and under¬ 
taking hitherto, did not very amply provide for the said Revert, 
nor ^ve to the said Robert any compensation for his said ser¬ 
vice, except the sum of 20/.; which was not a sufficient com¬ 
pensation for his said service, (although to do tljis he the said 
William in his lifetime, and the saiid George after the death of 
the said William, to wit, on the first day of January in the 
20th year of the reign of ouf said lord the now kin«, at Lon¬ 
don aforesaid in the parish and ward aforesaid, was often 
requested by the said Robet't) ; wherefore he the said Robert 
says that he is worse, and has damage to the value of 1000/.: 
and therefore he brings suit, &c. 

And now at this day, to wit, WccIntsdUy next after fifteen Impariance- 
<]ays of Raster in this same term, until which day the said 
George Rogers had leave to imparl v.> the said bill, and then to 
answer, &c. before our lord the king at Westminsier, comes as 
well the said Robert by his said attorney, as the said George by 
Adlard Wilby his attorney. * 

And the said George defends the wron*g aixl injury when. Plea. 

5cc. and says, that the said Robert ouglit not to have or main¬ 
tain his said action ther^dfi against him, because he says that 


executor pleads a retainer to satisfy his 
own debt, the plaintiff may reply that 
lie is an executor de son tort. Yelv. 137. 
Alexander v. Lane, {e] See the form 
of such a replication. Lib. Plac. 156. 
pl.98. 1 Mod.Ent. 199. For hecan only 
be charged in the writ and declaration 
as executor generally, for there is no 
other form, whether h^ be a rightful or 
a wrongful executor. 5 Rep. 31 a. 
Conlters case. 1 Mod. 208. Prince 
Roman. S. C. 2 Mod. 51. But if he 
afterwards, even pendchte lite, obtains 
administration, he may retain, for it le¬ 


galizes those acts which were tortious 
at the time. 2 Vent. 180. Pyne v. Wool- 
land. Sty. 337. WiUiamsoH v. Nor- 
xoich. [y] And therefore, if, subse¬ 
quent to the replication that he is exe¬ 
cutor de ^on iort, he obtains administra¬ 
tion, he may rejoin that fact by way of 
plea puis darrein continuance, for it is 
consistent with the retainer in the pica. 
2 Str. 1106. Vaughan v. Brown. B. C. 
Andr. 328. And if he plead plene ad- 
ministraxiit, he shall not be charged be¬ 
yond the assets whicli came to his hands. 
Dy. 166. b. in margine. (^] 


fc] 3 T. R. 586. Curtis v. Vernon. Executor, although, if the payment 
£y3 Ibid. Re just, he shall be recouped in da- 

fg] A creditor taking goods in pay- mages. 4* East, ,4<H. MoanlJ'ord v. 
ment from an executor de son tort, can- Gibson. 
lint protect himself against thi* rightful 
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OSBORNK 

V. IIOGERS. 



Plainti/r went 
into tlio sci-vice 
of the said W. 
on the day spe¬ 
cified ill the 
declaration, and 
continued 
therein until 
31st Dec. 1658. 


Plain tiff on 31st 
December 1658 
quitted the ser¬ 
vice of tlic 
deceased 
and traverses 
the service for 
the whole time 
in tlie declara¬ 
tion. 
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Special 

demurrer. 


well and true it is that the said Robert did come into the ser¬ 
vice of the said William on the said 21st day of March m the 
said year of our Lord 1647 in the said declaration above spe¬ 
cified, and did continue in the service of the said William 
until the last day of Decemba' in the year of our I..ord 1658, 
during which said time he the said William, at London afore¬ 
said in the parish and ward aforesaid, did very amply provide 
for the said Robet t meat and drink, and did also pay to the 
said Robert the sum of %l. of lawful money of England yearly 
for his salary. And the said George further says that the said 
Roha't on the said last day of December in the said year of 
our Lord 1658, at I/nidon aforesaid in the parish and ward 
*afbresaid, voluntarily quitted the service of him the said Wil~ 
Ham W^ston ; without this, that he the said Robert did serve 
the said William until the first day of November in the 16th 
year of the reign of our said lord the now king in the dcclar- 
tion of the said Robert above mentioned; and this he is ready 
to verify; wherefore he prays judgment if the said Robert 
ought to have or maintain his said action thereof against him, 
&c. (Demurrer in the usual form.) And for causes of de- 
murrei^in law upon the said plea, he the said Robert, accord¬ 
ing to the form of the statute in such case lately made and 
provided, shews, and to the court here sets forth the causes 


Derendant 
b^s traversed 
a matter nut 
traver&'iblc. 
Curia advisare 
vult. 
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following, that is to say: that the’said George has traversed 
matter in a case not traversable, and that the said plea wants 
form. (Joinder in demurrer.) But because the court of our 
said lord the now king here is not yet advised of giving their 
judgment of and upon the premises, a day thereof is given to 
the said parties before our lord the king at Westminster, until 
Fridai/next after the Morrow of the Holy Trinity, to hear 
their judgment 6f and upon the premises, because the court 
of our said'lord the now king here is thereof not yet, &c. At 
which day before our lord the king at jyiestminstcr come the 
said parlies by their said attomies; whereupon all and singu¬ 
lar the premises being seep,,and by the court of our lord the 
now king here diligently examined and more fully understood, 
and mature deliberation being thereof had, because it seems 
to the court of our lord the now king here that the said plea 
in manner and form aforesaid above pleaded, and the matter 
in the same contained, are not sufficient in law to bar the said 


Robert Osborne from having his said action thereof against the 
said George, it is considered that the said Robett ought to re¬ 
cover his damages against the said George on occasion of the 


Jiidgmrnt for 
Ibf pl.iiiiliff 
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premises: but because it is unknown to the court of our said 
lord the now king here what damages he the said Robert has 
sustained on occasion of the premises^ therefore the sheriff is 
commanded that, by the oath of twelve good ami lawful men 
of his bailiwick, he should diligently inquire what damages he 
the said Robert has sustained, as well on occasion of the pre¬ 
mises, as for his costs and charges by him about his suit in that 
behalf expended, and the inquisition which, &c. he should 
send to our lord the king at Westminster on * day next 
after under the seal, &c. and seals, &c. together 

with the writ of our said lord the now king to him thereof 
directed. The same day is given to the said Robert there, &c. 


Osborne versus Rogers, ExecHtdt of Weston. 

^^SSUMPSJT. — The plaintiff declares that he had served 
one Jo?m Weaver for three years next before the 21st day 
of March in the year of our Lord 161*7, and in that service 
had gained 60/. a-year; and he being so in the said service, 
the said testator Weston^ in consideration diat the plaintiff at 
his request would serve the said Willidin Weston, and bestow 
his work and care in amhiibout the business of the said Wit- 
Ham, undertook and promised‘the plaintiff that he the said 
William would receive him the said Robert Osborne into thd 
service of him the said William, and look upon him the said 
Robert as his the said Willian^s own son, and very amply pro¬ 
vide for him the said Ihibcrt. j\nd the plaintiff avers in fact, 
that he, giving credit to the said promise, upon the said 21st 
day of March 1617, went into the service pf«thc sakUlf eston 
the testator, and served him in tliat service from Uience until 
the first day of Novanber in the 16th year of the now king, 
and for all that time with great diligence bestowed his care 
and labour in and about the business of the said William 
without any reward or salary to iTiifi by the aforesaid William 
Weston therefore given. And the plaintiff further avers that 
the said Weston the testator afterwards, to wit, on the 9th day 
6f‘ Decetnber in the 18th year of the now king, died intesbite, 
and possessed of a real and personaf estate to the value of 
30,000/. and upwards, and had no criildren; and then the 
plaintiff assigns the breach, that the testator had not hitlicrto 
amply provided for, nor given to him any compensation for 
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Osborne 
V. Kogers. 



Writ of inquirj 
awarded. 


Case 40; 

S.C. 2 Keb. 
525. Assmnp- 
sit in consider¬ 
ation plaintiff 
would serve 
defendant’s tes- 
tiitur, lie pro¬ 
mised to pro. 
vide for liiin, 
and avers that 
lie served liiiii 
from eist of ^ 
March 1647 to 
1st Nov. 1664. 
l)erend.mt 
pleads Uiat 
plaintiff served 
from the said 
aist day of 
March to .list 
of December 
16.58, and then 
left his service, 
and traverses 
that he served 
till the 1st of 
November, tfRs 
is a bad tra¬ 
verse. 
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Osborne his said sci*vice, except the sum of 20A which was not a suffi- 
V. Kogers. cieiit compensation for his said service although the testator 
[ 26S ] lifetime, and the defendant afterwards, were thereta 

requested, to the plaintifPs damage of 1000/. The defend*' 
ant pleads in bar of the action, that well and true it was that 
the said plaintiff on the said 21st day of March in the said 
year of our Lot d 1647, went into the service of the said tes¬ 
tator, and continued in the saki service until the last day of 
December in the year of our Lord 1658, during which time 
the said testator amply provided for the plaintiff meat and 
drink, and paid him 8/. yearly for his salary. And the de¬ 
fendant further said that the plaintiff, upon the smd last day 
of December in the year of our Lord 1658 aforesaid, volunta¬ 
rily quitted the service of the said testator, 'without this^ that 
the plaintiff served the said testator until the first day of JVb- 
vember in the 16th ye^r of the now king; and this, &c. there¬ 
fore, '&c.: upon which plea in bar the plaintiff demurs in law, 
and shews fur cause that tlie defendant had traversed a matter 
not traversable. 

And it was moved by Jones and Saunders of counsel with 
the plaintiff^ that tlie plea was bad, because the defendant 
by his plea with the traverse hath put only part of the time 
of the service in issue, namely, whether the plaintiff served 
for any longer time than from the lact day of December 1658; 
so that as to the 'whole time before^ for which the plaintiff ought 
also to have a recompence, the defendant has tendered no 
issue. And although the defendant hath alleged that the 
plaintiff had a recompence for that time, yet it ought not to 
conclude the plaintiff, but he should still be at liberty to 
reply either that he had not any such recompence, or that 
the recompence, supposed by the defendant to be given, was 
too small. , But here the defendant by his traverse has to¬ 
tally excluded the plaintiff from taking any such issue. And 
yet, suppose the plaintiff did not serve qfter the said last day 
of D^ember 1658, still he ought to recover for the time that 
he served before, if he whs'not satisfied for it; but. now the 
plaintiff cannot put it in issue whether he served before or not, 
or whether he was satished for such service or not, if the 
Defendant can- defendant’s traverse sIkiU be good. And this is only an ac- 
of an upoii the casc, ili wliich damages are to be recovered, 

induccinert to which are divisible and proportionable according to the 
of fe^gth of time that the plaintiff served, and therefore the 
the declaration, defendant caiiiiot make one part of the time of the plaintiff’s 

7 



268 


Trin» 22 Car. II. Regis. 

service serve for on inducement to traverse the other as he has Osborne 
done here(l); as in 1 Bulstr. 116. Yelv. 225. Newhallv. Rogers. 
Bamardj action upon the case for stopping three lights, the gee Com, Dig. 
defendant justified the stopping of two, and traversed that he Pleader (G), 


(1) The first objection is, that the 
plea pleaded with the traverse is no 
answer to the whole matter contained 
in the declaration, as it ought to be; 
see ante, p. 28. note (3), Earl of Man¬ 
chester V. Vale. In this action tlie 
plaintiff is entitled to recover* such da¬ 
mages as he shall be found to Reserve, as 
well from the nature^of his employ¬ 
ment, as the time he continued in it; 
the plaintiff is not bound to prove his 
service for the whole time laid in the 
declaration; if he proves a service for 
a shorter time, that is sufficient, and the 
recompence will be proportionate there¬ 
to. It is therefore obvious, that it is 
no defence to an action of this kind to 
say, that the plaintiff did not serve for 
part o£ the time mentioned in the de¬ 
claration, and that is the only point put 
in issue by the traverse f ayd besides, 
the plaintiff by this traverse is put to 
all the inconvenience pointed out in the 
argument of the counsel. Considering 
the plea in this light, it'may be said 
that the traverse is more narrow than 
it ought to be. See Com. Dig. Pleader 
(G. 16). — But where the defendant’s 
plea extends to something else, as well as 
the matter in the declaration, the‘plain¬ 
tiff may narrow his traverse, and con¬ 
fine it to that which is an answer to the 
declaration. As if in trespass in A., 
the defendant pleads a right of*c<Jm- 
mon pur cause de vicirvige in A. and B., 
the plaintiff may traverse the right in 
A, only, without traversing the right 
in B. 1 Wils. 338. Griffith v. Williams,, 
per Denison justice. So in the Year , 
Book 36 H. 6. 18. b. abridged in Bro.’ 
Travers per sans ceo, 156. the declarj^- 
tion in forcible entry was of two houses 


and one hundred acres of land, the de- 
fendanCpleads that J. C, was seised of 
the manor of D. whereof the said houses 
and one liundred acres of land are, 
and from time whereof, &c. were, parcel 
in his demesne as of fee, and being so 
seised, held ^le same manor of the de¬ 
fendant by homage, fealty, and cscu- 
age, and died seised, and conveys title 
to the manor by escheat, and gives 
colour to the plaintiff of the said 
Jioflses and lands; the plaintiff in his 
replication, prote^ing that the niaiior 
was held of the king, makes title to 
himself of the whole manor, and that 
he was so seised of the said houses and 
land until the defendant disseised him, 
and traverses, without this, that the 
^said J, C. died seised of the said houses 
and one hundred acres of land, in man¬ 
ner and form us the said defendant has 
supposed. It was objected, that^tlic 
traverse ought l;p have been of J. C.’s 
dying seised of the manor, otherwise 
his replication was repugnant, for every 
replication ought to confess and avoid, 
or traverse the plea in bar, and that if 
the plea tender an averment, it ought 
noft be ans\^red by argument; the 
replication* did not deny tliat ./. C. 
died seised of the manor, nor that the 
houses and land were parcel of the 
manor, therefore a traverse of*the 
seisin of the houses and land was in¬ 
consistent. But the court held the 
traverse good, for the plaintiff was not 
bound to traverse any thing more than 
that which the plaintiff complains of, 
namely, the houses and land; and per¬ 
haps the houses and land were parcel 
of the manor at* one time and not at 
another. And agreeable hereto is tlie 
G g 4 
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Osborne sto}it iliiee liglits; the plea was bad, because the inducement 
V. Moc.khs. only fo jjarf^ namely, two lights only; and yet the tra- 
[ *^69 1 precisely to all the three: which ought not to be, 

because if the defendant hath stopped two only, and not tbre^ 


case of Harpur and Painter, East. 
18 Geo. 3. K. B. MSS. which ^was an 
action of trespass, quare clausum fregit; 
tlie defendant pleaded that the locus in 
quo was parcel of a large waste, and 
that the waste was the soil and free¬ 
hold of Mr. Bassett, and justified as his 
servant. The plaintiff replied, that the 
locus in quo was the soil and freehold of 
Mr. Pitt, and not the soil'an'd freehold 
of Mr. Bassett. The defendant de¬ 
murred specially, the cause of thc/je- 
niurrcr assigned was, that tlie replica¬ 
tion contained no traverse of any thing 
asserted in the plea, but of what was 
merely argumentative. Bait, for the 
defendant, argued, that it was a settled 
point that the replication must traverse, 
or confess and avoid the bar direciily. 
1 And. 166. 1 Leon. 77. Zouch and 

Bamjicld’s, case. The plaintiff might 
have traversed that the locus in quo 
was part of the waste, or that the waste 
was the soil and freehold of Mr. Bassett, 
ike. He has not done this, but has 
traversed what was merely argumenta¬ 
tive, for there was no allegation in the 
plea that the locus in quo was the soil 
and freehold of Mr. Bcasett, and ^cited 
Priddle and Napper's case, IJ Rep. 8 b. 
Chambre contra argued, that the plain¬ 
tiff had tendered the only proper issue. 
The sole point contended for by the 
defendant was, that the whole wastq 
belongs to Mr. Bassett, the plaintiff 
only says part is Mr. Pitt's; if he had 
tendered the issue that the whole waste 
was not the soil and freehold of Mr. 
Bassett, it would have been immaterial, 
because bad it been found with him, 
it was no necessary (;onscquence that 
any pait belonged to Mr. Piit. It was 


objected that the matter put in issue 
was no assertion: that cannot be stated 
without showing the plea bad, because 
it was equally argumentative, (see 36 
H. 6. 19. b. 20. a. per Billing accord- 
Sec definition of an issue, Cro. 
Litt. 126. It is enough if the party 
denies thi substance and effect of what 
is said without following the words of 
the other party. ‘ 2 Salk.629. Gilbert v. 
Parker. In II Rep. the only deter¬ 
mination was that matter of late could 
not be traversed; with regard to what 
is there said of ancient demesne, it may 
be answered, that it can only be so by 
being parcel of a manor: he cited the 
above-mentioned case from Bro. Tra¬ 
verse, 156. Bait in reply i The averment 
is as distinct here as that in Priddleand 
Napper, that the locus in quo is parcel 
of a manor which was ancient demesne. 
The issue, if found for plaintiff, would 
have been material, because Mr. Bassett 
claimed it only as parcel of the waste, 
and therefore it would be decisive that 
the whole was not his. Lord Mansjieldt 
The point in dispute is whether the locus 
in quo be the soil and freehold of Mr. 
Bassett. It is nothing to the plaintiff 
whctliar the tohole toasie belongs to Mr. 
Bassett. Is not the assertion that the 
•whole is his, an assertion that every part 
is so ? The court were unanimous against 
tliQt.demurrer, but on some particular 
circumstances attending the case, the 
defendant was allowed to withdraw his 
demurrer and take issue. — But the 
• contrary seems to have been held in 
Bradburn v. Kennerdale, Carth. 164.’; 

■ where the defendant made cognizance 
as bailiff to Sir P. JV. for that Sir P. 
tempore quo, &c. was seised of the 
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yet in an action upon the case, the plaintiff ought to recover Osbornb 
damages pro tanto ; but he will be deprived thereof by such ocans.^ 
traverse, if it should be good. But the defendant ought 
to have pleaded, as to the stopping of one light, not guilty; 


manor of A. (of which the locus in quo 
is, and time out of mind was, parcel), 
in his demesne as of fee, and that the 
defendant as bailiff took, &c. damage 
feasant. It was held that the plaintiff 
could not traverse the seisin in fee of 
the locus in quo, because the^e was no 
positive and express allegation that Sir P. 
teas seised of the locus in quo, but jonly 
argumentatively and by consequence, as it 
was parcel of the manor. There is 
also another case that seems contrary 
to the *rule above mentioned, namely, 
the case of Moreeoood and Wood, 
4f Term Rep. 157.,which was trespass for 
breaking and entering the plaintiff’s 
close called S. C., and digging stones 
therein, &c. Plea, that there are cer- 


[A] The principal argument which 
was relied on in that case^hoth by the 
counsel for the defendant and by the 
court was, that the plaintiff, by narrow¬ 
ing the prescription, had deprived the 
defendant of the means of proving his 
right by evidence of acts of ownership 
exercised in the otAer close called S.G., 
which evidence he was entitled to ad¬ 
duce, having stated in Ins plea the con¬ 
nexion between S- C. and S. G.; i£ the 
plaintiff meant to deny that connexion, 
he should have traversed the averment 
of it; if not, he should have traversed 
the whole prescription, and so admifa* 
ted the connexion. This argument as¬ 
sumes that upon the narrow traverse 
the defendant would not have been at 
liberty to have adduced evidence of the 
confiexion between S. C. and S. G., and 
then to have established his right upon 
S. C. by evidence of the exercise of it 
upon S. G.; which point seems not to 
be clear, inasmuch as the whole of 


tain wastes lying open to one another^ 
one, thp close in which, &c. and the 
other called S. G.j and prescribes for 
the liberty of digging stones in both 
closes, and so justifies, &c. Replica¬ 
tion traverses the prescription in S. C., 
the close in which, &c. only; Rejoin¬ 
der, tendering issue on the prescription 
in both. Plaintiff demurs. The court 
held that the plaintiff could not narrow 
his traverse by confining it to the pre- 
scryition in S. C. only ; but was bound 
to traverse the •whole prescription. 
Perhaps this last case may be distin¬ 
guished by its being a.prescription which 
in its nature is intirc, and therefore 
cannot be denied in part, but the whole 
must be traversed. [A] 


Such evidence, taken together, would 
go directly to prove the issue on the 
record. In this view of the case, it Js 
directly contrary to Haxpur v. Painter. 
With respect to the entirety of pre¬ 
scriptions, the above cited case of 
Griffith V. Williams, 1 Wils. 338., de¬ 
cides that, where a prescription con¬ 
sists of two parts, as of a right to toll, 
and also to distnfin for it, either part 
may be traversed. A party docs not 
fail by proving a larger prescription 
than that which is put in issue ; but it 
is essential that he should prove a prtJ- 
scription to the full extent of that 
which is put in issue, otherwise the 
consequence would be, that the record 
would be evidence of a right which had 
bben expressly disproved at the trial, 
^ee 1 Campb. 309. Rogers v. Alien, 
and the note there. 9 East, 185. 
Kingsmill v. Ridl.» 4 Campb. 189. 
The King v. Marquis of Buckingham. 
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OsBORMB and as to the other two, pleaded his justification, and relied 
V. Rogers.^ „po„ then ^ wrong supposed by the 

Defendant plaintiff would be put in issue. So here the defendant ought 
Slled to pleaded his matter in two pleas, vis. one plea, that 

part of tiie time for the time that the plaintiff served, until the last day of De- 
tlont'tiMa cmicr 1658, he had received a recompence; and this, &c., 
plaintiff had wherefore, &c.and another plea, that the plaintiff, after the 
OTmpcnce/and day December 1658, did not serve in manner and 

“ ^j****"' f®** form, &c. and this, &c. wherefore, &c. And so the whole 
6erve*1&c. would,come in issue, but now the traverse has prevented 

it. Likewise the traverse itself is not good for another rea¬ 
son, namely, because the defendant had precisely traversed 
the whole time from the last, day o{ December 1658 until the 
first day df November, in the 16th year of the now king; 
therefore if the plaintiff had taken issue upon it, he would 
have been bound *”to* prove the service for the whole time, 
otherwise he would not recover any thing; whereas, if he had 
in fact served for any part of the said time, he ought to have 
recovered pro tanto. And upon issue joined upon this tra¬ 
verse, if the plaintiff prove that he had served for one, two, 
three, or more years, yet if he does not prove that he served 
until the first day'of November in the 16th year of the now 
king, the issue would be against him, although the merits of 
the cause were for him (2); and ftfr^hesc reasons it was con¬ 
cluded that the ilefeiidant’s plea was bad. 

•*"— ' . .1 — ,-i . ... ■ II 

(2) And in this point of view the in this case is different from the present 
traverse is larger than it should be; form; for instead of a special count, 
see Com. Dig. Pleader (G. 15). See the declaration would now only con- 
also post, 312. J2ej? V. note (5). tain the common counts for work and 
2 Saund. 206. Garam v. Sweeting* labour and upon a quantum meruit} 
2 Str. 818. 6 Resolution. Ptdmer v. but at this time there were no general 
J^hins. r counts for work and labour, or for goods 

Though a question of fois kind can- sold and delivered, and the like. And 
not arise in an action of assumpsit at Lord Holt used to say that he was a 
this day, because tfie plea would now bold man that first ventured on them, 
be only non assumpsit; yet the reason fodiigh they are now every day’s expe- 
and principles of this case are appli- rience. 2 Str. 933. See Cro. Jac. 
cable to every case of a similar kind, 206. Woodford v. Deacon. Ibid. 64-2. 
where the matter alleged in the adverse Mayor v. Harre. 1 Sid. 182. Cooke v. 
pleading is in its nature separate anc^ Samburne. Garth. 276. Hihbert v. 
divisible, and the party entitled to a Courthope. However the principlt of 
proportionate recompence for so much this case may be usefully applied to 
as he can prove. The declaration too other cases. [»] 

Where a man does work for an- that other dies without leaving him 
other in expectation of a legacy, and any, he cannot sue the executor for 
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And so was the opinion of the whole court, and judgment Osborks 
given for the plaintiff and a writ of inquiry awarded.— fVin^ y- Rogers.^ 
nington and Colhnan for the defendant; but they could not 
say much to maintain the plea. 


work and labour. 2 Str. 728. Oshorn 
V. Governors of Guy s Hospital. The 
general counts may be resorted to in 
all cases where the contract is executed, 
and nothing remains to be done but the 
payment of money. 12 East, 1. Leeds 
V. Burrows. 1 Bos. & Rull. 397. Paul- 
ter V. Killing6eci. | 

But where the special contract re¬ 
mains unperformed, even by the*fault 
of the defendant, the declaration must 
still be special; 2 East, 145. HuUe v. 
Heightman : therefore where goods are 
sold to be paid for by a bill, and the 
purchaser refuses to give the bill, the 
declaration must be special; 4 East, 
147. Mussen v. Price. 3 Bos. & Pull. 
582. Dutton v. Solomonson; 9 East, 
498. Hoskins v. Duperoy; unless the 
plaintiff wait till the bill would have 
become due, if it had^ been given; 
4 East, 149. note. Miller v •Shawe, per 
Chambre J. 1 N. R. 330. Brooke v. 
White i or where a bill is given in 
payment for goods and refused accept¬ 
ance. 7Taunt.312. Hicklingv.Hardy. 
1 B. Moore, 61. S-C. So where tlm 
defendant contracted to transfer stock 
on a certain day to the plaintiff, but 
failed to perform his contract: ^ upon 
which the plaintiff bought the stock, 


and, to recover the consequent loss 
sustained by him, brought an action 
against the defendant for money paid. 
It was held, that such action was not 
maintainable, as the plaintiff should 
have declared specially on the contract. 
1 Barn. & Cress. 268. Lightfoot v. 
Creed. So where the contract is re¬ 
scinded, any money which has been 
paid under jt may be recovered back 
in an action for money had and re¬ 
ceived. 1 T. R. 133. Toxversv. Barrett. 
'5 !^a8t, 449. Hun^y. Silk. 7 T.R. 181. 
Giles V. Edwards. The difference be¬ 
tween those cases where the contract is 
open, and where it is not so, is this: 
if the contract be rescinded, as where 
by the terms of it, it is left in the 
plaintiff’s power to rescind it by any 
act, and he docs it; or where the de¬ 
fendant afterwards assents to its being 
rescinded, the plaintiff is entitled to 
recover back his money; and then an 
action for mone}^ had and received will 
lie; but if the contract be open, the 
plaintiff’s demand is not fur the whole 
sum, but for damages arising out of the 
contract, and then he must state the 
special contract 1 Terra. Rep. 133. per 
Buller J. 1 N.R. 351. Cooke v. Mun~ 
stone. I ]3oug. 23. Weston v. Downes. 
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to wit. 


?”OE it remembered, that Sir 2'hotnas Fanshaxo 
knight, coroner an^^attorney of our lord the 
king in the court of our said lord the king before the king 
liimself, who prosecutes for our said lord the king in this be¬ 
half, in his proper person came here into the court of our 
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said lord the king, before the king himself at Westmimter, on 
Friday next after the Morrow of the Holy Trinity last past, 
and for our said lord the king brought here into the court of 
our said lord the king, before the king himself then there a 
certain information against John Sutton, late of Payltm, in 
the county of Warwick, yeoman, which said information fol¬ 
lows in these words, to wit: Be it remembered, that Sir Tho~ 
mas Fanshaw, knight, coroner and attorney of our lord the 
king, in the court of our said lord the king, before the king 
himsolf, who for our said lord the king, prosecutes in this be¬ 
half in his proper person comes here into the court of our 
said lord the king before the king^himself at Westminster, on 
Friday next after the Morrow of the Holy Trinity in this same 
term, and Sot our said lord the king, gives the court here to 
understand and be informed, that Elizabeth Eapamth, late of 
l/me, in the said CQunty, widow, not having the fear of God 
before her eyes, but being moved and seduced by the insti¬ 
gation of the devil, on the 2Sd day of September in tlie 15th 
year of the reign of our lord Charles the Second, now king 
of England, &c. at Lffwe aforesaid, in the county aforesaid, 
in and upon herself, in the peace of God, and our said lord 
the king then and. there being, then and there feloniously, 
wilfully, and of her malice aforethought, did make an assault ; 
and that the said Elizabeth Z]i((ptoor<//^.with a certain knife, of 
the value of one penny, which sKe the said Elizabeth Lap- 
worth ^en had and held in lier right hand, herself, in and 
upon the throat of her the said Elizabeth, did then and there 
feloniously, wilfully, and of her malice aforethought, strike, 
and cut, then and there giving to herself with the said knife, 
in and upon the throat one mortal wound of the length of 
four in(;b£s, and pf the depth of one inch and a half of one 
inch, of which said mortal woiyid the said Elizabeth Lap/worih, 
from the said 23d day of September in the ISth year afore¬ 
said, until Ihe 26th day of September thdn next following, at 
Zotoc liforsesaid, in the county aforesaid, did languish, and lan¬ 
guishing did live; which st&d'Elizabeth Lapworth, on the said 
26th day oS September, in the 15th year aforesaid, aX. Lowe 
aforesaid, in the county aforesaid, of the said mortiil wound 
died. * And so the said Elizabeth, at Lowe aforesaid, in tlie 
county aforesaid, feloniously, wilfully, and of her malice afore¬ 
thought, and as a felon of herself, did kill and murder her¬ 
self, against the peace of our said lord the now king, his crown 
and dignity, &c. as f by a certain inquisition, lately takeu 
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before ,To/in Yardlt/j gent.) one of the coroners of our lord the 
king of the snid county) upon view of the body of the said 
Elizabeth La-pworth, and delivered into the court of our lord 
the king, before the king himself, with the said coroner’s own 
hands, more fully appears. And that John Sutton^ late of 
Payltmi, in the county of Warwick, yeoman, was indebted to 
the said Elizabeth Lajrworth in the sum of 80?. on the said 
day of her death, as * appears by a certain writing obliga¬ 
tory sealed with the seal of him the said John, and here into 
court brought) and bearing date the 1st day of 2{aoember, in 
the 14th year of the reign of our said lord the now king of 
England, &c.; yet the saidijo/m Sutton did not pay the said 
sum of 80/. nor any part thereof to the said Elizabeth in her 
life time, nor has he anywise contented her for* the same, 
whereby an action hath accrued to our said lord the king to 
demand and have of and from the snid John Sutton the said 
sum of 80/., whereof he the said John is answerable to our 
said lord the king; wherefore the said coroner and attorney 
of our said lord the king, for our said lord the king, prays the 
advice of the court here on the premises, and due process of 
law to be made against the said John Sutton in this behalfj to 
answer our said lord the king of and in* the premises, &c.» 
wherefore the sheriff of the said counly was commanded that 
he should not omit, &c.t Uht should cause him to come to an¬ 
swer, &c. 

- And now, to wit, on Thursday next after the octavt of St. 
Hilary in this same term, before our lord tlie king at West- 
mincer, comes the said John Sutton by James Hales> his attor¬ 
ney ; and, having hud oyer of the said iuforipation, says, that 
he does not suppose that our said lord the now king will or 
ought any further to impeach or molest •hhn the sSTd John 
Sutton on account of the preiAises in the said* information 
above specified, becs^use, protesting * that the said informa¬ 
tion, and the matter in the same contained, are not sufficient 
in law, to which he has no nece^ity, nor is bound by the law 
of the land to answer; for plea nevertheless he says, that 
Charles the First, late’king of England, long before the exhi¬ 
biting of the said information, to wit, on the 23d day of May, 
in the 14th year of his reign, by his certain indenture, made 
at his palace of Westminster, between yhe said late king, by 
the name of the most excellent prince the said lord Charles, 
by the grace of God, of England, Scotland, France, ari*d Ire¬ 
land, king, defender of the faith, &c. of the one part, and 
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one Sir Simon Clarke^ bart., by the name of Sir Simmi Clarke, 
bart. of the other part, (one part whereof, with the seal of his 
duchy of Lancaster, by the command of the said lord the king 
affixed, he the said John brings here into court, the date 
whereof is the same day and year aforesaid,) it is witnessed * 
that he the said late king, for divers good causes and consi¬ 
derations- menti6ned in the said indenture, him the said late 
king specially ^moving, by the advice and consent of the chan¬ 
cellor and council of his duchy of Lancastet', had granted, set, 
and *to farm let, and by the said indenture, for himself, his 
heirs, and successors, did grant, set,- and to farm let to the 
said Sir Slmon Clarke, bart, the court-leet and view of frank¬ 
pledge of Brincklffwe, otherwise Brinckloe with its members, 
in the county of Warwick, held, or in future, during the 
term thereinafter by the said indenture granted, to be held at 
Brincklffwe aforesaid, and also all and singular the perquisites 
and profits of the said court-leet, with the cert-money there¬ 
of, and also the goods and chattels of felons and fugitives, 
fines, amerciaments, reliefs, estrays, and goods, and chattels 
waived, yearly, and from time to time, during the term there¬ 
inafter by the said indenture granted, there happening, aris< 
ing, and coming; all and singular which premises, by a par¬ 
ticular thereof, arc mentioned to be parcel of the possessions 
of the said duchy of Lancaster, in fhe said county of Warwick, 
^ill and singular wardships, marriages, fines for respiting 
homage deodands, and heriots on the entry of the customary 
tenants, there happening, excepted and always reserved to 
the said lord the king, his heirs and successors,) to have, hold, 
occupy, and exercise the said court-leet and view of frank¬ 
pledge, and the perquisites and profits of the same, and all 
and siKgular other the premises above by the said indenture 
before granted, or mentioned to be demised and granted with 
their appurtenances, except as before ^xcepted, to the. said 
Sir SindSn Clarke, bart, and his assigns, from the feast of the 
Annunciation of the Blesse^ Mary then last past before 

the date of the said indenture, until the end of the tei'm, and 
for the tenn of 31 years thence next following, and fully to 
be complete; yielding therefore from thence yearly to the 
said lord the king, his heirs and successors, 20s. of lawful 
money of England, pajable yearly, during the said t8rm by 
tl>e said indenture before granted, at the feasts of St. Michael 
the Archangel, and the Annunciation of the Blessed Virgin 
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by equal portions (l)y as by the said indenture more Rex v, 
fiilly appears;’ by virtue of which said indenture the said Sir ^ Suttqit. 
Simm Clarke was possessed of the said premises with the ap- 
purtchaiiccs, (except as before excepted); and being so 


(1) The statut^)^ & 5 W. & M. c. 22. 
enacts, that no corporation, lord or 
lords of manors, or other person or 
“ persons, having grants by charter, or 
** other good conveyances, who have 
“ inrolled, and had the same allowed 
in and by the court of K..B. shall 
“ thereaRcr be compelled to plead the 
same to any inquisition returned by 
“ any coroner; and tliat if tlierc be 
any corporations, lord or lords of 
** manors, or other person or persons, 
“ who then had, or thereafter should 
“ have such charters, or grants from 
the crown, for felon’s goods, deo- 
“ dands, and other forfeitures, such 
** corporations, &c. shall not be com- 
“ polled to inrol the whole charter 
** and grants, but bring in the same to 
“ the clerk of the crown of the said 
“ court, who shall inrol somiqch thcre- 
“ of as may express and set forth the 
** grants of such fplon’s goods, deo- 
dands, and forfeitures, and no more; 
and from and after such inrolment 
no corporation, &c. or other persons, 
“ grantees of such goods, or forfeit- 
“ ures, shall be compelled to plead 
“ the same in the said court, to any 
“ inquisition thereafter filed thet^in, 
“ touching any goods found thereby 
and indicts a penalty upon any clerk 
of the crown v/ho shall issue out any 
process against any grantees of sfich 
felon’s goods, deodands,. and other for¬ 
feitures, after such inrolment or entry. 
— Since the passing of this act, the 
coroners have discontinued returning 
their iifquisitions into the K. B. — 
If a man be found fdo de se by the 
coroner’s inquisition, the jury ought Jilso 
to find whether he had any goods and 


cattels at the time he commited the 
felony, or not; and if he had any, to 
specify tlie same in an inventory an¬ 
nexed to the inquisition; the form may 
be seen in the books, of practice of the 
crown, Crowft Circ. Assist. 90. &c. The 
goods may thqp be seised for the use of 
the king, or his grantee; and if tres¬ 
pass be brought against the grantee for 
such seisure, fie must in his justification 
set out the grant of goods of felons of 
themselves, and the inquisition before 
the coroner finding* the deceased to be 
such a felon, by which he forfeited his 
goods, and that those in question were 
his. If the coroner’s inquisition omit 
finding the goods of the Jelo de se, that, 
it seems, may be supplied by a writ of 
melius inquirendum, directed to the she- 
nlF. 1 H. H. P.C. 41.5. The goods are 
vested in the king, or his grantee by 
the inquisition, and are not liable, ^n 
the hands of the lyng, to the debts of 
the felo de se; nor, as far as I can find, in 
the hands of the grantee. For it should 
seem from 4 Leon. 6. pi. 28. in the 
Exchequer, that they are not liable to 
satisfy the debt of any other person 
but tluf king, whtife prerogative, inter¬ 
fering with <he title of^'a subject, is 
always preferred. In that case, the 
“ queen granted to one cataUa Jelonnm 
** de se within such a precinct. One 
indebted to the queen having goods, 
“ is felo de se within the precinct, re- 
“ solved that the queen should have 
“ the goods to satisfy her debt.” 
.Where the forfeiture belongs to the 
cyown, it is now usual for the king to 
make a warrant under his sign manual, 
on a memorial behig presented by a 
creditor of the deceased, authorising 
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thereof possessed, lie the said Sir Simon Clarice afterwards, to 
wit, on the 21st day of Jamiary^ in the year of our Lord 16.^1, 
at Payltoiij in the said county, made his last will and testament 
in writing, and by the said last will and testament constituted 
and appointed one Dorothy Clarice^ his wife, executrix of his 
said will; and afterwards, to wit, on the ISthesday of Jammyt 
in the year of our Lord 1651, there died ns aforesaid, pos ¬ 
sessed of the said premises : after the death of which said Sir 
Simon Clarke^ the said Dorothy took upon herself the burthen 
of tlie execution of the said will, and by reason of the execu¬ 
tion of the said will of the said Sir Simon was possessed of the 
premises for the residue of the s{3id term of 31 years then to 
come. And the said John further sa^'s, that the said town of 
Paylton^ in the said information above mentioned, is, and at 
the said time in which the said Elizabeth is supposed to have 
died pf the said mbrtSl wound, was a member of Prmkl(/ive, 
otherwise Brinkloe aforcsiiid, and within the precinct of the 
court-leet and view of frankpledge of Brifikloe, otherwise 


the ecclesiastical court to grant letters 
of administration to the memorialist. 
In which case, the administrator, like 
every other personal representative, is 
answerable for the debts of the de« 
ceased, and cannot, against his own 
act, dispute the validity of the admi¬ 
nistration. See Doug. 542. Megit v. 
Johnson. If the felon’s goods are in 
the possession of another who refuses 
to deliver them up, if they belong to 
the king, ho, it is s^d, may prefer an 
information in the nature of tro'Ve^ and 
conversion in the Excheqtier to reco¬ 
ver the possession of them ; or his 
grantee, if they belong to him, may 
bring an action of trover for them, for 
the property is vested by the inquisitidh. 
If there be any debts due to the de¬ 
ceased, the king may either proceed 
by information in the K.B. as in the 
present case, or, which is the most 
usual practice, in the exchequer by his 
attorney-general. And his grantee may 
have a scire facias for debts of record, 
or an action of 4tbt for any othej*^ debt 


due to the deceased; in which action it 
is necessary to state in the declaration, 
the nature of the debt, — the grant of 
such felon’s debts to the plaintiff, or 
some of b'ts ancestors — and the inqui¬ 
sition before the coroner, whereby an 
action, &c. Brownl. Rediv. 181. Asht. 
205. and if the debt arises ^n a bond 
or other specialty, it seems proper to 
aver, that the deceased had such bond 
or specialty tn the place, at the time he 
killed himself. Post, 274 a. and note 
(3). The defendant in his plea must 
deny the debt to be due to the de¬ 
ceased, and therefore if the declaration 
states that the defendant was indebted 
to the deceased by bond, he must plead 
hoh est factum ; if on a simple contract, 
non assumpsit,, &c. if he says nil debet 
to the plaintif, he admits that he was 
indebted to the deceased, and all that 
will be incumbent for the plaintiff to 
prove is, that he is a grantee of such 
goods; and the defendant will not be 
permitted to give any other evidence 
but payment to the phiintilf. 
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JBrinkloe aforesaid. And he'the said John furtlier says, that 
the said JDorothi/f being so as aforesaid possessed of the said 
premises, to wit, on the 29th day of September ^ in the 15th d. C. requested 
year of our said lord the king, at Paylton aforesaid, after the 
death of the said Elizabeth^ and before the exhibiting of the wiiich he paid 
said information,, requested the ^aid John to pay the said 80/. 
forfeited as aforesaid, to her the said Dorothy after the death 
of the said Elizabeth^ as the goods and chattels pf felons hap« 
pening within the member of Brinklame otherwise BrinJeloe 
aforesaid: whereupon the said John Sutton then and there 
paid to the said Dorothy the said 80/. as he well plight; all 
and singular which things «he the said John Sutton is ready f 27!) J 
to verify, as the court, &c.: wherefore he prays judgment, 
and that he may be* dismissed as to the premises by this 
court, See. 

And the said Sir Thomas Fatisha'w, Ifnight, coroner and at- Demurrer, 
tomey of our lord the king, in the court of our said lord the 
king, before the king himself, who, for our said lord the king 
prosecutes in this behalf for our said lord the king, says, that 
our said lord the now king, by any thing by the said John 
Sutton above in pleading alleged, ought not to be barred from 
having his said infot-mation againsj; him tKe said John Sutton, 
because he says that the said plea of the said John Sutton in 
form aforesaid above pfeaSed, and the matter in the same 
contained, are not sufficient in law to bar our said lord tlip 
king from having his said information; wherefore, for want of 
a sufficient answer of the said John in this behalf, he prays 
judgment, and’that he may be convicted of the premises in the 
said information above specified. And the said Johri Sutton, Joinder, 
by his said attorney, wherefore, inasmuch as the said coroner 
and attorney of our said lord the king, fdT 5ur said lord the, 
king, doth not answer the said plea, nor in anywise deny the 
same, but altogether,refuses to admit the said verification; 
which said plea, and the matter in the same contained, he the 
said John Sutton is ready to verify, ,prays judgment, and that 
he may be dismissed by the court here from the premises. 


The King versus SAtton. 


Case 41. 


OIR Thomas Fanshaw, knight, the king's coroner and attor- s.c. i Sid. 
^ ney, exhibited an information in the court of our lord the 
king, before the king himself, iigainst the defendant Suttoji, 52 * 6 . 53 :*. 
VoL. I. ' Hh 
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If tlic king 
grants the goods 
and I'liattcls 
Jilitiis, dtc 
grantee shall 
not liave the 
goods and 
chattels of fe¬ 
lons of them- 
ii’hes. So by 
a grant of the 
goods and chat- 
tcls of felons, 
or felons of 
Uicmselvcs, the 
grantee shall 
not have debts 
duo to such 
felons. 

Informations. 

C 274 3 


Defendant 
pleads ill bar, 
that Charles tlw 
Mrst granted 
to one S.C. 
the giHids and 
chattels of 
felons in L. for 
a terra, 


which is vestt*d 
ill D.C. 


The town of P. 
a member of 1). 


Defendant paid 
the debt to said 

D.C, 


A grant by the 
king ought to 
be pleaded di. 
rectly, quad 


.mtl shewed that one Elizabeth Lapworthf late of IjOwe, in the 
county of JVarwickf widow, at Lime aforesaid, became Jelo de 
sCi (and shews how,) as by a certain inquisition lately taken 
before John Yardlif^ gentleman, one of the coroners of our lord 
the king of the said county, upon view of the body of the said 
Elizabeth La^nwrth, and delivered into the court of our lord 
the king, before the king himself, by the proper hands of him 
the said coronqr, more fully appears : and that the said defend¬ 
ant Svtton, late of Paylton^ in the said county of Warwick^ 
was indebtod to the said Elizabeth iMpworth in the sum of 
eighty pounds on the said day of, her death, as appears by a 
certain writing obligatory sealed with the seal of him the said 
defendant, aqd here brought into court, and bearing date the 
first day of November^ in tlie 14th year of the reign of the now 
king ; yet the said defendant did not pay the said money to 
the sj^id Jclo de se in her life time, whereby an action hath ac¬ 
crued to the king to demand and have of the defendant the 
said sum, whereof he ought to answer to the king; and there¬ 
upon he prays process for the king against the said defendant: 
who comes in and pleads in bar of the information that, by :ui 
indenture made lietween the late king Charles the First of tiu) 
one part, and Sir Simon Clqrke^ hart, of the other part, (one 
part whereof with the seal of the duchy of Lancastery he 
brings into court,) it is witnessed that the said late king granted 
to the said Sir Simon the court-leet of Erinklowe with its mem¬ 
bers, in the said county of Warwicky and also the goods and 
chattels of felons and fugitives \hevc arising, and growing, or 
happening, all and singular which things were mentioned in a 
particular to be parcel of the said duchy Lancastery in the 
said county pf Warxvickj to have for 31 years still continuing, 
which term the defendant derives to dame Dorothy Clarice as 
executrix ot the said Sir Simons and the defendant avers, that 
the town oi^Paylton aforesaid is, and at-the time of the death 
of the jaid felo de se, was a member of BrinJclowe; and after 
the death of the said ^elo fc scy and before the exhibiting of 
the information, the said dame Dorothy demanded the said 
money of the defendant, who paid it to her; all and singular 
which things he is ready to verify, and prays to be dis¬ 
charged, &C. ; upon winch plea the said king’s attorney demurs 
in law. c 

And now in this term Saunders, of counsel for the king, 
took divers exceptions to the plea; first, that the defendant 
has pleaded a grant by the king by a testatum existit, whereas 
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lie ought to have pleaded it directh/, namely, that he granted, 
and not by a testatum existit that lie granted. (1) Secondl}", the 
defendant has pleaded a grant under the duchy seal, and yet 
he has not averred in fact that the liberties granted were par¬ 
cel of the duchy: and the recital in the indenture, “ all and 
“ singular which things,” does hot aid it, because that may 
be tlic false suggestion of the party to deceive the king; and 
if the liberties granted be not in truth parcel’of the duchy, 
then the grant under the duchy seal is of no (2) validity. 
Thirdly, the defendant has pleaded a grant of the goods and 
chattels of felons: but he hi!s no grant of the goods and chat¬ 
tels of felons of themselves; lor the goods and chattels of felons 
(f themselves are a different liberty from the goothj and chattels 
of felons, and by the grant of one the other does not pass. 
Fourthly, the defendant has not aveyej that the obligation 
•was at Paylton at the time of the felony committed, or fit tlie 
death of the said felo dc se ; and if it was not, (for it shall not 
be intended that it was, unless the defendant has averred it,) 
then the debt was not forfeited to tlie said Dorothy it 

not being within her liberty; for it is a debt •where the obliga¬ 
tion is, and not where the person of the debtor inhabits: as 
Dyer, 305. a. Damil's case; Cro.'Elia 472. Byron's c;iso (3) ; 
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Tlie Kino 
u. Sutton. 

conci’ssit, niul 
not by a tcxiii- 
Unn viUtit, 
qitod conccsse. 


It 

V. iiL'IV !!!! ob- 

li{^;.Uioii is 
at tlic tjnu’ of 
•)!“ till' 

olilycv’, not 
wlici’i' l!iu ob- 
Jii'or fltvclls. 


(1) So Plowd. 14'3. Brotvning v._ 
Beston. Cro. Eliz. 195. Wilson y. Jef¬ 
fery. Cro. Jac. 537. Bultivant v. T/ol- 
man. Dyer, 118. a. Jones v. Weaver. 
2 Sound. 319. Bennett v. Ilolbech. 
2 Lev. 12. S. C. The difference is 
between declarations and’ pleas, avoiv- 
rics, replications. Sec. In declarations, 
whether in debt or covenant, it is 
sufficient to say testatmn existit, for it 
is only inducement to the action; but 
in pletis and avowries, &.c. it is the sub¬ 
stance of the answer, and therefore*tlfc 
operation of the deed, or instrument 
‘must be expressly averred, and not 
slated by vvuy of recital or argMine.it. 
Cro. Eliz. 195. 1 Sid. 375. Stephenson 

V. Stephenson. Cro. Car. 188. Batche- 
lour V. Gage. Cro. Jac. 383. Penning 
V. Plat. Cro. Jac. 537. 1 Lutw. 535. 
Bosxvall V. liatvsiorne. 2 Lev. 75. 
Cooker v. Child. Com. Dig. Pleader, 


(E. 3.) Hat it \v’oidd iie aided byj«cr- 
dict, or on a gcn*ral dtmurrer. Com. 
Dig. ubi supra. 

(2) Because in tiiat case tbc grant 
would only be under the great seal. 

(3) Therefore if the obligee dwells 
in one diocese and dies there, and the 
bond ft in another diocese at tlie time 
of his death, it will be bona nolabilia 
where the bond is, if of the value of 5'. 
or upwards, and there must bi^ a 
prerogative administration or probate. 
Cro. Eliz. 472. Byron \. Byron. But 
where only simple contract debts arc due 
to the deceased, these are bona nota- 
bilid in that dicscesc where the debtor 
,inhabits at the time of his creditor’s 
4cath. 1 Uoll. AlJr. 909, Dyer,305.a. 
in marglne. VVentw. Exec. 40, 47- 
CjoJoI. 70. 2 Ledii. 50. Lord Notih- 
amptoH v. Lord SI. John. Carth. 373. 

Yeomans v. Bradshaxv. Judgments, sta¬ 
ll h 2 
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but if it shall be a debt where the person of the debtor inha¬ 
bits, then Fifthly, the defendant has not averred that he in¬ 
habited at PayUon^ but he is only named late of Payltm in the 
information; which may be true; and yet he was not an inha- 


tutes, or recognizances are hona nota- 
bilia in the place where they are given 
or acknowledged. Dyer, 505. a. in 
margine. 1 Lutw. 401. Kegg v. Hor- 
ton. 3 Mod. 324. Gold v. SSrode. 2 Ld. 
liaym. 855. Adams v. Savage, [a] It is 
the safest way to obtain letters of ad¬ 
ministration in the prerogative court, 
because if the metropolitan grant letters 
of administration in a case where the 
deceased had not any bona notabilia at 
the time of his death, still such ad¬ 
ministration is not void, but only voidable; 
but if letters of administration be grant* 

[a] If there be bona notabilia in one 
diocese of the province of Canterbury, 
and in one in the province of York, 
each bishop must grant administration; 

I Salk. 39. Hurston v. Ridley: if in 
two dioceses in one province, and in 
two in another, .there must be two pre¬ 
rogative administrations, for neither 
metropolitan can interfere in the pro¬ 
vince of the other. Ibid. If a man die 
abroad intestate, having goods only in 
one diocese, yet administration shall be 
granted by the meiiopolltan. ^ac. 
Abr. tit. Executors and A4ministrators 
(E). 3. The rule respecting bona 
notabilia does not apply to subdivisions 
of Jioceses: therefore, if a bishop grant 
to one of the archdeacons of his diocese 
the power of proving wills of persons 
dying within his archdeaconry, that 
archdeacon shall have the granting of 
probate, although the deceased had 
goods at the time pf his death within' 
* another archdeaconry in^the same dio¬ 
cese. 5 M. & S. ,119. The King v.- 
Yonge. The rule with respect to the 
distribution of cHects when recovered, 
18 


ed by a bishop or other inferior judge 
in a case where the deceased had bona 
notabilia, they are absolutely void; 

5 Rep. 30. Princes case. 1 'P. Will. 
43, 44. Blackborough v. Davis. 1 Str. 
75. Rexv. Loggen. Wentw. 47*; 
the defendant may plead that matter in 
bar to any action brought by such an 
administrator. In the last case cited 
from Strange, it is said that the same 
distinction applies to a probate, but Lord 
Macclesfield in 1 P. Will. 767,768. held 
that a probate granted by an inferior 
judge is not void until reversed. [A] In 

is different from that with respect to 
bona notabilia, for it is held that all the 
personal estate of an intestate, wherever 
situate, must be distributed according 
to the law,of the place at which he was 
domiciled "at the time of his death. 
•And this is all that can be supposed 
to be meant by Lord Hardvneke in 
2 V,es. 37. Thorn v. Watkins, and in 
Arabl. 27. Pipon v. Pipon. 

[i] Where there is no dispute as to 
the ordinary’s jurisdiction, probate of a 
will is good, until reversed by the ec¬ 
clesiastical court, and cannot be dis¬ 
puted in the temporal courts; therefore, 
where a debtor of the deceased pays 
money to the executor under a forged 
vj^iU, of which" probate has been regu¬ 
larly granted, he is discharged. 3 T. R. 
125. Allen v. Dundas, overruling. 
1 Com. 150. Anon. But where pro¬ 
bate was granted of a will under which 
the executor sold part of the goods, 
but the probate was afterwards revoked, 
it appearing that a subsequent will had 
been made naming a different executor, 
it was held that trover would lie by tlie 
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bitant at the time of the de<ath of the felo de sg, when the duty The Kixg 
first accrued; wherefore the defendant ought to have averred y* Sutton. 
It, It It were so. 

And for these exceptions, but especially for the third ex- By a grant of 

the goodfi and 


the above cited case from Carth. 373., the action. Or the defendant may give 
it is pleaded in abatement; but it seems in evidence upon the plea of ne unques 
clear that is a matter pleadable in bar, executor, that there were bona notabilia, 
and not in abatement. It is a principle for it coiffesscs and avoids, and does not 
that every plea in abatement must give falsify the seal of the ordinary. 1 Lev. 
the plaintiff a better writ; but the effect 236. Noel f. Wells. 1 Sid. 3.f>9. S. C. 
of this plea is, that the plaintiff has no Com. Rep. J50. Anon. Bullcr’s Nisi 
right to sue at all in the character of Prius, 143. [cj 
administrator, and is therefore a bar to 


last executor against the first, and those 
acting under him, for the last was the 
true will, and the property vested in 
the last executor from the testator’s 
death. 5 B. & A. 744. Woolley v. 
Clark. 1 Dowl. & Ryl. 409. S. C. 

[c] The reason given for the distinc* 
tion taken by Lord Maccle^eld is, that 
an executor takes his authority from 
the will, but an administrator from the 
ordinary. See also 1 T.fl.';^-80. Smith 
v. Milles. It seems clear that Upon a 
plea of ne unques administrator, the de¬ 
fendant may give in evidence that there 
were bona notabilia ; for this shows that 
the grant of administration to the plain¬ 
tiff was merely void. But if the doc¬ 
trine of Lord Macclesfield in 1 P. Will. 
767., Combers case, be true, such evi¬ 
dence cannot be given upon a plea of 
ne unques executor ; for the probate is 
not "ooid, but voidabte only. The de¬ 
fendant cannot even plead specially 
that there were bona notabilia, *lMd. 
However, this distinction between a 
plea of ne unques administrator, and ne 
unques executor, is not noticed in Bull. 
Ni. Pri. 247., nor in Phillipps on Evi-, 
dence, 342. 5th ed.; and consistently 
with Lord Macclesfield's doctrine, it is 
apprehended, that under a plea of ne 
unques executor, the defendant may 


prove the seal of the ordinary to ho 
,foiiged: because, although the executor 
derives his title from the will, yet it is 
the probate which authenticates his 
right, and a forged probate is a mere 
nullity. Where the plaintiff necessarily 
sues in his representative character, the 
defendant cannot, under the general 
issue, take advantage of any defect, 
such as the insufficiency of the stanips 
in the letters of administration or pro¬ 
bate, for profert has been matkt of 
them, and the defendant has by his 
pleading admitted them. 2 M. & S. 
553. Thynne v. Protheroe. But if it 
be part of the plaintiff’s case to prove 
his representative character, as where 
he sues in trover upon his constructive 
possession, for a conversion in his own 
time, any defect in the letters of admi¬ 
nistration or probate, which prevents 
him from proving such character, will 
be fatal, although there be no special 
plea. 3 Taunt. 113. Hunt v. Stevens. 
And see post, vol. ii. p. 47. note [x]. 
It may be proper to remark, that a sen¬ 
tence of the spiritual court in a matter 
within its jurisdiction, and on which 
.there is a direct issue, is conclusive, 
until reversed, in a civil action between 
the same parties. * 1 Esp. 6. Stedman v. 
Gooch- 2 Str. 961. Dacosla v. Villa 
H h 3 
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I Imltds of fV“- 
lons, tl)o i;r.ii:tvc 
hlinli not 
t/r/i!!- itiio to 

tllOill. 


'I'hc inform- 
.Aion oii^'lit to 
!m\c oTtrri'd !i 
that t!ie 
^aill Kli/abotli 
was foiiiiUj;/i> 
(/c se, uiid not 
by a refcTL'iicc 
to tlic jiiijuisi- 
liun. 


cepLion (1), judgment was given for the king, unless cause^ 
Sic, And Kclj/iiirc chief justice said that, if the king grant 
the goods 071(1 ckaUch*oi felons of themselves, the grantee shall 
not thcieby have dei/^’due to such felons. (5) Afterwards, 
at another day, it was moved by Sir Richard Hopkins^ knight, 
of counsel for the defendant, wlio would have shewn cause 
and maintained the pica; but the court interrupted him, and 
said, lluit he could not make it goo<l ; and thereupon judgment 
was given absolutely for the king. 

15ut note : It seems to me that, if the defendant’s counsel 
had excepted to the information, it was not good tor two rea¬ 
sons : first,, because it is not averred that the said Elizabeth 
Lamvorth was found de but only by a {j}r(Mtj)oi' 
dam vKiuisitjioKejn, ^ c, (6) liqUet) ; whewjas in good pleading 
the inibrmation ought to shew the matter of fact (7) and then 
that the inquisition \yas taken before the coroner upon view¬ 
ed' the body, and so shew the whole substance of it, and then 
to have concluded with aj^ow/, &c., or at least to have begun 
with the in(|uisition, and shewn it at large, for the inquisition 
is the pi'ineipal }'.art, and without it no forfeiture accrues to 


(i) fio 8 H. 4. 2. a. j>er Till. 2 hpll. 
Abr. IPl'. (C.) pi. 2. Ih’o. l''orlciture 
de terros 11. 1 lloll. llep. 399. Hex v. 

Jiishop of Durha^i. 1 I.L'on.202. Qucai 
V. ii.'chLhhop of Cantcrbiirij. S. C. 
3 Buis. 157. 1 4\'tit.-32. 

(5) Sj 1 Sid. 142. The Majjor (f 
Sonlhn7»plon v. liichrtrds. 12 Ilep. 1 b. 
2 a. Ford and Scheldo7is case. Owen, 
1.55. per Shute. 1 Leon. 202. 2 Leon. 
5(>. Lord Northampton^. Lord St.John. 
1 Vent. 32. But in 2 Hell. Abr. 195. 
(E), pi. 1. it is held, tbnt if the king 
grant certain lihertiest and among other 
things «-ra«#ojn/nVz boaticlcaUdlafelonum 
de se within such a place, it shall pass 
obligations, specialties, and debts due to 
the felon; for though in other cases a 


grant of omnia bona et catalla by the 
king will not pass specialties and debts, 
yet in the grant of a liberty it will; see 
also Com. Dig. Waife (C). Sp by a 
grant of goods and chattels o/*felons of. 
themselves, the grantee shall have such 
felons’ ready money. 2 Show, 33. Anon. 

(6) So 2 Lutw. 1342. Meriton v. 
Benn, and the cases cited before. Ante, 
p. 274. note (1). 

(7) Namely, that the said Mizaheth 
Lapiwrth feloniously killed and mur¬ 
dered herself: and that by an inquisi¬ 
tion taken, &c. See the form of plead¬ 
ing it, post, 355. Toomes v. Ethrington. 
See 7 Term llcp. 462. 464. Holmes v. 
W(dsh; but it does not seem neces¬ 
sary. 


Real: bat such sentence is not con- Rhodes, seem not to be good law. 
elusive in a criminal proceeding. See Phillipps on Evidence, 5th edit. 
11 'Harg. State Trials, Duchess of .353., citing The King v. Gibson; cor. 
Kingston’s case: Str. 481. The King Lord Ellenborough C. J. Lancaster 
v. I iiiLcnl. 2 Str. 703. The King v. Sum. Ass. 1802. 

IS 
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the king, or to any other. * Secondly, the information says, 
that the defendant was indebted to the felo de sc in 80/., as 
appears by an obligation here into court brought; whereas 
it ought to charge the defendant directly, namely, that he 
became bound by his obligation in the sum of 80/. and not by 
a {prmt patet) ; tor if the defendant will deny the debt, he 
ought not to plead that he was not indcbte,d in manner and 
form; but his plea is non est factum^ being charged by his 
own deed ; but here he is not well charged* with his deed. 
See for this, Plow. 143., 21 Edw. 4. 44 & 49., Bro. Ji*lcad- 
ing, 110. But these matters were not moved. (9) 


The King 
V. Sutton. 


* See post, 3f 2 . 
note ( 1 ). 

'llie inform¬ 
ation ought to 
have averred 
tliat tlie defend¬ 
ant became 
bound to the 
felo de sc by his 
obligation in 
tlic sum of sol., 
and not that he 
was indebted to 
licr ns ajipears 
by an obligation. 


(8) See .ante, p. 274. note(l), and ^.^275. note (6). 


c m 3 


Duppa, Executor of Baskervile, versus Mayo. Case 42. 

Hil. 20&21 Car. II. Regis. Rol. 1463. 

//crc/brfMirc.lTJE it remembered, tha^ heretofore, to wit, in Same entry, 
to wit. j Michael last past, before our 179 ^ pi,^ 4 V 

lord the king at IVesimi^ister, came Thomas Duppa^ esquire, 
executor of the last will'and Testament of Elizdbcth lady Bas- 
kervUe, deceased, by John Crnmpy his attorney, and brought 
here into the court of our said lord the king then there his 
certain bill against Thomas Mayo, gent, in the custody of the 
marshal, &c. of a pica of debt; and there are* pledges of pro¬ 
secution, to wit, John Boe and Rickard Roe; which said bill 
follows in these words, to wit; Her(Jvt'dshirei to wit* Thomas 
Thippa^ esquire, executor of, the last will and testament of 
Elizahetk lady Baskervile, deceased, complains of Thomas 
Mayo, gent, being* in the custody of the marshal of the mar- 
shalsea of our lord the king, before the king himself, of a 
plea that he render to him 1360/. of lawful money of Eng¬ 
land, which he uryustly detains from him; for that whereas Hobcrt Earl of 
Robej't late earl of Essex was seised of and in a messuage, and 
200 acres of land, 20 acres of meadow, 100 acres of pasture, in fee, 
and 100 acres of wood, with the appurtenances, in Bodenham, 

Rosbury, Moore, Beet'e^eld, and Mtiund, in the said county, 
in his demesne as of fee: and being so seised thereof, he the 
said earl afterwards, to wit, on the 4th day of December, in 

■ Hh 4 
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DuPPA V. 
Mayo. 
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demiscfl them 
to Sir Ttiumos 
Coningshy for a 
term; 


the 43d year of the reign of the lady Elisabeth, late queen of 
England, at Bodenham aforesaid, demised, granted, and to 
farm let (1) to one Sir Thomas Cmingsdy, knight, the said 
tenements, with the appurtenances, to have and occupy to the 
said Sir Thomas Coningshf, his executors, and assigns, foi* 


(I) It is to be observed, that it is 
not said, that the lessor demised by deed 
or other writing, but only generally, 
that he demised the premises for a cer¬ 
tain term. There seem to l^c two rea¬ 
sons for this way of pleading ; first, be¬ 
cause if the lease were by'deed, which 
was not necessary at this time, the 
plaintiff is a stranger to it,, for he does 
not claim the land, but only a rent- 
charge out of it, which was created by 
another instrument; jind therefore, as 
he has not the deed, he cannot state it. 
10 Rep. 93,94. heyjield\ case. 1 Vez. 
394-. Whiljield v. Fausset: and se¬ 
condly, which seems the chief reason, 
because the distinction is, that where a 
lease for years by indenture is the g»st 
and foundation of the action, as where 
debt, or covenant, is brought upon any 
covenant contained therein, it is neces¬ 
sary t’U state the demise to have been 
by deed. Cro. £Uz. 571. Southwel v. 


Brown, and to set out so much thereof 
as is sufEcient to support the action, 
and no more, 1 Lev. 88. Elliott v. Blake. 
Cowp. 665. Dundas v. Lord Weymouth. 
Ibid. 727. Pricey. Fletcher; but where 
such lease is but inducement to the 
action, it is only necessary to state ge¬ 
nerally, that the lessor demised the 
premises for a certain term, without 
saying it was by indenture. See ante, 
38 a. note (3). For at common law, a 
lease for any number of years might be 
made by tenant in fee*simplc by parol 
only; and though the statute of frauds, 
29 Car. 2. c. 3. s. 1, 2. enacts, ** that 
“ from thenceforth, all leases, or terms 
“ for years, made by parol, and not put 
into writing, and signed by the lessors, 

■ “ or’their agents authorised by writing, 
“ shall have pnly the effect of leases at will, 
‘‘ except leases not exceeding the term 
“ of three years from the making," [a] 
yet it is held, that the statute has not 


[n] Notwithstanding these express 
words of the statute, it is held that a 
parol lease, for more than three years, 
enures as a tenancy frqcp year to year. 
5 T. 11. 471. Doe v. Bell. 8 T. R. 3. 
Clayton v. Blakey. 

It may not be improper irr this place 
to point out how the landlord or tenant 
may, in some cases, determine the ten¬ 
ancy. What was formerly considered 
us a tenancy at will, has in modern 
times been construed to be a tenancy 
iVom year to year; 3 Burr. 1609. Tim- 
mins x^^owlinsoH. 1 T. R. 163. Right 
V. i)aipp. 3 T. R. 16. Doe v. Porter. 
8 T.-^’. 3. Clayton v. Blakey ; unless 
th6^%ircumstanccs of the case clearly 


render such a construction impossible; 
as where the defendant let a shed to 
the plaintiff for so long as both parties 
should like, on an agreement that the 
plaintiff should convert it into a stable, 
and the defendant should have all the 
dung for a compeasation, there being 
no reservation referable to any aliquot 
par^ of a year. 4 Taunt. 128. Richard¬ 
son V. Langridge. Under an agree¬ 
ment ** that the tenant shall always be 
subject to quit at three months’ notice,** 
. he is not tenant from year to year, but 
fiom quarter to quarter. 3 Campb. 
510. Kemp v. Derrett. It must by no 
means be understood, that a strict ten¬ 
ancy at will cannot exist at the present 
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and during and until the full end and term of 99 years tliencc DoprA v. 
next following, if FitzvoilUam Coning^, son of the said Thomas, ^ Mayo. 
Catharine Coningsby, and Ursula Coningsby, daughters of the who entered 
said Thomas, or any of them, should so long live: by virtue of p®*" 


altered the manner of pleading; ante, 
211. note (2), and see the next note; 
and therefore this general mode of 
pleading is still sufficient, notwithstand- 

day. Such tenancy may clearly be 
created by the express agreement of 
the parties, and other cases may be put 
where such tenancy will .even now 
arise ; for instance, the case of a mort¬ 
gagor in possession. 5 B. & A. 604. 
Partridge v. Bere. 1 Dowl, & Ryl. 
272. S. C. A tenancy from year to 
year may be determined by cither 
party giving notice to quit half a year 
previous to the expiration of any year 
of the tenancy, unless any other period 
be fixed by agreement or local custom; 
which half year must consist of 1§2 
days, except where the rent is payable 
on the usual quarterly feast d^ys, when 
notice on one feast day to quit on* the 
next but one, as, for instance, on the 
29th of September to quit on the 25th 
of March, is sufficient. 4 Esp. 199. 
Doe v. Green. The notice must be to 
quit at the end of some current year of 
the tenancy, computed from the ori¬ 
ginal time of entry; 1 T. R. 159. 
Right y. Darby ; although the rent be 
payable quarterly, 1 E^. 267. Shirley 
v. Newman, or a quarter’s notice be 
agreed on. 1 Taunt. 555. Doe v. Do- 
novan.^ Where the tenant enters *ofl 
different parts of the premises at dificr- 
ent times, the notice should be given 
with reference to the substantial and 
principal part of them,, and will be 
good for all. 2 Black. Rep. 1224. Doe 
v. Snowdon, 6 East, 120. Doe v. Spence. 
7 East, 551. Doc v. Watkins. What is 
the substantial part is a question for the 


ing the statute, wlferethe lease for years 
is only nnducement. So, in debt for 
rent on a demise by indenture, it is not 
necessary *to declare that it was by in-* 

jury. 11 East, 498. Doe y. Howard. 
If the tenant bold over by consent after 
the expiration of a lease, he becomes 
tenant frotq year to year, and notice to 
quit must be given with reference to 
the original time of entry under the 
l^asc; 5 Esp. 173. Doe Samuel; 
even where the Ic^e was determined 
by the death of the lessor, tenant for 
life, in the middle of a year. 1 H. Bl. 
97. Roe V. Ward. And though a parol 
lease for seven years be void by the sta¬ 
tute of frauds, yet a tenancy from year 
to y*ear arises upon the terms agreed 
on, so far as they arc applicable to 
such a tenancy; and if they specify the 
time of quitting, the notice must 4)e 
given accordingly^ ^T.R. 471* Z)oc 
V. Bell. But it was held, that an ac¬ 
tion for use and occupation would not 
lie against one who had once been 
tenant from year to year, but who had 
not, within the last six years, occupied 
the pr<?mi8cs, paid rent, or done any 
act from whfch a tenancy could be im¬ 
plied, though the tenancy had not been 
determined by a notice to quit. 1J3. 
& A* 625. Leigh v. Thornton. The 
courts listen with reluctance to objec¬ 
tions to the form of the notice. 14 East, 
245. Doe v. Archer. Hence, “ I de¬ 
sire you to quit, Ac. or I shall insist on 
ilouble rent,” was held a good notice., 
Qoug. 175. Doe v. Jackson. So no¬ 
tice at Michaelmas, 1795, to quit ** at 
Lady-day which be in the year 
1795,” was held good. 7 T. R. 63. 
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Sir Tlioinas 
Coniii<j.sby by 


which <Iemise he the said Thomas Contngsb^ afterwards, to wit, 
on the 5th day of Decemhe^^ in the said 43d year of the reign 
of the said late queen Elizabeth, entered into the said tenements, 
with the appurtenances, and was possessed thereof; and being 


denture; but ^^qiiod»cum dimisisset" gc- estoppel appears upon the record ; and 
nerally, is sufficient. [6] However, if tlie therefore the plaintiff must reply that 
defendant pleads lenementis, the demise was by indenture, and rely 

it is prima facie a good plea, because no upon the estoppel; for if the plaintiff 


Doe V. Kighily^ So on an Old Mi¬ 
chaelmas fenancy notice to quit at 
Michaelmas was held good, evidence 
being given that the tenancy com¬ 
menced at Old Michaelneas'. 2 Campb. 
256. Doe v. Vince. 4 B. & A. 588. 
Doe \. Benson. S. P. Notice to .quit 
at the expiration -of the current year 
of your tenancy, which shall expire 
next after one half-year from the date 
liereof,^’ is sufficient, though no day be 
mentioned. 2 Esp. 589. Doe v. Butler, 
and is perhaps the safest form. Neither 
does the landlord lose much by adopt¬ 
ing it, since the insertion of a day 
will not make the notice primd Jade 
evidence of a holding from that day. 
2*iL!arapb. 258- n. Ibid. 388. Doe v. 
Cahert, over-ruling Doe v. Harris. 
Dorchester Sum. Ass. 1784, before 
Eyre B., cited in 1 T. R. 161., unless 
the service be personal on the tenant, 
and he make nb objection. 13 East, 
405. Doe v. ForstefV 2 Campb. 647- 
Thomas v. Thomas. 2 Campb. 459. 
Doe V. Woombwell. 2 Taunt. 109. 
Doe v. Leicester, which seems to over¬ 
rule 4 T. R. ^Ql.'^Oakapple v. Copous. 
If the tenant, on application by his 
landlord, state his tenancy to have com¬ 
menced on a particular day, he is bound 
by such statement; 2 Esp. 635. Doe 
V. Lambly; and a receipt for rent, stat¬ 
ing itr to be a year’s rent up to a cer¬ 
tain day, is primd facie evidence of a 
'holding from that day. 3 Esp. 173. 
• Doe V. Samuel, A parol notice to quit 


is sufficient; ^ Campb. 96. Roe v. 
Pierce; but-it is more advisable to give 
a written one. 5 Esp. 197. Doe v. 
Crick. Service of the notice by leav¬ 
ing it with a* servant at the tenant’s 
dwelling-house, not on the premises, 
has been held sufficient. 4 T. R. 464. 
Jones V. Marsh, The notice to quit 
required by 4 Geo. 2. c. 28. s. 1., to 
entitle the landlord to double value, 
must be in writing; but the notice to 
quit by the tenant, which entitles the 
landlord to double rent if he does not quit 
accordingly, under 11 Geo. 2. c. 19. 
s! 18., may be by parol. 3 Burr. 1603. 
I'immins- y- Rotolinson. The notice 
may be given by a receiver appointed 
by the court of chancery. 5 Burr. 2694. 
Wilkinson v. Colley. 12 East, 57. Doe 
V- Read. An infant must give notice 
as well as an adult. 2 T. R. 1.59. Mad- 
don V. White. A notice signed by two 
out of three executors and trustees has 
been holden insufficient, although it was 
expressed to be given on behalf of them 
all, and the third subsequently assented. 
5 East, 491. Right v. Cuthell. But 
where four joint-tenants demise jointly, 
isuch of them as give notice to quit 
may recover their respective ^sBares in 
ejectment on tlieir several demises. 
3 Taunt. 210. Doe v. Chaplin, And if 
the notice be signed by a stranger pro¬ 
fessing to b£ an agent for all, their 
subsequent recognition of his authority 
will be sufficient. 3 B. & A. 689. 
Goodtitle v. Woodward, The disttpetion 
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so possessed thereof, he the said Thomas Co^iingshj afterwards, 
to wit, on the lOtli day of August^ in the year of our Lord 
1610*, at Bodenham aforesaid, made his last will and testament 
in writing (2), and by the said will (among other things) did 
give and becjucath to the said Elizabeth Baslceivilej and 7%o- 
inas Baskervili’i son of the said Elizabeth^ the sum of 501. a- 
year out of his demesne lands of Orleton and Ash'wood Park, to 
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his will devisud 
an annuity of 
501. a-year to 
Elizabeth Bas- 
kervile and her 
son out of his 
demesne lands; 


replies, that he had a sufficient estate (2) N* person could at common 
in the premises, he loses the benefit of law devise his land^ and tenements, or 
the estoppel. See post, 325. note (4). any interest out of them, by his last 
6 Term Rep. 62. Wilkins'y. Wingate. will and testament, except by custom in 


between this case and Right v. Cuthell 
being, that the tenant 4iad in this case 
such a notice as he could act upon, 
whereas in the other case the notice 
was deficient on the face of it. Ac¬ 
ceptance of rent due since the ex¬ 
piration of the notice is a waiver of 
it, 6 T. R. 219. Goodright v. Cord- 
tvent, if the money reach the lessor’s 
hands, 2 Campb. 387. Poe v. Calvert, 
and be received as rent, which is a 
question for the jury. Cowp. 243. Boe 
V. Batten. So is a distiiCssiY for such 
rent. 1 H. Bl. 311. Zoiich v. Willing- 
all. But after verdict in ejectment 
against a tenant for not quitting pur¬ 
suant to notice, a subsequent distress 
by the landlord for rent due after the 
verdict, does not waive the notice to 
quit; nor is it any ground for set¬ 
ting aside the verdict, or staying exe¬ 
cution. 8 Taunt. 538. Doe v. Darby. 
So a subsequent notice is a waiver, 
16 East, 53. Doe v. Palmer, unless it 
expressly save the first; 2 East, 237. 
Williams v. Humphreys; or be given 
for grqpter caution, after ejectment 
brought for part of th*e premises,* and 
such ejectment be persisted in; S. C.; 
or be merely a notice that double value 
will be required. 1 T. R. 53. Messen¬ 
ger V. Armstrong. 3 Campb. 117* Doe 
v. Steel. Nor is a promise not to 
turn^thc tenant out till the estate is sold 


a waiver of a prior notice to quit- 
10 East, l5. •Wkiteacre v. Symons, By 
analogy to tlfe notice to quit given 
in ^ holding of land, it is held that 
notice must be given to determine a 
composition for tithes: and in general 
it must be half a year’s notice, ending 
at the expiration of a year; unless any 
longer notice be necessary to enable 
the tenant to cultivate the land in the 
maimer most beneficial to himself, ac- 
\;ording as he is to pay a composition or 
in kind. 1 Bos. & Pull. 465. Wyhurd 
v. Tuck, citing Hewitt v. Adams. Dpm. 
Proc. 1782. 12 East,^3. Fell v." Wil¬ 
son. If the occupier disclaim any lia¬ 
bility to pay tithes at all, and deny the 
parson’s title, this dispenses M'ith the 
necessity of a notice to determine the 
composition ; 1 Brod. & Bing. 4. Bower 
V. Major, 3 B.MJore, 216. S.C.; in the 
same‘manner as an express disclaimer 
of holding under the landlord dispenses 
with a notice to quit land. Bull. Ni. 
Pri. 96.; and see Peake’s Ni. Pri. Cas. 
197. Doe V. Pasquali. But the analogy 
docs not hold in the case of a change 
of parties: for by the parson’s death, 
or avoidance of the benefice, or by a 
change of the occupier, the composition 
is ipso facto determined. 10 East, 
*269. Williams v. Powell. If, however, 
the new parson scceive the composi¬ 
tion, he must account to the executors 
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Duppa V. have aixd to hold the said annuity of 50/. to the said Eli«a- 
^ Mayo. ^ and the said Thomas her son, for and during the term of 
their natural lives, and the life of the longer liver of them: 
with a clause of and if it should happen that the said rent, or any part thereof, 

distress ; 


some ancient boroughs. Litt. s. 167. * 
Co. Litt. 111. b. [c] But the statutes of 
32 H. 8. c. 1. and 34 H. 8. c. 5., have 
enabled tenants in fee'simple" to devise 
their lands and tenements, by their last 
will in writing, [rf] Whenever, there¬ 


of the deceased for their share, accord¬ 
ing to the portion of the year which 
had elapsed at the time of the death of 
the late parson. 2 Yes. & Beames, 331. 
Aynsley v. Wordsworth; over-ruling 
10 East, 267. Williams v. Powell, in 
which the court of King’s Bench had 
held, that the deceased’s share should 
be calculated according to the value of 
the tithes which had become severable 
and payable during the portion of the 
year which elapsed before his death. 

[5] The general rule is, “ that 
wherever an action is founded on a 
deed, the deed must be declared on. 
The only case e'Aceptfid from the gene¬ 
ral rule is that of debt for rent, in 
which the deed need not be declared 
on. That exception, however, seems 
to have proceeded on the ground that 
by the demise an interest has passed in 
the land.” Per Mansjield C. J. ^ N. B. 
109. Atty v. Parish. In Other words, 
that the action is founded on the privity 
of estate and not ^f contract: and if 
so, it is extraordinary that the action 
should not be local, which it is not. 
See ante, 241 a. n. (6) & [^] 

[c] And generally by the custom of 
gavelkind. 2 Bl. Com. p. 84. Cro. Car. 
561. Launder v. Brooks. 11 Mod. 122., 
Brunker v.Coo^, and the cases andbook^ 
there referred to. And the observation 
is not intended to ap'ply to a bctiucst of 


fore, a will of lands, or of any interest 
out of them, by tenants in fee-simple is 
pleaded,' it must be averred to have 
been made in writing; for this differ¬ 
ence is holden, that where a thing is 
originally made by act of parliament, 

existing'' chattel interests in land,which, 
on account of their original imbecility 
and insignificance were deemed per¬ 
sonalty, and as such were disposable by 
will.” Hargrave's Co. Litt. lll.b. 
note (1.) 

[</] These statutes enabled tenants 
in fee-simple to devise the whole of 
their lands held in socage, and two- 
thirds of their lands held in chivalry; 
and the stat. 12 Car. 2. c. 24., having- 
turned all tenures in chivalry into so¬ 
cage, all lands are now devisable; but 
these statutes do not apply to copy- 
holds, which are devisable according to 
the custom of each particular manor, 
and at common law must have been 
surrendered to the use of the devisor's 
will, by the devisor himself, and then 
the will operated as an appointment of 
the use; but if the devisor had neg¬ 
lected to surrender to the use of his 
will,' the devise was void, although a 
court of equity would, in some in¬ 
stances, have supplied the defect: and 
now, by stat. 55 Geo. 3. c. 192., a de¬ 
vise” of copyhold lands, warranted by 
the custom of the manor, is good with¬ 
out a surrender, and it need not be in 
writing, or attested by three witnesses, 
as copyholds and customary freeholds 
are held not to bp within the 5th section 
of the statute of frauds. 7 East, 2994 
Doe V. Danvers. 
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should be in arrear and unpaid for three days after a month of 
St. Michael and the Annunciation of the Blessed Virgin Mary^ 
they should enter and distrain, and retain (3) the distress until 
the debt should be paid, and ten shillings every day after, no- 
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and required to be in writing, it must 
be pleaded with all the circumstances 
required by the act, as in the case of a 
will of lands it must be alleged to have 
been made in writing; but Where an act 
makes writing necessary to a matter, 
where it was not so at the common law, 
as in the case in the preceding note, 
where a lease for a Iqnger termlhan 
three years is required to be in writing 
by the statute of frauds, it is n<0neces- 
sary to plead the thing to be in writing, 
though it must be proved to be so in 
evidence. 2 Salk. 519. Anon .—A dis¬ 
tinction, .however, is taken between a 
declaration and a plea: in the former, 
the plaintiff need not shew the thing to 
be in writing; but in the latter it must 
be so pleaded. As when the defend¬ 
ant pleads that another person, for a 
good consideration, promfsea to be an¬ 
swerable to the plaintiff for the *debt, 
it was held that it must be shewn to 
be in writing, so that it may appear 
to be a contract which the plaintiff 


[c] See ante, 211 5. n. [/]. By 
the 4th section of the statute of frauds, 
it is enacted, that no action shall be 
brought upon any cqptract or sale of 
lands, tenements, or hereditaments, or 
any interest in or concerning them, 
unless the agreement upon which su^ 
action shall be brought, or some me¬ 
morandum or note thereof, shall be in 
writing, and signed by the party to be 
charged therewith, or some other per¬ 
son thereunto by him lawfully autho¬ 
rised.” It has been held in several 
cases, that a sale of groining crops is a 
sale of an interest in land within the 


can enforce. Sir T. Raym. 450. Case 
y. Barber. 

(3) Formerly a distrainor could not 
sell the distress, but only retain it as a 
pledge or security for payment of rent 
or other dufies, or satisfaction for da¬ 
mage done. • And so the law still con¬ 
tinues, with regard to distresses of 
cattle takep damage feasant. But the 
statutes of ^ W. & M. c. 5.» 8 Ann. 
c. 14., 4 Geo. 2. c. 28., and 11 Geo. 2. 
c. >9., have made great alterations in 
the law of distress* by empowering per¬ 
sons, who distrain for rent of any kind, 
to sell the distress for payment of the 
rent in arrear, if the tenant or owner 
fails to replevy with sufficient security, 
within five days after taking the distress, 
^and* giving the tenant notice of the 
cause. This improvement of the re¬ 
medy by distress, was first introduced 
by the 2 W. & M. c. 5. with respe'’Jt to 
rents due on demise br contract, and 
afterwards by the 4 Geo. 2. c. 28., was 
extended to rents seek, rents of assize, 
and chief rents. 


4th section of t^je statute vf frauds. 
2 Bos.*& Pull. 452. Waddington v. Bris- 
tote. 6 E^t, 602. Crosby v. Wads- 
tuorth. 2 Taunt. 38. Emmerson v. Hee- 
lis ; but it is otherwise where the cfops 
have arrived at maturity at the time of 
sale; or are to be taken away immedi¬ 
ately. • 11 East, 363. Parker v. Stani- 
land. 2 M. & S. 205. Warwick v. Bruce. 
The principle of these decisions ap¬ 
pears to be this : that wherever at the 
4imc of the contract it is contemplated, 
that the purchaser should derive a be¬ 
nefit from the further growth of the 
thing sold, from further vegetation, and 
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after Hie son 
should attain 
tlnrtoen, he 
should have 
20^. a-ycor of 
the said an* 
nuity. 

And the said 
Sir Thoma-s 
Coiiingsby by 
another will, 
reciting tliat he 
had sold the 
ilemesne lands, 
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mineftmuCi until the debt should be paid: and after the said 
Thomas Bashemile should attain the age of 13 years, and his 
mother living, then the said Thomas should have 20/. yearly of 
the said devised 50/. for his better maintenance during his 
mother’s life, and then the whole in manner as is aforesaid 
•devised. And whereas also the said Thomas Co?iingsbj/ in his 
life time, to wit, on the 19th day of September’i in the year of 
our Lord 1617, at Bodmham aforesaid, reciting, that whereas 
by his last will in writing, bcarihg da|fe the 10th day of August^ 
in the year of our Lord 1616, he the said Thomas Coningsly by 
his said wi]l had willed and bequeathed several annuities and 
legacies, and appointed the same then to be paid yearly out of 
his demesne lands of Odeton^' in the copnty of Hereford, be¬ 
cause that after the making of his said will and testament he 
the said Thomas Coningsly had**otherwise conveyed the said 
demesne lands of OAeton, whereby the annuities demised out 
of the same were annulled (4), he the said Thomas Co^ 


(4) This is correctly expressed; for 
the act done by the testator was not 
properly a revocation of his will, but a 
parting witli the estate out of which 
the annuity devised was to arise, and of 
course the will became null, according 
to the maxims, “ cessante causd cessat 
** pectus ,— Suhlato fi7ido, tollUur id 
“ quod fundi potest.” 2 Atk. 272. 
Brudendl v. Boughlon. Ibid. 424. 
Gallon V. Hancock. And if the tes¬ 
tator had afterwards repurchased the 
lands, still the devise of the annuity 
would have been void^ w'ithout a repub- 
lication of the will according to the 
solemnities required by the statute of 
frauds, 29 Car. 2. c. 3. 8*5. upon the 

from the nutriment afforded by the 
land, the contract is to be considered 
as for an interest in land; but where 
the process of vegetation is over, or the 
parties agree that the thing sold shall 
be immediately withdrawn from the 
land, the land is to be considered as a 
mere warehouse of the thing sold, and 
the contract is for ‘goods. Still, it has 
been held in C. P. 2 Drod. & Bing. 362. 


same principle as that a will docs not 

pass lands purchased after the making 

of it. 44 Edw. 3. 33. cited in Dy. 

143. b. 11 Mod. 158, 159. Arthur v. 

Bokenham. 3 Rep. 30 b. Butler and 

Baker's case.^ A devise of lands is an 
► 

appointment of particular lands to a 
particular devisee, and is'considered in 
the nature of a conveyance by way of 
appointment; and upon that principle 
it is, that no man can devise lands 
which he has not at the date of such 
conveyance. It docs not turn upon the 
construction of the statute of wills, 
32 H. 8. c. 1. and 34II. 8. c. 5. which 
say that “ any person having lands, &c. 
“ may devise,” f&r the same rule held 

Bjl^ock V. Purvis, that even in a plea, 
a sale of grovoing crops need not be 
stated to have been made in writing. 
And the court intimated, that assign¬ 
ments of terms of years need not be 
pleaded to have been made by writing. 
But with submission, this seems not to 
apply to cases where the party plead¬ 
ing the assignment takes an interest 
under it. 
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ningsb^ by his last will and testament, did declare his full will, Duppa v. 
mind, intention, and purpose to be, and by the said will he ^ Mayo. 
the said Thomas Coning&hy did give and devise to one Sidney 
Coningsiy his son, an annuity, or yearly rent of 100 marks, to g!: ^ 

be paid to the said Sidney during his natural life, out of all ningsby an 
or any the manors, messuages, lands, and tenements which «“nuity of iw 

11 .. ”i iiii • n/r 1 n marks out ot 

he the said Thomas Coningshy held by lease m Maraeiij Jio- his iwisciwbl 
denham, and Leominster , or elsewhere in the county of Here- **“’‘*® * 


before tlic statutes, wherenands were 
devisable by custom. Cowp. 90. Har- 
tuood V. Goodright. Per Lord Mans- 
feld. And see 11 Mod. 122. Brunker 
V. Cook, [y] . • 

It seems, however, to have been for 
some time a prevailing opinion, that 
where a man devised particular lands 
by name; or all the lands which he 
should die seised of; though he was 
not seised of them at the time of making 
his will, but purchased them after¬ 
wards, they passed by such devise, 
without any new publication of the 
will, because^ it appeared to have betn 
his intention to pass his afi^cr 'purchased 
lands. But whei% he devised all his 
lands genera%^ and afterwards pur¬ 
chased other lands, it was always con¬ 
sidered that the after purchased lands 
did not pass, because the same inten¬ 
tion did not appear. This distinction 
was taken by Serjeant Loveless in argu¬ 
ment in Brett v. Rigden. Plow. 343, 
314. the latter part of which distinction 
was adjudged by the coart; and they 
did not deny the caM put by him to 
illustrate the former part of the dis¬ 
tinction, and which he founded oiv^^e 
authority of 39 11. 6. 18. b. Fitz. De¬ 
vise, 17* Ero. Devise,* S. C., najjjiely, 
“ That where a man devises lands in 
certain, as the manor of Dale, or While- 
acre, which he is not seised of at the 
making of the will, but purchases after, 
such lands shall pass to the devisee." 


And Saundejrs himself appears to have 
been of the same opinion. For he de¬ 
vised all his •lands which he had or 
q/lenvards should hade in Fulham. And 
there was if difference of opinion among 
his executors, who were great lawyers, 
as to the effect of the devise ; Mayuard 
being of opinion ^l^at the devise was 
not good for land there, which he had 
afterwards purchased; and Holt and 
Pollexfen chief justices being of a con¬ 
trary opinion. 1 Ld. llaym. 438. Lavi- 
rence v. Dodwell. 

But this case so put by Loveless was 
denied by Holt C.J. in Brunker v. Cook. 
11 Mod. 121. S. C. 1 Salk. 238. 
Filzg. 228., and the distinction over¬ 
ruled ; for it was therq decided ^lat a 
devise of all the testator’s lands, tene¬ 
ments, and estate whatsoever, of tohich 
he should be possessed, or invested at the 
time of his decease, did not pass an 
estate purchased after the making of 
the wiy; and thisdecision was afnnncd 
in the Ilou^e of Lords. 1 Bro. P. C. 
19. And Lord Holt observed that the 
case put by Loveless is not warranted 
by the 39 H. 6. where it is made a 
question whether, if a disseisee de¬ 
vises the lands of which he is disseised, 
and afterwards re-enters, it is a good 
plea to say that the devisor had nothing 
in the lands at the time of the devise. 
* He added that in his o[>inion the devi- 
kor was seised in fee at the time of the 
devise, and consctpicntly the lands were 


[y] 2 Ves. 427. Brydges v. Duchess (f Chandos. S. P. 
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Jbrd, at the feasts of St. Michael the Archar^el, the Nativity 
of our Saviour, the Annunciation of the Blessed Virgin Maryy 
and the Nativity of St. John the Baptist, by equal portions, to 
begin on that feast which should first happen after his death; 


well devised. For the entry purged to have been in the actual possession of 
the disseisin, and revested the estate in the estate from the day of the demise 
tlie disseisee who thereupon was, in laid in the declaration, and piay main- 
consideration of law, in possession of tain a poss^ory action, that is, an 
of the estate from the time of the dis- action ofdrl^ass against the defendant 
seisin to all intents and purposes by as a wrong doer and trespasser upon his 
relation, and entitled to,- recover the estate from that day. A recovery and 
mesne profits fropi that time in an execution in ejectment is in truth the 
action of trespass as much a§ if he had same thing with an entry. A man is 
been in the actual possession thereof then said to have entered into his land; 
all the while; and therefore he might for there are but few instances of an* 
be justly said to have been seised in 'fee actual entry to revest an estate without 
at the time of the 'devise. But that an eje^ment. The above cited case 
was very different from the case where out of the year book shews thal a sub- 
the lands are purchased after the mak- sequent entry by the disseisee makes 
ing of the will; for there the devisor ’ the will good. The before-mentioned 
has neither in re, nor ad rem, at the observation of Lord Holt had been the 
time, 11 Mod. l!27, 128. S. P. by Holt opinion of Lord Bacon long before, 
C. J. in Monckton v. Pashley. 2 'Ld. who in his maxims of the law, Reg. ll'. 
Kaym. 977. See what is said by Eyre says, that ** If I devise the manor of 
C. J. on this case in Goodtitle\. Oimay. D. by spfeia'i name,v^ which at that 
1 B 9 §. & Pull. 602., and by Lord Chan- time 1 am not seised, and after I pur- 
cellor Mdon in- Attorney General v. chase it, except 1 mak^a new publica- 
Vigor. 8 Ves. 282. It is, however, ne- tion of my will, the devise is void.** 
cessary to observe that what Lord And now since the determination in 

is stated to have said in the last case, Brunker v. Cooh, the law is taken to be 
“ that if the devisor is disseised before clear, that lands purchased after the 
the execution of the will, his will would making of the will, do not pass, al- 
not pass the land,’* \t is apprehended, though the devisor uses expressions of 
must be understood to meiin, in case the most manifest intention to do so. 
the devisor dies bfore he has entered. The same case ||ad received a similar 
For if he enters after he has made his decision in the common pleas under the 
will, his entry has relation to the time name of Arthur v. Bokenham, 11 Mod* 
of the disseisin, and consequently to the Iffi.*' Fitzg. 23.8. 
time of making the will, and he is con- However if a copyhold manor is 
sidered in law as having been in the devised it has been holden that copy- 
actual seisin of the estate the whole hold premises parcel of the manor, 
time. This principle is the foundation which are purchased by, and surren- 
of the action of trespass for the mesne dered to, the lord subsequent to the 
profits from the time of the disseisin, time of making his will, will pass. 
After judgment and execution in eject- 6 Term Rep. 708. Roe v. IVegg. So if 
ment, the plaintiif is considered in law a man devises a manor, and afterwards 
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anil if it should happen that the said annuity oi’ yearly rent of Dorp a v . 
iOO marks, or any part thereof should be in arrear and up- , ^ 

paid for the space of 28 days after any of the said feasts, on with a clause of 
which the same ought to be paid as aforesaid, that tlien, and 


a tenancy escheats, it will pass. 11 Mod. 
129. Brunker v. Cook, S. C. 1 Salk. 
238. An|| the reason is, because the 
copyhold premises are parcel of the 
manor, and so is the te4l<9 when it 
cscheals, and the will operates upon 
the vehde manor, and therefore they 
.pass as fart of tliat whole. Copyhold 
premises arc considered so far part of 
tlic manor, that if a man seised in fee of 
a copyhold manor ex parte maiernd, 
purchase a copyhold estate of inherit¬ 
ance heki of the manor, the ne^ly ac- 
4)aired cdpyhold will go to his heirs ex 
parte maternd, and not to his heirs ge¬ 
neral. 6 Terra Rep. 710. Roev.Wegg.^ 
Bat<if a mortgagee in fee devises all his 
lands, tenements, and hereditaments, 
the mjii^tgaged lands do not pass un¬ 
less the of redemption be fore- 

cl(»sed; and if, ^er such ale^4se made, 
a foreclosure is l^ad, yet such estate 
shall not pas^^/^ the general words, 
lands, tenements, and hereditaments, be¬ 
cause a foreclosure is considered as a 
new purchase of the land. 1 Atk. 605, 
<i06. Casborne v. InglU. 

But it is not necessary in equity that 
the devisor should be seised the legal 
estate in the lands at the time of making 
iiis will. If he liave such an equitable 
interest,in them at th& time that he 
may call for a conveyance of the legal 
estate, it is sufficient, and the leftids 
will pass by the will, if it appears to 
have been the testator’s intent to de¬ 
vise them, altliough the legal estate be 

Cg] 10 Vcs. 613. Broome v. Monck. 
9, Mad. 4€2. Holmes v. Barker. So 
where the words of the will were insuf- 

\Qh. L 


not conveyed to the testator until a 
subsequent period, or even not convey¬ 
ed to him lU all. As where a person, 
or anothet* for him as trustee, enters 
into articles, or a eontract in writing, 
for the purchase of lands eithe^ imme¬ 
diately, or op some future day, and 
pays the purchase-money, or is to pay 
the money ^at a future time, the lands 
are bound in equity, and considered 
as his, from tlie execution of the arti¬ 
cles, or contract, and the vendor is a 
trustee for the vetfdec from that time. 
1 Atk. 573. Green V. Smith, And there¬ 
fore the lands will pass in equity by a 
devise of them made after the execu¬ 
tion of the articles, or contract, and 
before they are, or were to be, convey¬ 
ed ; *and if the testator dies before the 
lands are, or were to be conveyed pur¬ 
suant to the contract, and before tlm 
purchase-money is [laid, the clgyisce 
may call for a conifeyaoce of them from 
the vendor, and compel the testator’s 
executor to pay the money out of the 
personal estate; for the money is also 
bound by the articles as well as the 
lands, and the vendee is a trustee as to 
the KKpney for the vendor. This rule 
applies as well where the contract is 
for the purchase of copyhold, as of free¬ 
hold estates. 1 Chan. Caa. 39. Davie 
y. Beardsham, Free. Chan. 320. Green- 
hiU V. GreenhiU. S. C. 2 Vera. 679. 
9 Mod. 78. Acherleyy. Vernon. 1 Ves. 
438. Potter v. Potter. 11 Ves. 554* 
Rose V. Cunynghame. [g] 

•.— 

ficient to pass real property, it was 
held that lands contracted for before 
the date of the wiU would descend to 

li 



277 c 


Duppa ve?'A'us Mayo. 


Duppa V. 
Mayo. 



from thenceforth, it should be lawful to and for the said Elt- 
zahetk Baskervile, or any other person who should keep and 
mnintnin the said according to the intention of his said 

will, to enter into all and singular the manors, messuages, 


Hence it seems to follow that a sub- they will, on his death, descend bpon 
sequent conveyance of the legal estate his heir, and the devisee must have 
to cestui que trust, or to a trustee for recourse to a court of equity to com- 
his use, does not amount In equity pel the heir to convey the estate to 
to a revocation of the will. S Atk. 741. him. But 4|[kill as to a personal es(atc 
Parsons V. Freeman. S. C.^Ambl. 118. relates to the testator’s death, and will 
Per Lord Hardwicke. IVetts s-. Fullar^ pass every thing he was possessed of 
ton, cited in Doe v. Pott. Doug. 718. at that time, unless it be restrained by 
See Willet v. Sandjbrd. 1 Ves. 178. some expression in the will. See All 
186. Therefore if a mortgagor, where Soul's College v. Coddrington. 1 P. 
the mortgage is in fee, devises the mort- Will. 597. Ibid. 575. Wind v. Jehyl. 
gaged premises, and afterwards pays'olf But a devise made before the testator 
the mortgage, and the mortgagee con- has enf^red into articles or a contract 
veys the legal estate either to the mort* for the purchase of lands, will-inot pass 
gagor himself, or to a trustee for him, such lands so contracted for after the 
such conveyance of the legal estate making of a will. 2 P.W’ill. 629. Lang- 
does not in equity operate a revocation ford v. PHt. 1 Atk. 573. Green v. Smith. 
of the will. Doug. 710. Doe v. Pott. See Dyer, 143. in the margin. 

But at law the conveyance of the fegal ^ will may be republished ^itl^r by a 
estate to cestui que trust would be a rc-cxecutionof it,or by a ,^di$il. It was 
revocation. For it has been holdcn never thcAight necessary to write the will 
thatif before the statute of uses 27 H. 8. over'again in order to republish it. Soon 
c. 10. cestui que'use had devised the use, after the passing of thj^^tatutc of wills, 
and afterwards came the statute, which 32 H. 8. c. 1., it was holden that 
transferred the use to the possession, where, after a will had been revoked 
it was a revocation, because the use by operation of law, the testator al- 
was gone by it. Sec 2 Ves. jun. 429. lowed it to be his will without writing 
1 Roll. Abr. GIG. (ft.) pi. 2. In like it anew, it was a republication, and 
manner, if A. devises his estaPo,* and tlie land should pass by the will, as 
afterwards mortgages it ib fee, it is a much as if it never had been revoked, 
total revocation at law, tjiough in equity 1 Roll. Ab. 617. (Z.) pi. 2. Any 
it 1$ considered as a revocation pro tanto thing which shewed an intent that the 
only. 1 Atk. 600. Casborne v. Inglis. will should be of a subsequent date, 
3 P. Will. 62. Chester v. Chestere f A] Wak a sufficient republication. Ibid. 
And therefore if, after the making of pi. 1. 618. pi.Such an allowance 
the will, the lands are conveyed to the of a will, as amounted to a rcpublica- 
cestui que trust, that is, the mortgagor, tion, might be by parol before the sta- 

the heir, and must be paid for out of S Yes. 685. Earl Temple v. Duchess of 
the personal estate. 2 Eden, 139. Cove Chandos. 6 Ves. 219. Harmoodv. Og- 
V. Cave, ' lander. 17 Yes. jun. 134. Tucker w. 

jAj 3 Ves. 654. Cave v. Holford. Thurston. 
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lands, and tenements so held by lease, or assignments of lenses 
as afoi'esaid, and into every and any part thereof^ and to tlis- 
truin, and to detain and keep the distresses there found and 
taken, until the said rent being so in an*ear and unpaid, and 
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tutc of frauds, though the will itself 
could only be in writing. Arabl. 49i. 
Cro. Eliz, ,493. BeeJeJord v. Pnmecott. 
1 Itoll. Abr. 618. pi* 8. But by that 
statute no land shall pass ^ if will un< 
less it be signed by thc.tcstator, and 
attested in his presence by three wit¬ 
nesses. And for a considerdble time 
afVer the making of (he statutd* of 
frauds, it seems to have been settled, 
that the allowance or rcpublication of 
a will, either where it Ivad been re¬ 
voked, or to pass after purchased land, 
could only be, by force of that statute, 
by a re-execution of ihe tvill itself by 
the testator in the presence of three 
witnesses, in the same manner as is re- 
<iuircd to the execution of the will at 
first: and that there could not be 
: 2 i republication by implication. Thus 
in Litton v. Lady FalklaTid,^\a 1708, 
cited ill Com. Rep. 383., where the tes¬ 
tator purchased some lands after mak¬ 
ing his will, and hy a codicil attested 
by three witnesses, said, “ I make this 
codicil, tokich I toill shall he added to, 
•and be part of my last will, which I have 
formerly made." It was decreed by 
Lord Cowper, assisted by Sir John Tre¬ 
vor, Muster of the Rolls, Lord C. J. 
Trevor, and Mr. JmixcGf'racy, that this 
was not a republication; for since the 
statute of frauds there can be no de¬ 
vise of lands an implied repubHcation ; 

for the paper, in whioli a devise of 
lands is contained, ought to be re-exe¬ 
cuted in the presence of three witnesses. 
And in Penphrase v. Lord Lansdoion, 
11 Ann., also cited in'Com. Rep. 384., 
where, on a trial at bar, it appeared 
that John earl of Bath, made his will 
(u J 684, and afterwards, upon the 15th 


of August, 1701, sent for seven persons* 
and said he sent for them to be wit¬ 
nesses of his will, nml sometimes to be 
witnesses to the rcpublication of his 
will. He took the dodicil in one hand, 
and the will in the other, and said, 
“ This is my vflll, and I publish this codi¬ 
cil as part thereof,'* and signed the co¬ 
dicil which*lay upon the table with the 
will, in the presence of the witnesses, 
who subscribed it in In's presence. By 
flicVodicil he refcr/cd to the will, say¬ 
ing, lie did not intend wholly to revoke 
it, but devised by the codicil as follows, 
directing it to be taken as part of his 
will. He then made several devises 
and bequests. He put the will and 
codicil into a sheet of paper, and sealed 
them up in the presence of the wit¬ 
nesses ; but the will was not unfolded 
before the witnesses, nor did they sign 
it, but the codicil only. NowTlltiUglt 
these were strojfg circumstances to 
make it a republication from the mani¬ 
fest reference to the will, the expres¬ 
sion that the codicil was to be taken as 
part of it, and tlic annexation of it to 
the will, yet it wag holdcn by Parker 
C. J.'aiTd the whole court of King's 
Bench, that Jt was not a repubHcation, 
for since the statute a rcpublication could 
not be by implication, but the will must 
be ro-executed. S. C. 10 Mod. 97- 
So where the testator, after making his 
will, made a codicil, executed by him in 
the presence of three witnesses, which 
began thus, A codicil to be annexed 
to my toill,** whereby he gave a lease¬ 
hold estate which he had bequeathed 
by his will to a legatee who died in his 
lifetime, and added another trustee for 
some charities he had given by his will, 

li 2 
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Duppa to. the arrears thereof, if any should be, and also the sum of 105. 
Mayo. forfeiture 7iomine -pcena: for e\’ery week in which the saroe^ 
' ^ or any part thereof, .should be in nrrear and unpaid, after the 

end of 28 days next after any of the said feasts in which it 


it was hoUlcn that the codicil was no 
rcpublication of the will. Free. Chanc. 
439. Sympson v. Hornshy. And before 
the statute, if the testator wlote in hia 
will that J. D. should be his executor, 
it was not a republication 'to pass after 
purchased lands. 1 Itfoll. Abr. 618. 
pi. 9. But in Acherly v. Vernon, Coin. 
Rep. 381., 3 Bro. F* C. ^07., it was 
held first by Lord Chancellor Maccles¬ 
field, and afterwards in the House of 
Lords, that a codicil duly executed in 
the presence of three witnesses, though 
it did not appear to have been annexed 
to the will, but only referred to, and 
ratified and confirmed, the will, amount¬ 
ed to a rcpublication, being considered 
as incorporated with the will, and both 
together making but one will. ' So 
that by holding this constructive re- 
publication to be sufficient, the former 
caser,.!n which it had been determined 
that there coi/id b« no republication 
by implication since the statute of 
frauds, seem to have been over-ruled. 
This case has been generally followed 
ever since, (1 Ves. 437. PoWerv. Potter. 
Amh\. Jackson^v. Hurlock. S.C. 
cited 1 Ves. jun. 492. 1 Vcs.* 485. 

Gibson v. Lord Monlford. ‘ S.C. Ambl. 
93.; but no decision. Doe v. Davy, 
Cowp. 150.), though not without some 
dissatisfaction. For, as if has been well 
observed, a direct re-execution is an 
unequivocal act, making the will ope¬ 
rate precisely as if it was executed upon 
the day of the rcpublication. But a 
reference to the will proves only thali 
the devisor recognises the existence qf 
the will; which the act of making a 
codicil necessarily implies; not, that he 
means to give it any new operation, or 


to do more by speaking of it than he 
had already done by executing it. 
7 Ves. 118. In the case oUThe Attor¬ 
ney-General V. Dovoning, Ambl. 573., 
where by Hie codicil the testator gave 
some legacies and two annuities which 
he charged his lands.with, Lord Cam¬ 
den held* the codicil was no rcpublica¬ 
tion, because it was neither annexed to 
the will; nor (fid its contents shew an 
intention to republish the will. But 
with regard to the annexation of the 
codicil to the will, the codicil was not 
annexed to the will in Acherly v. Ver¬ 
non f and in Gibson v. Lord Montfort, 
1 Ves. 494. Lord Hardviicke observed, 
that Lytton v. Lady Falkland, was put 
in the report of it in 3 Cli. Rep. on 
the annexation, but that could make 
no difference, for all codicils are by law 
fastenedVio Yhe will., And Lord Com- 
miss'ioncr Eyre thought, that since the 
statute of frauds mere annexation would 
hardly do, because it is mere matter of 
fact and parol. 1 Ves. jun. 488. But 
the case of the Attorney-General v. 
Doviding was over-ruled in Barnes v. 
Crotce, 1 Ves. jun. 486., upon the au¬ 
thority of Acherly v. Vernon. The 
prihciplc established hy Barnesv.Crotue 
seems to be, that a codicil attested by 
tlirec witnesses, though it relates only 
to personal estate, is an implied repub- 
J$cdtion of the will. For the testator's 
acknowledgment of his former will, 
considered as his will at the execution 
of the codicil, if not directly expressed 
in that instrument, must be implied 
from the nature of the instrument it¬ 
self ; because by the nature of it, it 
supposes a former will, refers to it, and 
becomes part of it, and being attested 
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ought to be paid as aforesaid, should be fully satisfied and dis- Dui*pa w. 
charged. And the said Thomas Coningdy did further by . 
his last will bequeath, that the said Elizabeth Baskei-vile and |* 273 ] 
Thomas Baskeroile should have the said annuity of 50/. a>year 


by three witnesses, his implied declara¬ 
tion and acknowledgment seems also to 
be attested by three. By the codicil 
in Barnes v. CrotoCf the testator re¬ 
voked some legacies, and ^ve a moiety 
of two leasehold houses, and concluded 
thus: " In tuitness vihereof i the said 
testator have to this my writing, con¬ 
tained in this and part ^ the said sheet 
of paper, vihich I declare to be a far¬ 
ther codicil to my said last will and tes 
lament, and which is to be accepted 
and taken as part thereof, set my hand 
and seal” And in Pigott v. Waller, 
7 Ves. 98., a codicil executed by the 
testator in the presence of three wit¬ 
nesses, though it only revoked two le¬ 
gacies given by the will, and another 
codicil, and gave another legacy in lieu 
thereof, was holden to be a republica¬ 
tion of the will to pass afTbr^fiurchased 
lands. There the words of the 'codi¬ 
cil were, “ A codicil made and publish¬ 
ed by me, and to be annexed to my will 
and made part thereof to all intents 
and ptirposesl' But where the testa¬ 
tor had by his will devised aU his free¬ 
hold and copyhold estate, and after¬ 
wards purchased new lands, and then 
made a codicil, whereby, after* re¬ 


[/] 2 Bos. & Pull. 500. S.C. under the 
names of Bowes v. Bowes. A codicjl at¬ 
tested by three witnesses, to be taken 
as part of his will,” was hold be a re- 
publication, and to pass lands contract¬ 
ed for before the date of the will, and 
conveyed between it and the codicil. 
2 M. & S. 5. Goodtille v. Meredith. That 
case was decided on the authority of 
the series of cases mentioned in this 
note of Mr. Serjeant Williams: the 


citing that he had devised all his free¬ 
hold and copyhold to certain trustees, 
he revoked the same so far as related 
to two of* the trustees named, and de¬ 
vised his said lands to the other trustees 
upon the i^mc trusts, and concluded 
with declaring the codicil to be part of 
his will, that was held not to pass the 
after purchased lands. For in that case 
it appeared upon the face of the codicil 
that it was not the intention to pass 
«ny other lands than those which were 
devised by the will. 7 Term Rep. 482. 
Strathmore v. Bowes, f *3 

With respect to revocations of wills, 
they are either implied by operation of 
law, which may still be, notwithstand¬ 
ing the statute of frauds, or express, ac- 
^cor^ing to the direction of the statute. 
Implied revocations have been decided 
upon nice and artiBcial reasons, from 
an inclination, it is said, whiclutJie- law 
always shews to fovouT an heir, and to 
prevent him from being disinherited, 
where the intention of a testator is doubt¬ 
ful. 3 Atk. 1^1. Parsons v. Freeman. 
The grounds of the decisions have not 
always been unifojpm ; for some of them 
hav5 4>een determined upon the pre¬ 
sumed intent of the devisor to revoke 


effect of which, as stated by Lord El- 
lenborough C. J. is, “ to give an opera¬ 
tion to the codicil/jer fe, and independ¬ 
ently of any intention, so as to bring 
down the will to the date of the codicil, 
making the will speak as el that date, 
unless indeed a contrary intention be 
•shewn, in which cose it will repel that 
effect.” See also 1 Mer. 285. Htdme 
v. Heygate. 2 5ler. 128. Rowley v. 
Eyton. 
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devised to them, for and during their lives, and the life of the 
longer liver of them, the whole of the said 50/. to be paid to 
the said Elizabeth Baskervile until the said Thomas Baskervile 
should attain the age of 13 years, and then 20/. thereof to be 
yearly paid to the said Thomas for his better maintenance; 
and that the said annuity of 50/. should be paid yearly out of 
the said manors^ messuages, lands, and tenements, on the same 
days and time^ and in such manner, and on the like penalty, 

his will; and others upon the ground S Atk. 74-8. Parsons v. Freeman. 
of its being a positive rule of law, mak- Dyer, 143. a., b., though 1 Roll. Abr. 
ing the act done a revocation, without 616. (U),' pi. 4., is to the contrary, 
any regard to the intent; which last So if he afterwards levies a fine, and 
seems to be the most sci\sitle reason, declares the use of it to himself and his 
Indeed, generally speaking, the inten- heirs, it is a revocation. 1 Wils. SlOi. 
tion of the testator is defeated by im< Parsons v. Freeman. It has been said 
plied revocations, ^ut they have b^en by very high authority, that if a man 
established by so long a series of au- barely levies a fine after he has made 
thorities, that courts of law feel them- his will, the fine, without a deed lead- 
selves bound down by them, though ing or declaring the uses, would not be 
very often not without regret. 4 Burr, a revocation. Williams v. Owenst 2Ves. 
1960. Roe V. Griffits. Doug. 722. jun. 600. But perhaps this is doubt- 
Doe v. Pott. It seems clear that the ful, because it seems clear, that the fine 
estate devised must remain in tl>e same would by operation of law result to 
condition until the testator’s deaths the use of the conusor and his heirs, 

• * O 

for any the least .'iltcration or new-mo- 2 Wils. 19. Armstrong v. Wholesey; 
delling of the estate, after the will, is and in 2 Salk. 590. Abbot v. Burton^ it 
an actual revocation. 11 Mod. 157., is adjudged that there is no difference 
per Trevor C.3. in Arthur v. Bokenham. as to the operation of a fine, &c. whe- 
S. C. Fitzg. 241. Holt’s Kcp. 750. ther the use is reserved to the conusor 
S. P. 3 Atk. 803. Sparroxo v. Hard- and his heirs by express limitation, or 
castle. And that whenever the devisor results back to him and his heirs by 
puts the Vikole intereri of the lands de- operation of law. Afterwards in the 
vised out of himself, by any conv^ance case^ of Harmood v. Oglander^ 6 Ves. 
whatsoever, after making his will, it is jun. 222. Lord Alvanley, with his usual 
a revocation of it, although' he takes candor, observed, that he thought the 
the'umee^fa/ebackagairr. 4 Burr. 1960. editor was justified in this doubt. And 
Roe V. Grijfits. Therefore, if a man ^ in^Parson^ j. Freeman, Lord Ilardvncke 
seised in fee makes his will, and after- says, ** that if a man devises land and 
wards executes a feoffment in fee to levies a fine toiihout any use declared, 
the use of himself and his heirs, and so this is a revocation ; and yet he takes 
takes back the same estate he had when back the old use unaltered, which is a 
he made his will, it is u revocation; *’prodigious strong case, cited in 2 Ves. 

I Roll. Abr. 615. (Q). pi. L 616. pi. 2.* jun, 431. Bridges v. Duchess of Chan- 

II Mod. 158. Arthur v. Bokenham; dos. [/^] 


Duppa v. 
Mayo. 



and that the 


said naskervile 
and her Min 
aiiould tiarc tlic 
said annuity of 
501. payable 
out of the satrw 
lauds. 


[4J 3 B. Moore, 24. Parker v. JJiscoe. S. P. 
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distress, and forfeiture as were rtext before in the said will de- Duffa v. 
dared, concerning the said annuity of 100 marks: and he ^ Mayq. 
constituted and made his son, the said FitsfwiUiam Conin^&hy and i4>'poiDtcd 
esquire, executor of his said will: and afterwards, to wit, on 

, , . ' Coningsby 

the 1st day of May in the year of our Lord 1618, at Boden~ executor, 

ham aforesaid, died, possessed of the said tenements with the 


Imperfect conveyances, as a feoff¬ 
ment toithoui livery, and a bargain and 
sale 'wiihmit inroltnent, after making the 
will, arc held to be revocations, be¬ 
cause they import an intention in the 
testator to revoke. 1 Roll.* Abr. 615. 
(P), pi. 4, 5, 6. 3 Adt. 803. Sparroto 
V. Hardcastle. 7 Ves. 378. So where 
a common recovery is suffered by the 
devisor after he has made his will, but« 
there is no good tenant to the praicipe, 
it shall be a revocation. For it is a 
valid recovery against the devisor and 
all parties thereto, and after his death 
against all privies, that is, the devisees 
of the estate, by estoppel. And if, in¬ 
stead of being a valid, it had beep an 
imperfect recovery, still, according to 
all the cases, it would htva*operated a 
revocation. 2 Bos. & Pull. Nei^ Rep. 
491. Doe on detn. of Lushington v. Bp. 
of Landqff. [/] And if a man seised 
in fcc-siraplc makes his will, and after¬ 
wards thinking he had only an estate 
tail, suffered a recovery in order to con¬ 
firm his mil, yet it is a revocation of it. 

3 Atk. 803. Sparroto v. Hardcastle. 
So where tenant in tail, with remainder 
or reversion to himself in fee, makes 
his will, and afterwards suffers a reco¬ 
very and declares the us^s thereof to 
himself in fee, it is a revocation. 5 Lev. 
108. Dister \. Dister^ 11 Mod. 157, 
158. Arthur v. Bokenham. 3 P. Will. 
163. Marxvoody. Turner. And where 


tenant for life, remainder to trustees 
to support contingent remainders, re¬ 
mainder to his firat and other sons in 
tail, with reversion to himself in fee, 
makes his wjjl and afterwards suffers a 
recovery and limits the uses to himself 
in fee, this, though a mere nugatory 
recovefy, b'ciog suffered by tenant for 
life, is held a revocation of the will. 
ScWils. 6. Darley v. Darley. So where, 
after the making^)f the will, the testa¬ 
tor executes any legal conveyance of 
the whole estate to another, it is a revo¬ 
cation ; as where he conveys by lease 
and release to the relessces in fee, 
though it be only for the purpose of 
lefting in a terra to secure a jointure, 
and the, same estate, subject to the 
term, is limited back again to the 
grantee and his heirs, it is a revoca- 
tion [m] ; thoqgh i^ the devisor had 
demised the premises for a term of 
years to the same use, it would only be 
a revocation quoad the term. 7 Term 
Rep. 399. Goodtitle v. Otway. So in 
the case of Lord Lincoln v. Rolls, 
1 £(|U. Cases Atir. 409. S. C. Show. 
P. C. 154., where Edward earl of Lin¬ 
coln made a marriage settlement on a 
person whom he never married, or 
asked to marry him, though thisVas u 
conveyance made for a special purpose, 
and he was in of his old use, it was de¬ 
termined by the House of Lords to be 
a revocation of his will. And so is 


[/] So a deed intended to operate as^ appear to have had that intention, 
an appointment of uses, although not .5 T. R. 124. Sliox'e v. Pinke. 
sudicient for that purpose, may have [in] 16 Ves. 519. Vawscr v. Jeffrey. 
the effect of revoking a will, il’ the party S. P. 


I i 4 
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appurtenances: after whose death the said FitewiUiam proved 
tlie said will in due form of law, and took upon himself tlie 
burden of the execution thereof, and entered into the said 
premises with the appurtenances thereof and was possessed, 
for the residue of the said term of years then to come and un¬ 
expired ; and being so possessed thereof afterwards, to wit, on 
the 20th day of May, in the said year of our Lord 1618, he 
the said FitzwiUiam at Bodenham aforesaid consented (5), and 

c _ _ 

Pollen V. Huhard, 1 Equ. Cases Abr, moiety in fee made his will, and after- 
412. The same principle is established wards by a deed of partition, and by 
in Bridges v. Duchess cf Chandos. fine, the estate was allotted to such uses 
2 Ves. jun. 417., and lately in K. B. in as he should appoint by deed in voriting, 
the above-mentioned case of, Goodtitle and in default such appointment to 
V. Ottoat/j where all the Cases dpon the him in fee; this was held to be a revo- 
subject were cited and considered; see cation. So where the testator convey- 
a]so2yes. jun. 505. Williamsv.Owens, ed the estate not merely for the p«r- 
In Luther v. Kidby,‘ 3 P. Will. 170. pose of securing a mortgage of the 
note. 8 Vin. 148. pi. 30. M.S., and devised lands, but also to other uses 
cited in 3 Burr. 1490. Svsi/i v. Roberts, operating an alteration of the estate 
where a tenant in common in fee made beyond that purpose, though the other 
his will, and afterwards made a deed of uses were substantially the same aa 
partition, and levied a fine, and declared existed at the time of the conveyance, 
the use as to one moiety, in severalty it was holden to be a revocation of the 
to himself in fee, this was held to be will in equity as well as at law. As 
no revocation; see 6 Ves. jun. 2J9. where the wes were to the mortgagee 
Harmoc’^.v. Oglander, where Lord Al- for a term of years, to secure the raort- 
vanley, then Master of the Rolls, ex- gage, and afterevards to the devisor for 
presses his dissatisfaction with this de- Ife without waste, remainder to his wfe 
cision. Sec. however what is said by for Ife, remainder to himself in fee. 
Lord Eldon, as to the distinction be- though it was the same estate that the 
tween the two cases of Luther v. Kidby, devisor and his wife had in the'pre- 
and Tickner x, Ticknep, in Maundrell mises before. 6 Ves. jun. 199. Har- 
V. Maundrell, 10 Ves. 256. 264. '•See mood v. Oglattder. S. C. 8 Ves. jun. 
7 Ves. 564. Knollys v. AlcocL 8 Ves. 106. But if a man makes his will, and 
281. Attorney General v. Vigor. In afterwards demises^ the estate for any 
the above-mentioned casg of Tickner v. number of years, it is only a revocation 
Tickner, cited in 3 Atk. 742. Parsons for the term., 1 Roll. Abr. 616. (U), 
V. Freeman, it was held, that where pi. 1, 2, 3. Cro. Jac. 49. Coke v. Bui- 
the deed of partition so far altered the lock. Cro. Car.. 23. Hodgkinson v. 
estate, as to let in a power of appoint- Wood. 6 Term Rep.710. Roex. Weggf 
ment, it was a revocation. There a that is, the devisee takes the estate 
person being seised of an undivided subject to the lease, [n] 

[n] A binding and valid contract for would be at law. 19 Ves. 178. Bennett 
the iale of lands devised, is in cjpiity as v. TankervUle : though the contract be 
much a revocation ns a conveyance rescinded after the devisor’s death- 


DupyA V. 
Mayo. 



Filz william 
Coningsby 
prox'cd the will 
and entered, 
and was pos¬ 
sessed, and 
consented to 
the legacy. 
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then and there declared and published his said consent to the 
said several legacies in form aforesaid bequeathed. And after¬ 
wards, to wit, on the 1st day of in the year of our Lord 

1623, the estate (6), right, title, and interest of him the said 

--- - ■ ^ 

Bovocations have been also holden 12 Mod. 236. where A, made his will 
to be necessarily implied from a total and thereby devised all his personal 
change and alteration of the circum- estate to B. and C-, and afterwards mar- 
stances and situation of the testator ried and had children, and died without 
after making his will. As where a man taking any notice qf his will, this was 
devises away his whole estate, and after- held to be » revocation of his will. So 
wards marries and has issue,, and dies in Overbury Overbury, 2 Show.242., 
without expressly revoking . his will, it was adjudged, that if a man make his 
leaving hts wife and issue unprovided will, and djspose of his personal estate 
for, this is considered* as an implied among his relations, and afterwards has 
revocation of his will. For where so children, it is a revocation of his will, 
entire a change in the circumstances of A'Vl v. Eyre^ cited in Cook V. 

a person has happened, and new ob- Oakley, 1 P. Will.* 304. a subsequent 
jects of care have arisen which he could marriage and birth of a child was con- 
not have had in his contemplation at strued a revocation of a will of personal 
the time, the will is not regarded as a estate, being a total alteration of the 
considerate provision, but by operation testator’s circumstances. £o] But with 
of law is revoked. This principle is respect to a will of real property^ al- 
holden to be founded not so much pn thodgh Sir John Trevor, Master of tlie 
an intention to revoke implied from those Tftolls, in Brown v. Thompson, 8 Dec. 
circumstances happening afteibsards, as 1701. (cited in 1 P. W, 304. note) held 
on a tacit condition annexed to thd will that a subsequent marriage a nd b avinp 
itself at the time of making it, that children was a revocation of a will of 
the party does not then intend that it land, yet this was afterwards in some 
should take effect if there should be a degree denied by the court of Common 
total change in the situation of his fa- Pleas, in Driver v. Standring, 2 Wils. 
mily. 5 Term llep. 58. Doe v. Lan- 90., and much doubted by Lord Hard- 
casiire. Or perhaps it may be a con- wide in Parsons v. Lanoe. 1 Vcz. 191. 
dition annexed by the law itself to all S. Cr k Wils. 243. Anibl. 557. and was 
dispositions of property by will, that not finally 'settled until the case of 
they shall not be of any effect under Christopher v. Christopher, in the Ex- 
those circumstances. * This principle chequer 6th ./u/y 1771, cited in 4 Burr, 
was borrowed from the civil law, Just. 2171. note, and 2182. Addend. wh*ere 
lib. 2. tit. 13. “ De Posthumis,” %iltl the testator made a will of land in the 

was first adopted into tjie law of Eng- time of a former wife, who died without 
land in the construction of wills of per- issue, and he married a second wife by 
sonal estates. Thus in Lt/gg v. Lugg, whom he had issue, it was determined 
1 Ld. Kaym. 441. S. C. 2 Salk. 592. • by Chief Baron, and Smyth and. 

Ibid. But a deed obtained by fraud is [o3 1 Ves. & Beam. 397* Skeath v. 
no revocation. 3 B. C. C. 156. Hawes York. S. P. * 

V. IVyatt. 
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Duppa V. Fit^rjoilliam, as executor of the said will, of and in the said 
Mayo. premises with the appurtenances, for the residue of the said 
term of years then to come and unexpired, lawfully came to 
the said Thomas Mayo ; whereby the said Thomas Mayo alter- 


Adams Barons, against Perrol Baron, 
that it was a revocation. And upon 
the authority of this case it was after, 
wards holden by De Grey C. 5., Parker 
C. B., and Sir Eardley IVilmot, in the 
Cockpit, in Spragge v. Stone, cited in 
Brady v. Cubitt, Doug. 35. 3 edit. 
Ambl. 721., where a man devised away 
his whole estate real and personal to 
another, and afterwards married and 
had issue, that the subsequent marriage 
and birth of a child, were in point of 
law an implied revocation of the will. 
This rule was afterwards extended to 
marriage and the birth of a posthumous 
child. As where A. being unmarried 
devised lands to B. and his heirs; after 
tlm making of the will A. married, and 
his wife was pregnant, which being 
known to him he expressed an intention 
to revoke his will, and gave directions 
to an-<;tAorney to prepare another will, 
but died before hny other will was pre¬ 
pared ; and after his death his wife was 
delivered of a son; this was holden to 
be a revocation of the will. Doe v. Lan¬ 
cashire, 5 Term Rep. 4-9. [;»] 

But this rule applies only in cases 
where the wife and children, the'new 
objects of duty, are xvholly unprovided 
for, and where there is an c^ire dispo¬ 
sition of the lohole estate to their exclu- 
sion and prejudice, ^atnebel v. Serqf- 


ton, 2 East, 54-1. Therefore where A, 
bequeathed all his personal estate to B., 
and devised an annuity of 1501. to her 
for her life out of the rents of his free¬ 
hold and copyhold estates, or by mort¬ 
gage, &c., and in case he should have 
any child, or children by her who should 
be living at his decease, 1^ gave 60/. a- 
year out of the rents of his said estates, 
or by mortgage, for the maintenance 
and education of each such child until 
twentyH)ne, and tlien 3000/. to be di¬ 
vided among them, if more than one; 
and if but one, to be paid to such only 
child, to be raised out of his said estates, 
and devised the estates over to others, 
subject to the said annuities and pay¬ 
ment. Afterwards the testator mar¬ 
ried the said B., and had children by 
her, and died without expressly revok¬ 
ing his #ill.*^ It appeared, that in a 
conversation which the testator had 
with his wife a short time before his death 
about his will, he said, “ that he had 
consulted a professional gentleman, who 
told him that the will, as it then stood, 
was a good and sufficient will; and ob¬ 
served he had thereby amply pro¬ 
vided for her and her children.*’ It 
was holden that this subsequent mar¬ 
riage and birth of children d'd not 
amount to a revocation: For although 
it was a general proposition of law, that 


[p] But marriage, and the birth of tween him and the other children of the 
a child, will not revoke a will of land first marriage; but as there would bo 
made in favour of children by a former no such consequence as to the person- 
marriage; 1 Ves. & Beam. 390. alty, it was held in the ecclesiastical 

V. York; the reason is, because such court that the will was revoked as to 
revocation would operate only to let in the personalty. Ibid. Sec further, 
the eldest son to the whole of the es- 2 Salk. 593. note. Wright v. Nethcr- 
tatc, which by the will is divided be- tvood. 
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wards, to wit, on the same day and year last mentioned, at Dupfa v. 
Bodcnham aforesaid, entered into the said premises with the , Matto. 
appurtenances, and was possessed thereof for the residue of 
the said term of years then to come and unexpired. And the interest of the 

11 r 11* I executor came 
said Thomas Mayo being so possessed thereof, and being the to defendant. 


marriage and the birth of a child 'vaith- 
out provision made for the objects of these 
relations^ of themselves operated a re¬ 
vocation of a will of lands, yet that 
could not be said to be the case where 
the same persons who, afVer the making 
of the will stjDod in the legal relation of 
wife and children, were before specifi¬ 
cally contemplated and provided for by 
the testator, though under a difterent 
character and denomination. And 
therefore there was not in that case that 
total change in the situation of the fa¬ 
mily, and that total destitution of pro¬ 
vision for those who ought to be the 
objects of the testator’s care and pro¬ 
tection, which could vacate the will on 
the ground of a supposed tacit condi¬ 
tion that it should be void upon a total 
change in the situation o&thjS testator’s 
family, and a total wtnt of provision for 
the family so newly circumstanced; 
or upon the ground of a presumed in¬ 
tention to revoke. Ibid. 530. 7 Vcs. 

366. Ex parte the Earl of Echester. So 
Lord Mansfield^ in Brady v. Cubitt, 
Dougl. 38., 3d edit, says, But upon 
my recollection, there is no case in 
which marriage and the birth of a child 
have been held to raise an implied revo¬ 
cation, where there Infs no,t been a dis¬ 
position of the Vihole estate.” 

But marriage alone, or* birth *o^ a 
child alone, after making the will, is 


not, vdthout other special circum¬ 
stances, sufficient to operate a revoca¬ 
tion. Wellington v. Wellington, 4 Burr. 
2171. Jackson v. IJurlock, Ambl. 495. 
Shepherd v* Shepherd, cited in Doe v. 
Lancashire, ^ 'Term Rep. 51. note (a). 
Ward V. Philips, 5 Term Rep. 53. note. 
WeUs V. Wilson, Ibid. 52. note, [y} 
There is sonib difference of opinion whe¬ 
ther parol evidence of the testator’s de¬ 
celeration in favour of his will can be 
received in cases of revocations by 
marriage and birth of a child. In Lugg 
V. Lugg, 1 Ld. Raym.441. 2Salk.59S. 
12 Mod. 236., it is said, that if by any 
expression, or any other means, it had 
appeared that it was the testator’s in¬ 
tention that his will should continue in 
’force, the marriage and birth of issue 
would not have been a revocation. So 
in Brady v. Cubitt, Dougl. 3i^d edit, 
it was decided tbi^; an implied revocation 
of a will by a subsequent marriage and 
tlie birth of a child, may be rebutted by 
parol evidence;, for, by Lord Mans¬ 
field, it affords a mere presumption of 
revocation which, like all other pre- 
sumplions, may he rebutted by every 
sort of evidence. But in Doe v. Lan¬ 
cashire, 5 Term Rep. 60. Lord Ken¬ 
yon said, “ he disclaimed paying any 
attention to the declarations of the tes¬ 
tator stated in that case, because let 
ting in that kind of evidence would bi 


[f/] Sec also 4 M. & S. 10. Doc v. death, were aware tlwt the wife wa 
Jiarford, in which it was held that the^ enscint. But the birth of childrei. 
birtliofaposthumous child was no revo- combined with other circumstance 
cation of a will made after marriage, al- may in some cases revoke a will mad 
though there had been no other child of after marriage. 1 Phill. Ecc. Rep. 44* 
the marriage, and although neither the Johnson v. Johnson. 
testator nor his wife, at the time of his 
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Dufpa. V. pernor and receiver of the profits thereof, 2501., pared of the 
^ Mayo. ^ j 350 /. now demanded of the said annuity or yearly rent 
2S0/. parcel to aforesaid bequeathed to the said Elizaheth 

EHiftbcth Bas- until the said Thomas BaskeiviUe should attain the age of 
13 years, for five whole years ended on the feast day of the 


in direct opposition to the statute of 
frauds, which was passed in order to 
prevent any thing depending either on 
the mistake or perjury of witnesses.” 
And Duller Justice concurrM, and ob¬ 
served that if there were aay revocation 
at all, it was so by presumption of law 
independently of express declarations. 
See 4 Ves. 848. Gibbons v. Gaunt, 
In Kennebel v. Scrq/lon, 2 East’s Rep. 
530. 541., it became unnecessary to de-' 
termine this point, and therefore the 
court gave no opinion upon it. [r] 

In all other cases of revocations 
implied by operation of law from the 
acts done by the testator after making 
Ills will, such as levying a fine, suffering 
a recovery, or executing a feoffment or , 
any other conveyance of the premises 
devised by the will, whether perfected 
or nott-v<p seems to be considered as 
fully settled that* no [Airol declarations 
in favour of the will can be received in 
evidence to rebut the revocation im¬ 
plied by law from the acts. As where 
Sir T. C. made his will and devised his 
estate, and afterward^, upon his mar¬ 
riage, by deeds of lease and release set¬ 
tled the same estate to certain uses, and 
died soon after his marriage without 
issue; it was holden, that parol evidence 
of the testator’s declarations, that his 
will should remain in force notwith-* 
standing the settlement, could not be 
received. Goodtitle v. Otway^ 2 M. 
Black. 516. In Martin v. Savage, 
cited in Potter v. Potter, 1 Ves. 440., 


and in Gibson v. Montfort, 1 Ves. 489., 
the testator declared his will was in the 
custody of S., and that it was and would 
•be still his will: the point was, whether 
the declaration, which was subsequent 
to a settlement by fine, which had re¬ 
voked the* will by altering the estate, 
was a republication of the will ? Lord 
Hardwicke held, that parol evidence 
should not be admitted, as it would 
elude the statute of frauds. Therefore 
if subsequent marriage and the birth 
of a child amounted to an implied revo¬ 
cation by operation of law, there seems 
to be the same objection to the admis¬ 
sibility of paiol evidence of the testa¬ 
tor’s declarations in favour of the will, 
as in cases of revocations implied by 
acts done by the testator. And besides 
after the will‘has been so revolted by 
marriage and the birth of a child, these 
parol declarations would have the effect 
of republishing the will, which, as it 
has been already observed, they can¬ 
not have since the statute of frauds. 
On the other hand, in support of 
the admissibility of such evidence, it is 
argued that the circumstances of mar¬ 
riage and the birth of a child amount 
only to a presumptive revocation, and 
as the circumstances from which the 
presumptioq is inferred, arise out of 
parol evidence, they may be repelled by 
the same k^nd of evidence. See the 
observations made on Brady v. Cubilt, 
by Eyre C. J. in 2 H. Black. 522., 
land by Duller Justice. Ibid. 521<. So 


. [r] There arc not any subsequent in the ecclesiastical courts. See PhiL- 
cases on this subjeef: but it appears lipps on Evidence, vol. ii. p. 256. 
that parol evidence is always admitted 
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Nativity of St. John the Baptist which was in the year of our Doppa v. 
Lord 1628, (luring which said five years he the said Thomas ^ Mayo. ^ 
Mayo was the pernor and receiver of the profits of the said 
lands and tenements, were due and in arrear and not paid to 


that upon the whole it seems doubtful 
whether parol evidence of tlie declar¬ 
ations of the testator respecting the will 
arc not alike inadmissible in the case of 
a revocation by marriage and birth of a 
child, as in the case of other implied 
revocations by operation*of law. (See 
7 Ves. 353.)^ But if a feme«sole makes 
iier will and afterwards marries, the 
marriage alone is a revocation of the 
will. For, as it is the nature of that 
instrument to be ambulatory during the i 
testator’s life, and marriage disables her 
from making any other will, the instru¬ 
ment ceases to be any longer ambu¬ 
latory, and must be therefore void. 
Therefore, generally speaking, the will 
of a feme-sole ceases to have any oper¬ 
ation afler she becomes covert. Fftrse 
V. Hambling, 4 llcp. 60 b. Doe v. 
Staple, 2 Term Rep. 695. 637. Cotter 
V. Layer, 2 P. Will. 624. 2 Black. 
Cora. 499. 2 Bro. Ch. Cas. 544. Hods-^ 
den V. Lloyd. And though the w'ife 
should survive the husband, yet the will 
shall not revive after the husband's 
death. Lewis'^ Case, 4 Burn. Eccl. 
Law, 47- But where an estate is limited 
to uses, and a power is given to a feme- 
covert before marriage to declare those 
uses, such limitation of uses may take ef¬ 
fect. Doe V. Staple, 2 “ferm Rep.695. [s] 
Here it may not be improper to take 
notice of the case of a co^ingenf vSlll, 
where whether it will, eventually take 
place as a will or not depends upon the 
happening or not happening of a cer¬ 
tain event, .^s where a person intend-* 


ing to go to Ireland made his will in 
these words, “ If 1 die before my re¬ 
turn from my journey tothat 
my hou^ and land at F., and all the 
appurtenances and furniture tliereto 
belonging,* be sold as soon as possible 
after my death, and thereout all my 
debts and funeral charges be paid. 
Item 1,0Q0/. to A. out of the said mo¬ 
ney arising’by the said sale, and 100/. 
to B." The testator, after making the 
said will, went to Ireland and returned 
to Faigland, lived some years afterwards, 
and died. It was held by Lord Hard‘ 
xaicke that the will was contingent, 
depending upon the event of the testi^ 
tor's returning to England, or not: and 
that as he did return, the will could 
have no effect, but was void. Parsons 
v. Lanoe, 1 Ves. 190. 

With regard to express revocations, 
they depend upon the statutQ.20 Car. 2. 
c.3. s. 6. whichi enacts that ** no de- 
“ vise in writing of lands, tenements, 
or hereditaments shall be revocable, 
** otherwise than by some other will 
“ or codicil in writing, or other writ- 
“ ing declaring |he same, or by burn- 
“ big, cancelling! tearing, or obliter- 
ating tlie same, by the testator him- 
“ self, or in his presence and by his di- 
“ rections and consent; but all devises 
‘‘ and bequests of lands and tenements 
** shall remain and continue in force, 
“ until the same be burnt, cancelled, 
“ torn, or obliterated by the testator, 
or his directions in manner aforesaid, 
** or unless the same be altered by 


■ 


fs] Where two unmarried sisters of the other. 4,Ves. 160, Hinckley^, 
made mutual wills, it was held that the Simmons. 
marriage of one did not revoke the will 
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Duppa V. the snid Elizabeth, And afterwards, to wit, on the 24th day 
j of June in tlie said year of our Lord 1628, the snid Thomas 
BaskervilCj at Bodenham aforesaid, did attain his age of 13 
years; and the said Thomas Mayo being in form aforesaid 


« some other will or codicil in writing, 

or other writing of the devisor, 

“ signed in the presence of three or 
“ four witnesses declaring life same.” 
Sec 2 Black, llcp. 1043. Bibb v. 
mas. 

Before this statute, wills of lands, 
made either under the particular cus¬ 
tom of boroughs, or by virtue of the 
statute 32 H. 8 . c. 1 . of wills, might 
be revoked by express words mthout 
xioriting. For although the last-men-' 
tinned statute requires wills of lands to 
be in writing, yet it is silent as to the 
mode in which they may be revoked. 
Brook V. WardCf Dy. 310. b. pi. 81. 
Symson v. Kirton, Cro. Jac. 115. Sty. 
343. 418. Eggleston v. Speke, 3 Mod. 
260. And therefore if the testator had 
said, I revoke my toiUJ and desired 
the persons present to bear witness of 
it, that "'ould have been a revocation. 
Cranvel v. SanHers, Cro. Jac. 497. 
And although to such express M'ords 
of revocation he had added ** that he 
would alter his will when he came to 
such a place,” and died before he came 
there, it would nevertheless have been 
a revocation. Dy. 310. b. 1 *>l{oll. 
Abr. 614, (O.) pi. 1 . for theVill being 
already expressly revoked* it was im- 
terial in that respect whether he altered 
it or not. See also Burton v. Gotoell. 
Cr<i. Eliz. 306. 

But words declaring only njiiture in¬ 
tention to revoke were not considered a 
revocation before tlie statute of frauds. 
As if the testator had said, 1 ’uiiU alter 
my will,” or,' it shaU not stand i* these < 
words, being indicative only of an in¬ 
tention to revoke at some future timet 
were holden not to be a revocation. 


Cranvel v. Sanders, Cro. Jac. 497. 
1 Roll. Abr. 615. (P.) pi. 1 . Moor, 
874, 875. And so it is since the stat¬ 
ute of frauds, notwithstanding the in¬ 
strument containing words of an inten¬ 
tion to revoke be executed according 
to the directions of the statute. As 
where a testator by a subsequent will, 
duly-executed and attested, devised 
away a reversion in fee which had been 
given to him since the making of a for¬ 
mer will, and at the conclusion of the 
subsequent will, added, that as to the 
rest of his real and personal estate he in¬ 
tended to dispose the same by a codicil to 
that his laiU thereafter to be made," and 
afterwards died without doing any 
other act to revoke his will; it was 
adjudged that these words declaring 
only an intention to revoke, though re¬ 
duced intJ.writing with all the formali¬ 
ties of the statute, did not amount to 
a revocation, any more than a parol de¬ 
claration of the same words would have 
done before the statute. 'Thomas v. 
Evans, 2 East, 488.' 

With respect to a revocation by a 
subsequent will or codicil, it seems to 
be established that a subsequent will or 
codicil docs not revoke a former will, 
unless it be inconsistent with it, or con¬ 
tain express words of revocation; and 
therefore wills disposing of the 
safoe' land'^t^^^ be construed together, 
unless they are inQpnsistent with each 
other. Cowp. 90. Harwood Good- 
right. As where a man devised to his 
•youngest son and his hej^s, and after¬ 
wards married, and devised the same 
land to his wife for life, paying annually 
to his youngest son and his heirs a cer¬ 
tain rent; the second will was holden 
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possessed he said premises wiili the appurtenances, and Duppa v . 

being the fernor and receiver of the profits thereof, 1110/. ^ Mayo. 

residue of the said 1360/. now demanded of the said annuity The son at- 

or yearly rent of 30/, in form aforesaid bequeathed to the said ‘a«ne<l the age 
■ni’ 1 r r. > . . .-i , -7 T 1 • 1 • of 13 yeaT 8 ,ancl 

iLhznhelh after the said Thomas Baskermle did atUun his age mol. for tiie 

of 13 years, for 37 years ended on the feast day of the Annun- 

ciation of the Blessed Virgin Mary, which was in tlie year of waa is, for 37 

Lord 1665, during which said 37 years he the said Thomas 


to he no revocation, but both might 
stand, although they wei-e by several 
writings, unless the subsequent will 
were manifestly contrary to the first, 
or there were an express revocation 
therein; but they ought to stand toge- 
gether if they might, as if made by and 
in one and the same writing. And his 
intention appeared that he did not 
mean to alter it as to his son, but only 
to provide for his wife; and by appoint¬ 
ing the rent to his son it appeared that 
his intent was that the reversion should 
be to his son. Cotoard v. Marshal, 
Cro. Eliz- 721. This case is recogniled 
by Lord Hardwiciein }Villgtv,£and/brd. 
1 Vcs. 187. And upon the samc 4 )rin- 
ciple it has been decided that a subse¬ 
quent will is no revocation unless the 
contents of it are known; and it is not 
to be presumed fr^ the mere circum¬ 
stance of another will having been made 
that it revoked the former. As where 
it was found by a special verdict that 
the testator after the making of a former 
will made another will in writing, but, 
what the contents and purport of it 
were, tffc juiy did nOt .^qw. The 
second will holden nqt ^ be a re¬ 
vocation of the first, for thbitother will 
might concern other lands, or im lands 
atafl, op'^e a confirmation of the fprmer. 
Hitchins V.Basset, 1 Shovf. 537> 3 Mod. 
203. 2 Salk. ib2. And this judgment 
was affirmed in the House of Lords. 


Show. Cas. J*arl. 14^. Hence it seems 
to follow that what Lord Hale is said 
to have laid (fown in a former case upon 
the same will ( Seymour v. Nostoorthy, 
Hard. 376.%-namely, “ that a second 
substantive independent will, though it 
does not by express words import a re¬ 
vocation of a former will, or pass any 
land, amounts in law to a revocation,'* 
is either nut correctly reported, or if it 
be, is over-ruled by the subsequent case 
of Hitchens v. Basset. 3 Wils. 512. per 
Blackstone Justice. So in a more 
modern case it was found by a special 
•verdict, that the testator did make 
and duly publish another will in writing, 
in the presence of three subscribing 
witnesses, who duly attested fiic^samc; 
that the disposition made by the testa¬ 
tor by the second will tuas different from 
the disposition in the former will, but 
in what particulars was unknown to the 
jury: but they did not find that the tes¬ 
tator ^ncelled thS second will, or that 
the devisee under the first will destroyed 
the same, but what was become of the 
second will the jury could not tell. It 
was adjudged in the K. D. on error that 
the second will was no revocation of the 
first; and the judgment of the court of 
C. B. to the contrary was reversed; 
Harwood v. Goodright. Cowp. 87. 
3 Wils. 497. 2 Black. 937.; and the 
* judgment of the K.^B. was affirmed in the 
House of Lords. 7 Bro. P.C. 344. W 


[e] Where .^hcre were two inconsist- fiiil by date as the last will, it was held 
ent wills, and a codicil referring to the that such codicil cancelled the interme- 
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Duppa V. Mayo likewise was the pernor and receiver of the profits of 
^ Mayo. ^ jjjg s;|j<j Jands and tenements, was in like manner due and in 
’ arrear and not paid to tlie said Elizabeth in her Iife~time. 
Which said Elizabeth afterwards, to wit, on the 20th day of 


It has been hohlen that the words, 
in tlie 6th clause of the statute df frauds, 
unless the same be altered by some other 
will or codicil in writings or other larit- 
ing of the devisor signed in the presence 
of three or four tuitnesses, declaring the 
sanief are to be constrired in the dis¬ 
junctive; namely, that a former will 
can only be revoked eiiliqr by another 
will or codicil; or by some other dis- 
tinct writing, not being a will or codi¬ 
cil, merely revoking the former will 
signed in the presence of three or four 
witnesses. For the words “ signed in 
the presence of three or four witnesses,” 
are in construction adjudged to refer 
only to the preceding words “ other 
writing,” and not to the words “ other 
Will or codicil in writing.” For the, 
statute having in the preceding section 
(.5th,) directed what was necessary to 
be dotted order to make a good and 
valid will or cot^cii ctf land, uses only 
the words some other will or codicil 
in'writing,” which is as much as if it 
had said, by some other will or codicil 
made according to the requisites of the 
precoding section rejecting the devise 
of land. And then the raeadlng of 
that pail of the sixth clause seems to 
be, that Jf the testator intends barely 
to cevdke his will yyithout more, he 
may do so by writing signed in the 
presence of three witnesses, but who 
need tiot subscribe l^lieir names in his 
presence [u] but if the revocation 
arises ffom another will or codicil incon- 

diatqwi^ dhd that evidence of mistake 
was inadmissible. 4<Ye8.616. Crosbiev. 
Td^ouaU ' - # 

. [m] It seems not fo be nccessarythat 


sistent with the first, such will or codi¬ 
cil must be executed according to the so¬ 
lemnities of the iifth section of the sta¬ 
tute respecting devises of land, which 
requires that the witnesses should Mib- 
scribe their names in the presence of 
the testator i or in dtiher words, it must 
be an efibetive will or codicil within 
that’section, oAerwise it is insufficient 
to revoke the former will, although it 
contains express words of revocation, 
and is as if no second will existed. For 
it seems ridiculous to say that wills of 
revocation shall be executeilin one way, 
and wills of devising another. Hoil v. 
Clark, 3 Mod. 218. Grayson v. Ai- 
kinson, 2 Ves. 458. Ellis v. Smithy 
1 Ves. jun. 11 ., Onyons v. Tyrer, 1 P. 
Will. 343. S, C. Free, in Chan. 459- 
Eccleston v^ l&peke, Carth. 80, 81. 
3 Mod. 2^6. *1 Show. 89. 3 Salk. 396. 
s. 5. And if such -’subsequent will be 
not an effective will within the fiftli 
section, although it contains express 
words of rcvocatiqpl it' shall not let in 
the heir, but the first will shall stand, 
because the meaning of the second will 
was to give to the second devisee what 
it had taken from the first without any 
consideration had to the heir, and if the 
second devisee take nothing, the first 
can losejtqtiiing. 1 P. Will. 3ft5. Free. 
inChaA^^K^' 

It hSiird)(^ adjudged that a devise 
of lands Toi^ inlkespect of the inca- 
pacity^bf the devisee to take, as ^de¬ 
vise tH a papiit, who by statute II & 

====**==* ? . 

the witnesses should subscribe their 

names at all. Vin. 

Phillips on Evidenc 


Ab|^ Devise, ft. 4. 
vl^ ii. p. 254. 
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^Jidne in the year last aforesaid^ at Bodenham aforesaid, made J)c;ppa ti. 

Iier last will and testament in writing, and by her said will she ^ 

the said Elizabeth constituted and appointed the said T/mnas EJisabetJj 


Diippa to be executor of her said willj and afterwards there 
died : after whose death he the said Thomas Duppa, on the 
27 th day of Jammry in the year last aforesaid, at Bodenham 
aforesaid, in due form of law proved the *saicf will of the said 
Elizabeth, and took upon himself the burden of the execution 


Baskervilc 
made her will, 
and appointed 
tlic plaintiiF exe¬ 
cutor, and died \ 
plaintiiF proveti, 
the will; 


12 W. c. 4 . s. 4. and before statute 
18 G.^. c.%0. coiMd not take by de¬ 
vise, shall nevertheless revoke a former 
devise, Rooper v. Radcliffe. I Bro-«P.C. 
450. 10 Mod. 237. * 2 P. Will. 4. 

So a subsequent grant to a person in¬ 
capable of taking has been holden a 
revocation of a former devise. As 
where a husband had devised all his 
estate real and personal to his brother, 
and afterwards by a deed poll granted 
to his wife all his substance which he 
then had or might have, though this 
could not by law take'effect as a grgnt 
to the wife, yet being an act incon¬ 
sistent with the will, it wa^^idjudgcd 
to be a revocation of it. Beard v. Beard. 
3 Atk. 72. It has been decided that 
an acknowledgment by the testator 
before the three wi|pcsses that his name 
in the will is of his' hand-writing is a 
sufficient signing as well upon the fifth 
clause relating to the devise of lands, 
as upon the sixth respecting revoca¬ 
tions, although the words ** signeH in 
the presence of three witnesses” arc ex¬ 


pressly mefttioned in the sixth clause 
touching revocations. And it has been 
even holden that the three witnesses 
may subsc[ibc their names separately at 
three different times ; and if the testa¬ 
tor acknowledges his name to be his 
Jhaod-writing before each, or signs be¬ 
fore one and acknowledges before the 
rest, it is a sufficient signing upon both 
clauses. Lemayne v. Stanley, 3 Lev. ]. 
Skyn. 227. Cooke v. Parsons, Prec. in 
Chan. 184. Peale\. Ougly, Com. Uep. 
197* Dormer Thurland, 2 P. Wiil. 
51o! Per Lord King, Stonehousc v. 
Evelyn, 3 P. Will. 254. Grayson v. 
Atkinson, 2 Ves. 454. 4.58. EUis v. 
Smith, 1 Ves. jun. 11. SaCm HiUon\. 
King, 3 Lev. 86. "With respect to a 
revocation arising from cancelling the 
will, it has been holden that cancelling 
is an equivocal act, and in order to ope¬ 
rate a revocation must be done with an 
intention of revolting the will. As if 
a inai/was to throw ink upon his wiil 
instead of sand, though it might be si 
complete defacing of the instrumeni» 


1 

[w] A will, attested b^tbteejwit- 
nesses, was written on the^hj^ee sides of 
a sheet of paper, and Concluded by stat¬ 
ing,;^ that, the testator had signed his 
name to me two first sidee^ and hit hand 
and seal to thei|Iast sitte. He did put 
his name and seal at the end of the 
will, but did not sign his name to the 
two first sidcs^ It wtu urged that the 
will was invalid fer want of sufficient 
. Voi.. I. 


execution, and the case of Right v. Price, 

1 Doug. 241. was cited. In that caso 
the will was in five'shcets of paper, and 
the testator signed but two of them; it 
was held not duly executed: but in the 

•present case the will was held good,.on 
the ground that the testatof^ did alt he 
intended to do at the tkne of execution. 

2 Brod. & Bing. 650.' Winsor y. Pratt. 


■ K k 
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Duppa t). thereof; whereby, anti by reason whereof, the said annuity or 
Mayo. yearly rent of 30/. in form aforesaid bequeathed to the said 
Elizabeth after the death of the said Elizabeth, at Bodenham 
per tpmi aclio aforesaid, was determined, and an action has accrued to the said 
Thomas Duppa, after the death of the said Elizabeth, as executor 


it would be no revocation; or suppose 
a mao having two wills of different 
dates by him, should direct the former 
to be cancelled, and through mistake 
llie person should cancel thc'lattcr, such 
an act would be no revckration of the 
last will. Burtonshaxv v. Gilbert, Cowp. 
52. So where a man niade^ a second 

I 

will to the use of the same person 
^r]Iom he had devised the land to by 
his first will, but with a variation only 
in the navne of one of the trustees, but 
which second will was not jiood he- 
cause not duly attested according to 
the statute of frauds, and the testator 
cancelled the first will upon a mistaken 
presumption that he had eftectually 
revoked it, but not with a design to re¬ 
voke the devise as to the real estate, 
this was holden to be a cancelling by 
mistake, • r.nd therefore no revocation; 
Onion v. Tyrer, 2 Vcrn.Y'H. Prec. 
in Chan. 4^59. 1 P. Will.'343.; the 
princij)le of which case was recognized 
i)y Lord Man^eld in the before cited 
case of Burtonshavo v. Gilbert.[_x] And 
the same has been h^d with respect to 
obliteration. As where lands '»were 


duly devised to two trustees upon trust 
for certain purposes, and afterwards 
the testator struck out the name of one 
of the trustees, and inserted the name of 
two others, leaving the purposes of the 
trust unaltered, though varying in cer¬ 
tain ])artic\dars, and did not republish 
his will, it was adjudged that the testa¬ 
tor's intent appearing to be only to re¬ 
voke by the substitution of another 
good devise to other trustees, as such 
new devise could not take effect for 
want of the proper requisites of the 
statute of frauds, it should not operate a 
revocation; or at most it could only ope¬ 
rate a revocation pro tanto as to the trus¬ 
tee whose name was obliterated, leaving 
the. devise good as to the old trustee 
whose name was retained. Short on 
tlem. Gastrcll f. Smith, 4 East, 419. So 
where a man duly devised land to two 
persons as joint-tenants in fee, and af¬ 
terwards struck out the name of one 
of the devisees, and did not republish 
his will, the ohiitcration will only ope¬ 
rate a revocation pro tanto. Larkins 
V. Larkins, 3 Bos. and P.ull. 1 6 . Sec 
further Hide v. Mason, Vin. Devise, 


[a:] And by Dallas C. .T. in Winsor 
V. Pi-att. 2 Brod. & Bing. 657. So in 
3 B. & A. 489. Doe v. Perkes, where a 
testator being angry with one of his 
devisees, tore his will into four pieces, 
but was prevented from further tearing 
it partly by force and partly by en¬ 
treaty, and afterwards becoming calm 
expressed his satisfaction that no mate-' 
rial part was injured, and that the will 
was no worse; the court held that it 
ha^ been properly left to the 3 nr 3 ' to 


say whether the testator had perfected 
his intention of cancelling the will, or 
whether heewas stopped in medio, and 
the jury having found the latter, the 
court refused tb (disturb the verdict. 
But where the testator threw his will 
into tlic fire, out of which' it was 
snatched by a by-standery^nd preserved, 
without the testator’s knowledge, the 
will was held to be cancelled. 2 Bl. Rep. 
1043 Bibb v. 2'homas. 
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of the said will of EVizahethy to demand and have of the said 
T-'homas Mayoj as pernor and receiver of the profits of the 
said premises with the appurtenances, the said 1360/.: yet 
the said Thomas Mayo (although often requested) hath not yet 


Duppa ». 
Mayo. 


Brcacli. 


liO. p,1.17. S.C. Com. Rep. 451. Hyde 
V. Hyde, cited in Com. Rep, 455. Bur- 
kilt V. Burkin, 2 Vern. 493. Sutton v. 
Sutlo7i, Cowp. 812.fy] And where the 
testator, a little before his death, can¬ 
celled his will in the presence of several 
persons, and said, “ I cancel my will,’’ 
and desired them to bear witness of it, 
this was considered as«a sufficient*can¬ 
celling the other duplicate which he had 
not by him. Com. Rep. 4.53, 454. 1 P. 
Will. 346- A will revoked by a subse¬ 
quent will, but not cancelled, was held 
to be re-established by the cancchation 
of the subsequent will. Goodright v. 
Glazier, 4 Burr. 2512.[«] 

(5) If a man devises his chattels real 
or personal, or gives any specific legacy, 
the legatee cannot either enter into Ihe 
land, if it be a chattel reqj, or take the 
legacy, •without the consent of*the e^fccu- 
tor. For the personal estate being 
liable, in the hands of the executor, to 
the payment of the testator’s tlcbts, he 
must take care to satisfy the debts be¬ 


fore he pays the legacies. The law 
therefore requires the assent of the 
executor,to such legacies, otherwise he 
may be guilty of a devastavit, anil 
liable de bonis propriis, without any 
fault in him. Co.Litt. 111. a. Perk. 
6. 488. 570.* 1 Roll. Abr. 618. (A), 
pi. 1,2. All. 39. Teles V. Lambert. 
Went. E*.*222. Finch. Law. 172. 
The legatees have no properly in the 
legacies by the devise until the assent, 
*th?)ugh they havc^ an interest in them. 
Sty. .55. And the devisee of a chattel 
real must aver in pleading, that he en¬ 
tered into the land mth the consent of 
the executor. Sty. 65. Mallhcv} v. 
Herlc. Otherwise he shall be taken l‘> 
be » disseisor. Moor,3.58. Carterv.Lox'c. 
»S. C. Ow. 56. If the devise be of a 
chattel real to the executor himself, he 
shall take it as executor, until he has 
made his election to,take jR legatee. 
PIow.520. Wclcdeny.Elkingion. 10Rep. 
47 b. Lumped'S case. 1 Str. 70. Young 
V. Holmes-la] In Doe v. Guy, 3 East, 


.[y] So wh^e a man made his will ac¬ 
cording to the statute of frauds in July 
1812, and in November 1816 made vari¬ 
ous interlineations and obliterations, 
struck out the original Sate, and substi¬ 
tuted a day in the latter month and year, 
but did not re-sign or republish thcMH, 
and also had a fair copy made of the 
original will thus altered, but did not 
execute it; it was held that these obliter¬ 
ations and interlineations, coupled with 
the circumstances of the case, did not 
amount to a revocation. 2 Brod. & 
Bing. 650. Winsor v. Pratt. 

[z] But if a will be once .cancelled, 
nothing but a formal republication will 


re-establish it. 1^ Vcs. 290. Pember- 
to7t r.^emberton. 

[o] It ii difficult in many cases to 
determine what shall be such an assent 
by an executor as ^ill amount to an 
election to take as legatee. It seems 
that where the whole terra in a lease for 
years is bequeathed to the c.xccutor, an 
entry by him on the land will amount to 
an assent to take as legatee: but not so, 
where the term is bequeath.ed to him 
for life only, as he may want the re-. 
mainder for payment of debts, and if his 
entry were consiitercd as an assent to 
take himself as legatee, it would ope¬ 
rate also as an a i.^cnt to the remainder, 
K I 2 



279 6 


Diippa versus Mayo. 


Duppa V. 
Mayo. 


Profi'i't of the 
will. 


[ 280 ] 


JwiparlaiiL-c and 
plea. 


jviulerptl the saLl 1360/. or any part thereof, to the saitl 
Tktmias lyiippay but to render the same to him hath refused, 
and stiil refusc.s, and unju.stly detains, in delay of the faithful 
execution of the said will of the said ElizahetJi, and to the 
damage of him the said Thomas Duppa of 50/.; and therefore 
he brings suit. See. ; and the said Thomas Duppa brings here 
into court the letters tesbimentary of the said EUzahefh) b}' 
which it sufficiently appears to the court here, that he the 
said Thomas Duppa is executor of the said will of the said 
ElizabetJif and has execution thereof, &c. with this, that he 
the said Thomas Duppa will verify, that the said Eiizfmilliam 
Couingshpf on the said feast day of the Annunciation of the 
Blessed Virgin Mary in the year of our Lord 1665, and after¬ 
wards was surviving and in full life, to wit, at Bodenham 
aforesaid in the county aforesaid. 

And now at this ’drfy, to wit, on Saturday next after the 
octave of St. Hilary in this same term, until which day tlu^ 
said Thomas Mayo had leave to imparl to the said bill and 
then to answer, &c. before our lord the king at Westminsfei- 
comes as well the said Thomas Dtippa by his said attorney, 
as the said Thomas Mayo by Carew Holford his attorney; 
and the saifl Thomas Mayo defends the wrong and injury, 
when, &c. and say's, that the said Thomas Duppa ought not to 


120 ., it is held ‘that ran ejectment is tail, for life, or years, the devisee may 
maintainable against an executor, after enterwithout the assent of the executor, 
his assent to the bequest, to recover a because be has nothing to do with the 
leasehold estate bequeathed by the de- real estate. Co. Litt. 111. a. Set- 
fendant’s testator to the lessor of the 11 Mod. 126. 
plaintiiF.[5] But when a man seised of (6) Sec ante, 112a. note(l). 
an estate in fee devises the same vn fee* 


and preclude him* from selling it for principle in all the eases is, that if the 
payment of debts. *Thcroforc, where executor in administering the property 
the testator bequeathed a term to one do any act '*as legatee, ho shall be con- 
of hjs executors for life, with a power of sidcred as having assented; but if not, 
leasing for 21 years, the executor en- though wliat he does may be incon- 
tcred and made a lease for 4-2 years, re- sistent with his character of executor, 
serving rent to himself, his executors, , he shall not. Per Gibbs.^ C. J. S. C. 
.administrators, and assigns; it was held [J] But in general an action at law 
that the lease should take effect for the cannot be maintained for a legacy, 
whole 42 years out of the lessor’s legal 5 T. R. 690. Decks, v. Strutt. See 
interest as executor. 7 Taunt. 217. Doe 2 Saund. 137 c. note. 
y.^Sturges. 2 Marsh. 50.‘>. S. C. The 
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Iiave or maintain his said action thereof against him, because 
he says that he the said Thomas Mayo doth not owe the said 
1360/. nor any penny thereof, to the said Thomas Duppa 
within six years last past, and ended at the feast day ot the 
Annimciation of the Blessed Virgin Mary, which was in the 
year of our I^ord 1665, as the said Thomas Duppa has above 
thereof complained against him; and this 'he is ready to 
verify (7): wherefore he prays judgment if the said Thomas 
Duppa ought to have or maintain his said 'action thereof 
against him, &c. * 

General demurrer to.the plea, and a joinder in denun*rer. 

But because the court of our said lord the king here is not 
yet advised of giving their* judgment of and upon the pre¬ 
mises, a day is thereof given to the said parties* before our 
lord the king at Westminster, until Wednesday next after fif¬ 
teen days of Easter', to hear their judgivcnt of and upon the 
premises, because the court of our said lord the king here is 
not thereof yet, &c. At which day, before our lord the king 
at Westminster, come the said parties by their saitl attornies; 
and because the court of our said lord the king here is not 
yet advised of giving their judgment of and upon the premises, 
;i further day thereof is given to the said* ixirties before our 
lord the king at Westminster, until Trfday next after the mor¬ 
row of the Holy Trinity^'^to hear their judgment thereof^ 
because the court of our said lotd the king here is thereof not 
yet, &c. At which day, before our lord the king at IWstnun- 
ster come the said parties by their said attornicsT; and there¬ 
upon he the said Thomas Duppa prays 250/. of the said rent 
of 50/. a-year, for the said five years ended upon the said feast 
<lay of the Nativity of St. John the Baptist, which was in the 
said year of our Lord 1628, parcel of thc.s^id 1360/. l?y him 
above demanded, and also 1102/% lOs. other parcfel of the sjiid 
1360/. of the said rent of 30/. a-year for 36 years and three 
quarters of a year enitled upon the said feast of the Annunci¬ 
ation of the Blessed Mary which was in the said year of our 
Lord 1665, together witK his tlalnages on occasion of the 
detention of that debt, to be adjudged to him, &c. Anti tlie 
said Thomas Duppa freely here in court remits to the said 
Thomas Mayo 'll. 10^. residue of the said 1360/. which lie 
the said Thomas Duppa above demands against him. Where¬ 
upon all.and singular the premises fieing seen, and by the 
eourt of our said lord the king here more fully und‘ei%tood. 


Duppa v. 
Mayo. 

'-' 

Nil debi’t infra 
sex annos i 


ct hoc pnraliis 
csl ccrificarc. 


Curia ttdvisarc 
vtill. 

[ 281 ] 


(’unit iiflrniii 
adrimre vult. 


Plainlifl' roiniu 
part of tlic said 
ili'bt. 


(7) iSce ante, 36, 37* 2 Sriaund. 62/J3. f>V>. 
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aiul mature tlelibcration being thereupon had, because it 
seems to the court of our said lord the king here, tliat the 
said plea by tlie said Thomas Mayo in manner and form afore- 
iwpSit pleaded, and the matter in tlic same contained, 

are not sufficient in law to bar the said Thotnas Dujppa from 
having his said action against the said Thomas Mayo / there- 
l()re it is considered that the said Thomas l^uppa do recover 
against the said Thomas Mayo his said debt of 1352/. and 10s, 
and also 10/. l'3s. and 4>d. for his damages which he has sus¬ 
tained as well on occasion of the detention of that debt, as for 
his costs and charges by him about his suit in that behalf 
expended, adjudged to the said Thomas Dnppa with his assent 
by the court of our said lord tlie-now king here. And the 
said Thomap Mayo in mercy, See. And. let the said Thomas 
Mayo, as to the 7/. and 10 s. parcel of the said debt above de¬ 
manded, which he the said Thomas Dnppa has above remitted, 
be Uiei’eof quit, &c. 
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Dnppa, Executor of Baskervile, versus Mayo. 


S7f?.'s. a cited jpTeara of a rent-charge against the de- 

.1 Mod. 214. fondant as pernor of the profits: the plaintiff declares 

lo i'eb/rorjont 13G0/. aiul slfows that Robert laie earl of Essex was seised 
if the piaihtlir of .a messuage, 200 acres of land, 20 acres of meadow, 100 


( 1 ) The executors of tenant for life 
of a rent-charge and of tenant pur 
rfSjb- vie, after the death of cestui quo 
vie, might bring debt to recover the ar- 
rcar of such renAby'the commotklo'u); 
and although the contrary might, at 
first view, be inferred from the gene¬ 
rality of the preamble of the statute 
32H.8. C..37., whicirrecites, that “by 
“ the order of the common latv, cxecu- 
“ tors oi tenantsJbr term of life o£ tent- 


“ charges had no remedy to recover such 
“ arrears; yet these words have in 
construction been restricted to mean, 
tenants pur autre vie so long as cestui que 
vie lives, Co.Lit.l62.a.b. 4 ? Rep. 49 b. 
OgnsVs case, (a) But the executors 
of tenant for life could not distrain for 
the arrears by the common law, which 
they may now do by force of this sta- 
tuter Ibid.' Indeed, in Turner v. Lee, 
Cro. Car. 471. it was held, that the sta- 


[A] Debt will not lie by the common 
lawfor the arrears of a rent devised toA. 
payable out of land during the life of B. 
so long as B. lives. The reason is, be¬ 
cause the law will not suffer a real in¬ 
jury to be reni' died by au action mere¬ 


ly personal: neither docs it lie by force 
of the stat. 8 Ann. c. 11 . s. 4., for that 
statute ajiplics only to cases of demises 
from landlord to tenant. 4 M. it S. 
113. Webbs V. Jiggs,- * 





Ti'in. 22 Car. II. 
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acres of pasture^ and 400 acres of wood with tlie appurte- Dm*PA v. 
nances, in Bodenhamf Rosebury^ Moore^ Bearfidd and Maund, ^ 
ill tlie county of Hereford^ in his demesne as of fee; and being tkinands more 
so seised, on tlie 4th of December, in the 43d year of Eliza- jlew'inirjs 
both, demised the said tenements to Sir Thomas Coningshjj 
knight, habcndian for 99 years, if Fitzrmlliam Coningshij, Ka- tiiTovcr-’ 
therine and Ursnda Conivgsbtj, or either of them, should so plus and cntoi- 
long live; by force of which demise the said Sir Thomas Co- 


tute did not extend the remedy bt/ dis¬ 
tress to those persons who had remedy 
bt/ action of debt by the common law ; 
and therefore it was said, fliat execu¬ 
tors of tenant for life c^uld not distrain. 
However, in Cro. Eliz. 332. Lambert 
V, Austin, it seems to have been taken 
for granted that the statute did not ope¬ 
rate thus restrictively; and in 1 Ld. 
Iluym. 172. Ilool v. Bell, the case of 
Turner and Lee is denied, and it is said 


“ that the statute*32 H. 8. is a remc- 
“ dial law* and shall extend to all te- 
“ nants for Hfe, and the law has been 
“ taken always to be so since the sta- 
“ tute, aixljias never been quoslioned ; 
“ and that the words of tlie statute are 
“ general enough.” Sec Co. Litt. 
162. a. Si b. and Mr. Hargrave 'a 
notes, 298—299. Lord Coke recom¬ 
mends the remedy by distress as tlie most 
plain and certain. Co. Litt. 1G2. b. [c’] 


[c] The first clause of the stat. 
32 H. 8. c. 37. enacts “ that the exe¬ 
cutors and administrators of tenants 
in fee simple, tenants iii fee tall, and 
tenants for term of lives, of rent ser¬ 
vices, rent charges, rent seeks,' and fee 
farms, may distrain for the arrear¬ 
ages of all such rents and fee forms, 
upon lands charged ndth the payment 
of the same, and chargeable to the 
distress of the testator, so long as the 
said lands continue in the seisin or pos¬ 
session of the tenant in demesne, who 
ought to have immediately paid the said 
rent or fee farm, or irt the seisin or pos¬ 
session of any other person or persons 
claiming the said lands, onljbyand ftom 
the same tenant, by purchase, gift, or de¬ 
scent, in the manner and form as their 
testator might or ought to have done, in 
his lifetime; and the said executors anej 
administrators shall, for the same distress, 
lawfully make avowry upon their matter 
aforesaid.” Upon this clause a ques¬ 
tion has arisen whether the executor of 


a person seised in fee of land, who hail 
demised it to a tenant for years, e.m 
after the deatli of the lessor distrain for 
arrearages of rent. It seems that such a 
case does not conic within the words of 
the statute, for a qierson* cannot bo 
said stricUy to Ibe tenant in fee ol' a 
rent which is reserved for years only : 
but whether it be within the equity of 
the statute is a point not yet setl^d. 
See the cases cited in Selwyn’s Ni. Pri. 
664.- See also2fB. Moore,48. Mvriton 
V. Gdbee>* 8 Taunt. 159. S.C. 1 IJrod. 
and Bing. 279. Martin Burton. Jn 
the two last cases the court gave judg¬ 
ment for the avowant, because it did 
not distinctly appear upon the record, 
that the rent distrained for was reserved 
for years only. If a termor for years 
underlet for years and die, his executor 
may distrain for arrearages at common 
law, for the arrearages were never sepa¬ 
rated from the reversion, and both be¬ 
long to the executor. Latch. 211. IVadg 
V. Marsh. 

It k 4 
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for arrears of a 
rent-cliarge 
ought regularly 
t.> he hrought 
.ig.’iinst ti/i (he 
jiernors ol’the 
profits of the 
lands linhic; 
hut if it he not, 
(Icfeiuliiiit (nil 
only take nd- 
lantage of it by 
plea. The 
word iiostea, 
(iiotivithstand- 
iiig a repugnant 
i.Liiici'1,) is sulli- 
(ient ivlierc Ihe 
party alleges 
>,iullcr fuct 
only, but nut 
ul'eiv he wiis. 
l‘tk<.s ihr fiiu'. 
llent IS not 
regnl.trly due 
mild iiiidniglit 
of Ihe d.iy on 
wl ii-Ii it is le- 
-si'rved. 
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Diipini versus Mayo. 

entered and was possessed; and being so pussessol 
afterwards, to-wit, on the 10th of August 1616, made his will 
in writing, whereby (among other things) he gave and be- 
(|neatlied to dame Elizabeth Baskervile, (the plaintiff’s testa¬ 
trix), and Thomas Baskavile her son, an annuity of SQL 
a-year out of the demesne lands of the devisor in Orleton and 
yishwood Park; ^io have and to hold the said annuity to them 
fur their lives, and the life of the longer liver of them, (witli a 
formal clause •of distress); and that after the s^id Thomas 
Baskfrvile should attain the age of 13 years, (his mother 
being alive),' then the said Thomas should have 20/. yearly 
of the said*devised SOL for his belter maintenance during his 
mother’s lifetime, and then the whblc in manner aforesaid de¬ 
vised ; and. that afterwards, lo wit, on the 19th of September 
1617, the said Thomas Couingsby, reciting that by his last will 
he bad given several annuities and legacies to be paid out of 
his demesne lands, but had now sold his said demesnes in 
Orletou, whereby the legacies could not take effect out of those 
lands, he for this reason declared his intent, and gave and be- 
(lueathed to Sidmy Conmgsby his son 100 marks a-year, to 
be paid to the said Sidney during his natural life out of all 
or any the manors,, niessuqges, lands, and tenements whicli 
the said Thomas Couing^by held by lease in Marden^ Boden- 
hani, and Leominster^ in the said county of Hereford^ payable 
quarterly at four feasts, witli a clause of distress, if it should 
be ill arrear for 28 days after it ought to be paid. And the 
said Thomas Coningsby by his last will further bequeathed, 
that the said Elizabeth Baskervile and Thomas Baskervile 
should have the said annuity of 50/. a-year devised to them 
for and during their lives, and the longer liver of them, the 
whole SOL aforesaid to be paid to the said Elizabeth Basker¬ 
vile until the ^exd^Thomas Baskervile should attain the age of 
13 years, (his mother being alive), and then 20/. thereof to be 
paid yearly 'to the said Thomas for his (better mainten^w, 
and thftt the said annuity of 50/. should be paid yearly <mFbf 
the same manors, messuages,'lands,'and tenements aforesaid, 
at the same days and times, in such manner, and upon like 
penalty of distress and forfeiture, as in the said will were 
declared for and concerning the said annuity of 100 marks; 
and made the said Fitzwilliam Coningsby executor of the said 
will; a.pd afterwards, to wit, on the first of May in the year 
of our Lord 1618, the testator died so seised; after whose 
death the executor proved the will, and entered into the said 
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lands, and assented to the legacy; and afterwards, to wit, on Du pi* a v. 
the first of June in the year of our Lord 162!^, the estate, Mayo. 
right, title, and interest of the said executor of and in the 
premises came to the said defendant; by virtue whereof he 
entered and was possessed, and being so possessed, 250/. 

(parcel of the said 1360/.} of the rent of 50/. so devised to the 
said Elizabeth until the said Thomas should attain the age of 
13 years, for five years ended upon the feast of St. John the 
Eaptist in the year of our Lord 1628, (during vfiiich time the 
said defendant was pernor of the profits), were in arrear lind 
unpaid to the said Elizabeth : and afterwards^ to to//, on Uie 
twcntyfourth day of June in the year 1628 aforesaid, the said 
Thomas Baskervile attained*his age of 13 years; and 1110/. 
residue of the said 1360/., of the said rent of 3*0A a-year so 
devised to Elizabeth afler that Thomas should have attained 
his age of 13 years, for 37 years endecUupon hady-day 1665, 
during which time the defendant was pernor of the profits, 
was in arrear and unpaid to the said Elizabeth in her lite-time, 
and that the said Elizabeth afterwards made her will, and die 
plaintiff her executor, and afterwards died, the said money not 
being paid: whereby an action hath accrued to the plaintiff to 
demand and have the said money from the defendant; being 
pernor of the profits; yet the said, &d and makes a profert 
of the letters tcstanientary,* &c. To which the defendimt 
pleaded nil debet infra sex annosl but did not conclude to the 
country, but concluded with a verification ; upon which plea 
the plaintiff demurred : and in this term judgmeift was given 
against the defendant for the bad conclusion of his plea (2); 


(2) A distinction has been taken 
witli respect to the statute of limitations 
between assumpsit and debt — thal^ in 
assumpsit, if defendant insists upon the 
statute he must plead itj and of course 
conclude the plea with an averment, to 
give the plaintiff an opportunity of an¬ 
swering it; but that in debt the defend¬ 
ant may give the statute in evidence 
under nil debet generally. 1 Lev. 110, 
111. Lee\.Rogers, 1 Ld. Raym. 153. 
Draper v. Gtassop, 1 Salk. 278. Anon. 
3Bac. Ab. 518. Com. Dig. Pleader 
(2W. 16). Gilb. H. C. P. 3 Ed. 66. 
Ambl. 232. As to assumpsit, it is clear 
that the statute must be pleaded; and it 


- -4 

seems questionable whether the same 
rule would not ndW be extended to 
action^f debt. On the one side, the 
same reasons for pleading the statute 
seem equally applicable to both actions. 
The statute contains several exccptimis, 
such as coverture, infancy, imprison¬ 
ment, and the like, which would take 
the case out of it in both actions alike. 
If the statute is not pleaded the plaintiff 
is equally liable to be surprised, and 
therefore not prepared to answer in one 
action as in the other. In either case 
the statute does not;cxtinguish the debt, 
but only takes away the remedy ; and it 
is optional whether the defendant will 



qS 3 a Dnppa versus Mayo. 

DOPPA mid the plaintiff' perceiving that he had mistaken the last 
Mayo. namely,** the said 1110/., and the time when it became 

^ due, he having alleged it to be due for 37 years at Ladij- 
ilaij 1665, whereas it appears that from the feast of S/. ,/o/m 
the Baptist 1628, until the said Lady-dap 1665, there can 
[ 2 lS {■ J years, and three quarters of a year, and so he 

liad demanded 'll. 10s. more than he ought, he entered a 
release of the H. 10s. upon the record, and entered his judg* 
for the rcsidub. 

And afterwards the defendant brought a writ of error in 
llie Exchequer-chamber; and several exceptions were taken 
to the declaration by the counsel for the plaintiff in the writ 
of error; 1. That the action was brought against the defend¬ 
ant alone, whereas there were other lahids liable; for it ap¬ 
pears that the said testator Cmii^sby had devised the rent 
out of his lands in JL^omimter, as well as out of his lands 
wherfeof the defendant was pernor of lire proAts, and there¬ 
fore the defendant ought not to have been charged alone. (3) 
2. That the rent of SO/, was jointly devised to the said testa¬ 
trix Elizabeth anA Thomas BasJcet'vile, and therefore it sur¬ 
vived to the said Thomas, and the plaintiff had no cause 
of action: an<l altiiough the testator directed how it should 
be paid, namely, 20/.'to Thomas, and 30/. to the said J3//- 


insist upon the statute or waive it: if 
he intends to insist qnon the statute, he 
should plead it to prevent surprise ; and 
if he docs not, it should be presumed 
ljut he intends to waive it. And it is 
M^y usual in practice to plead to debt 
on simple contract, that the cause of 
action did not accrue within siji^ycars ; 
to which the plaintiff msfy of course 
reply, either that he was within any of 
the exceptions in the statute, or that he 
hail sued out a latifat within time, as is 
the common case in assumpsit. -But 
on the other side, the principal case is 
an authority,'to the contrary, viz. that 
there can be no such^pecial replication, 
for it is here held, that tlic plea must^^ 
conclude to the country, which deci¬ 
sion can only be founded upon the 


ground that the words hifra sex annos 
are surplusage; for if the plea of infra 
sex annos were good, the proper conclu¬ 
sion, it should seem, would be with a 
verification; and moreover it is added, 
that non assumpsit'’ is in the past tense, 
and relates to the time of making the 
promise, but “ nil debet" is in the pre¬ 
sent, and relates only to the time of 
bringing the action; and that this caise 
in Saunders Ki recognised b y|^h ief 
Baron Comyns in his Digest,l^Rder 
f2‘'W. 16). However, the modern 
practice is to plead the statute in one 
action as well as the other, and to con¬ 
clude with a verification. [</] 

(3) See statute 32 H. 8. c. 37. ^s. ]. 
Co. Litf. 162. b. 7 Rep. 39 b. Lillings- 
ton's case. 


[f/] Sec 2 Saund. 62 c. note (6). 
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zabethj yet it was objected, that the estate in the rent was 
joint, and such direction will not alter tlie esta^, but is only 
ail e(}uitable appointment, for which the party grieved may 
Imve a subpoena; but the estate continued joint, and in law all 
the arrears became due to the said Thomas Baskervtle by 
survivorship. 

But these two exceptions were over-ruled by the court. 

The first, because it does not appear that the testator had any 
otlier lease except that from the earl of Essex for although 
the testator mentions lands in Leominster, yet it does uo^ apr 
pear that he had any land there; but if the truth had been so, 
the defendant in the King’s Bench ought to have shewn it by 
his plea('l<)> but now it does not appear to the court that he 
had any otlier lands, .^nd as to the second exceptiop, the court 
declared that it was a several rent, and not o. joint rent, for the 
testator devised the vohole 50/. a year to the said Elizabeth nn- ^ 
til Thomas Baskervile, should attain Ins age of 13 yeaKs (his 
mother being alive,) and then he devised that the said Thomas 
should have 20/. a year of that rent of 501. Jbr his better main-- 
tenance. Now, if the testator had intended the rent to be 
joint, then the clause would be absurd.; for if the rent were 
joint, tlien Thomas would have had twcuty^ve pounds a year, 
being a moiety of the rent of 50/.; .but the testator, said, 
that Thomas should have 2Q/.ybr his better maintenance; but it 
would be for Ins 'worse maintenance if the rent should be 
construed to be joint: and therefore this exception was also 
over-ruled. 

Whereupon two other exceptions were taken to the declara¬ 
tion. 1. That the plaintiff by his declaration has demanded 
more rent and for a longer time than by his own shewing ap¬ 
pears to be due to him ; for he has domanCiGA. one thomand one [' 255 } 
hundred and ten pounds for 37 years ended it La^ihday 1G65, 
whereas it appears that there can be but one thmisand one 
hunted and two pouiyls ten shillings for 36 years and 3 quar- 
tersr^f a year ended at the same time ; ami then the remit¬ 
ting of the surplusage b^ the plaintiflj after the demurrer 
joined cannot aid him ; for by this means the defendant will 
be tricked without any default in him, because, at the, time 


Dupi‘a V. 
Mayo. 


(i) That is, he should have pleaded • son is, because such plea gives the plain- 
that matter in abatement ; for wherever 4iff a better writ, which is the true cri- 
any person, who ought to have been tcrion to distinguish a pica in abatement 
joined as a defendant, is omitted, it is from a pica in bar. 
pleadable in abatement only; the rea- 
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Dupi*a V. wJien he demurrcil, he had good cause of demurrer; and by 
Mayo. j,Js demurrer((5) and the joinder of the plaintiff the whole. 

declaration was then in the judgment of the court; and it 
was too late for the plauitiff to aid his declaration afterwards, 
and therefore the court of King’s Bench ought to have given 
judgment upon the declaration without any regard to the 
remitting of the overplus; and so the defendant cannot recover 
thereon, because he has demanded more than is due to him. 

2. It appea''sthat the plaintifl'has demanded, and hasjudg- 
meitt to recover 250/. of the rent of 50/. a year for five 
years ended at the feast of «S/. John the Baiitist 1628; and the 
plaintiff shews that the said Thomas Baskerviki afterwards, to 
wit, ott the 24fth day June in the year of our Lord 1628, be¬ 
came of tljc age of 13 yearsi, which w;as the same feast of 
St, John the Baptist upon which the plaintiff* supposes the 250/. 
^ to be due; then, if the said Thomas Baskervile was of the age 


(51 There seems to be an inaccuracy 
in this statement, though the cifcct of 
the argument upon the question will be 
perhaps much the same. It is to be ob* 
served, that the defendant did not dqmur 
to the declaration^ nor the plaintiff join 
in demurrer, as is above stated; but the 
plaintiff demurred to the pleat because 
it concluded with a verification instead 
of to the country, Which, before the 
stat. 4 Ann c. 16., was a defect in sub¬ 
stance, and bad upon a general demur- 
nr. 2 Saund. 190. Roberts v. Marriet. 
2 jVlod. 60- Snoxtt v. Wiseman, 

The argument, hewever, is founded 
upon this principle, that where t^ere is 
a demurrer, notwithstanding it is allow¬ 
ed, advantage may yet be taken of any 
substantial defect «jn the preceding 
pleadings of the party demurring; as 
in the principal case, though the plea 
was bad, still it was competent to the 
defendant to object to the declaration, {e) 
The argument therefore is, that as the 


record stood at the time of the demur¬ 
rer and joinder therein, there was a fatal 
defect in the declaration, which it was 
not in the plaintiff’s power to remedy 
by entering a remittit damna afterwards. 
If,‘ indeed, the defendant had demurred 
specially, to the declaration for this 
cause, that the plaintiff had demanded 
more than by his own shewing was duc> 
it should seem that the plaintiff could 
not remedy this defect by remitting the 
overplus afterwards; for it w'ould per¬ 
haps be analogous to those cases where 
counts arc improperly joined, or there 
is some informality in one of the counts, 
which defects may in general be cured 
by entering a noUe prosequi as to the 
improper or informal counts; but if 
there be a demurrer to the declarfiiion 
for this cause, the plaintiff will not be 
permitted to cure the defect by enter¬ 
ing a nolle prosequi, 1 II. Black. 108, 
Rose V. Bovil-er, 4 T. Rep. 360. Drum¬ 
mond V. Dorant, 


[r] But upon a demurrer to a pica to the declaration. 2 Lutw. 1592. Belar 
in aba^ment, no objection can be taken syse v. Hester, 

[./■] Sec ante, p. 207 b, note. 
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of 13 years upon the samefeast of St. John the Bap^st, tlie plain - 
tiif ought to have demanded only ^l. 10s. for the quarter endetl 
at tliat feast, for a quarter of the said 30/. and the said 27/o- 
mas Basketvile ought to have 51. for the rent of tlie 201. at tlic 
satne feast; and so the plaintiff has demanded and recovered 
51. more than by his own shewing was due to him. 

And afterwards in Hilary term, 22 & 23 of the king, it was 
argued for the plaintiff in the first action: and as^ to the first of 
the two last exceptions, it was argued that the plaintiff before 
judgment might well release the overplus (6): an^J if he liad 
not released it, yet the court ought to have given judgment for 
him for so much as is well demanded, and he shall be barred 
for the residue. And Go^’^’s»case, llReporl^ 45. b. was 
cited, that when a man brings an action for two tfiings, and 
it appears that he cannot have an action at all for one of them, 
tlien the whole writ shall not abate, btit4ie shall have judg¬ 
ment for that which the action is well brought for, and shall 
be barred for the rest: but if it appear that he may have an 
action in another form for the other thing, there the whole 
writ shall abatc(7):but in this case the plaintiff cannot have 


Dopi'A V. 
Mayo. 


Wlicrc a man 
sues for two 
tilings and it 
appears by his 
own slicwing, 
tliat he cannot 
liave an action 
on better writ 
for one of them, 
the writ shall 
not abate tor the 
whole, but sliall 
stand for tliat 
which is good, 
but it is other¬ 
wise if he have 


(6) So 1 Roll. Abr. 784. (R), 

pi. 2. 785. (S), pi. 1. ^yer, 369. b. 
pi. 56.—Sir T. Raym. 395. Cutforihay 
v. Taylor. 5 Mod. 213, 214, 215. 
Thuoaites v. Ashfieldy 1 Vent. 49 Anon. 
Carth. 437. Morris v. Colder, Com. 
Dig. Pleader, (C. 48). 1 Bac. Abr. 12. 
But where the sum demanded depends 
upon a deed or other instrument, and 
in nothing extrinsic, as in debt or cove¬ 
nant to pay 20/., there can be no fe- 
mittitur, for the variance, which is made, 
is incQpsistent with the,deed or other 
inst^ment upon which the duty de¬ 
manded depends: otherwise where, i]| 
may be more or less by matter extrin- 
sie; as in debt for rent. If more be de¬ 
manded than is due, it may be remitted; 
for the variance is not inconsistent loith 
the deed, and as the plaintiff is to recover 
on the trial what appears on evidence 
to be due, so in demurrer he is to have 
judgment for no more than he ought to 
recover, and may remit the rest. 2 Salk. 


659. Incledon v. Crips. S. C. 7 Mod. 87. 
2 Ld. Rayfti. 814. 

(7) Same diversity per Brian and 
Vavisor, 9 H. 7. 4. b. Com. Dig. 
Abatement, ^ (M. N.). Gilb. H. C. P. 
S edit. 259,260. Doc. Plac. 4. And as 
to the latter part of the above rule, see 
11 Report, ^ a. 4 Leon. 39. Scot^$; 
case, Hob. 88. Herrenden v. Palmer. 
Carth. 235. Roge-t^ v. Cook. S. C. 

1 Salk.lO. l^how, 366.2Strange, 1271. 
Hookin V. Quilter. S. C. 1 Wilson, 171. 

2 Lev. 110. Curtis v. Davis. 10 Mod. 
316. Betts V. Michell. 11 Mod. 196. 
Tate V. Whiting. 3 Term Rep. 659. 
Pettrie v. Hannay. 4 Term Rep. 347. 
Jennings v. Netoman. But where it ap¬ 
pears by the confession or shewing of the 
plaintiff* himself, that he has no cause of 
action as to part, the whole writ shall 
dbpte. Doct. Pla. 4. Cro. Jac. 104. 
Wood's case. Hob. 279. Earl of Clan- 
rickard's case. Ibid. 164. Colt Bishop 
of hitchfield. 2 Lev. 197. Barker v. 
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writ sliall iibatc. 
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If in avowry for 
rent it appears 
by the defend¬ 
ant’s own shew¬ 
ing that part is 
not yet due, yet 
the avowry is 
good for the rest, 
but if it appear 
the avowant has 
title only to two 
parts of the rent, 
the wliole shall 
abate. ‘ 


any action v^hatever for the 7/. 10s. which was the over¬ 
plus, for it was not yet due, and therefore is within the first 
part of the rule of Godfrey'^ case; and it is there said that if 
an avowry be made for rent, and it appears by the shewing of 
the party himself that part of it is not yet due, yet the avowry 
is good for the rest, and shall not abate in the whole. (8) 
Thas'in Cro. James, 104. Woodj/s case, debt for 40/. upon the 
statute of usury, and declares that the defendant had corruptly 
lent 20/. and that against the form <f the statute he had lent 20/. 
more, after .verdict for the plaintifij he had judgment for the 
first 20/.,„lind a nil capiat was awarded for the last 20/. for 
wliich the plaintiff declared insufficiently : and it is tliere held, 
that if the defendant had demurred to the declaration, the 
plaintiff swuld have recovered the first 20/. for what he had 
properly declared, and should be barred tor the rest. So if debt 
be brought against dxdcutors upon an obligation and a simple 
contract together, and the defendant demur to the whole de¬ 
claration, the plaintiff shall recover his debt upon the obliga¬ 
tion, and shall be barred for the debt upon simple contract. (9) 


Moreland. For whatever proves the rent, it is error. 2 Salk. 580. Richards 
writ false in a niateijal point, at the tim? vj Con forth. S. C..Coni. Rpp. 42. 1 Ld. 
of suing it out shall abate the writ cn- Raym. 255. 5 Term Rep. 218. //nr- 
tirely. Hob. 217. Croolthay v. Wood- rison v. Darnby. [g] 
toard. Ibid.279. Gilb. H.C.P. 3 edit. (9) S. P. 2 Saunders, 379. Pinkney 
247,248. Coin.'Digir Abatement (M). v. Inhabitants <f East Hundred. So in 
See 2Saund. 210. FoxtuistV. Tremaine^ covenant if some breaches be well as- 
note. signed and some not, and there lie a 

(8) S. P. per Brian and Vavisor, demurrer to the whole declaration^ the 
O H. 7* 4, b. Contra. Hob. 164.; but plaintiff shall have judgment for those 
this seems founded,only upon the opi- breaches which are well assigned. Ibid, 
nion of Fineux, which is exprebjly de- 380. Cro. Jac. 557. Bressy v. Hum- 
nied by Brian and Vavisor, in the year phreys- So if there are several counts 
book abovementioned, and is contrary in the same dc^aration, some good and 
to ;(ill the later aq|horities. The de- some bad; and the defendant demurs 
fendant may therefore abate his avowry generally to the whole declaration, the 
ns to so much of the .rent as is not yet plaintiff shall have judgment for so 
due, and teke judgment for the rest, much as is good.. Com. Dig. Pleatjcr, 
But if 4c takes judgment for the whole (Q. 3) [A] 

I 

fg"] Since the stat. 11 Goo.2. c. 19. to his having avowed for more. 6 East, 
s. 2*2. which gives the general form .of 434. Forty v. Imber. See 2 Saund. 
avowry, it is the constant practice that 319. note. 

the avowant recovers for so much rent [A] Ante, p. 207 b. note; and see 

as lie proves to be due without regard I N. R, 48. Judin v. Sanwrf. 6 East, 
16 
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So Moor’s Rep. 281., Battey v. TreviUion, if an avowry be for Duppa v. 
an entire rent, and it appears that the avowant h.is title only to Mayo. ^ 
two parts of it, tlie whole avowry shall abate; but if it appear 
that part of the rent for which the avowry is made is not in 
arrear, the avowry shall not abate, but shall stand for that rent 
which appears to be in arrear. And in Hobart’s Reports, An- 
dreftas v. Delahay, bill of debt against an attorney upon three 
obligations, and it appears by tlie condition, that one of the 
obligations is not yet forfeited ; the plaintiff sh^ll have judg¬ 
ment upon the other two obligations,’ because, as it is there 
said, they are as several demands (lO); and so Hob. Rep. 138. 

Howell v. Samhacksy avowrjr for rent and a nomine ‘pceme 
together, without alleging any demand; yet upon demurrer 
it was adjudged thaf the avowry was good tq|^ithe rent, 
although it was bad for the nomine pcencCy and the avowant 
had judgment upon his avowry for thw rent. And the case 
of Barhet' and Pomroyy Style’s Reports, f75. was also cited. 

But Hale Chief baron said, that there was no judgment 
given, (ir) 


(10) The difference seems to be this, 
where the duty to be recovered is cef- 
tain and entire upon the face of the 
contract, or specialty, a demaijc?of more 
than is due is bad, and cannot be aided 
by the entry of a remittitur ; but where 
the duty is composed of several parcels, 
a demand of more than is duo may be 


333. S. C. and 5 B. & A. 652. Orton v. 
Butler, See also 11 East, 565. JPoto- 
dick V. Lyon, in which case the plaintiff 
declared in scirefacias upon a judgment 
in K. B. with a prout pate^ per recordum, 
and also on an affirmance of that judg¬ 
ment in error in the exchequer cham¬ 
ber without a prout patet, &c.; to this 
the defendant demurred,* but the court 
held the demurrer too large, as the 
plaintiff’s demand was divisible; and 
judgment was given for the plaintiff. 

So in an action against the sheriff fora 
false return of nuUa bona to Vi ft. fa. 
against the goods of A. & B. an aver¬ 
ment that there were "oods of A. & B. 

O “ 

in the ccninty was held to be supported 


aided by a remittitur of the overplus, 
for the plaintiff must recover according 
to the proof, and not to the demand. 
Cro. Jac. 499. Pemberton v. Shelton. 
2 Ld. Ray. 815. Inp^cdew Cripps. 
7 Mod. 88. S. C. ra * 

(11) This is a mistake: in the case of 
Grips V. Ingledew, 7 Mod. 87. the roll 


by evidence that there were goods of A., 
for the averment is divisible. 4 M. & S. 
349. jines y. Clayton. 

So if part of a breach of covenant 
be good it is no cause of demurrer that 
special damage is laid, which is not 
recoverable. 5 B. & A. 712. Amory v. 
Brodrick. 1 Dow. & Ryl. 361. S. C. 
3 T. R. 374. Dmffkldv. Scott. 

[*] Therefore in covenant for seven 
quarters rent, a plea pleaded to the 
Whole breach, showing a surrender be¬ 
fore the last four of the seven became 
due, is bad: for the breach is not entire, 
and the plaintiff may recover for so much 
as he proves. 5 Taunt. 27. Barnard v. 
Duthy. 
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Though rent 
must be de¬ 
manded or 
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And as to the second exception, it was argued that the 
pos/M might* well stand with the preceding matter; for the 
natural day consists of 24 hours, and begins at midnight and 
ends the next midnight, Co. Litt 135.a.: but. the time of 
payment of rent is at the time of sun-^set, and it' shall be 
demanded, and a tender thereof afterwards comes too late; 
so tlie rent in question might become due at ^un-set, and 
Thomas BaskertHle might atlfirwards, and befmre midnight, 
become*^f the age of 13 years. And it was further argued, 
that if the scilicet were repugnant to thn pos^a itwas void^ 
Hob. 272. * ; and then the want of a day is only matter of 
form, of which no advantage can be taken by the defendant 
unless he had demurred specjally.(12) . ' 

And in^al and mixt actions the tiriie is never- inserted, as 
appears in 20 Ass. 16. Bro. tit. Pleading, 62.; and here it is 
averred precisely that<the said 250/. were due at the said feast 
of St. John the Baftist 1628, and afterwards the said Thomas 
attained the age of 13 years, and that all the rest of the rent 
w'as dne aflei' the said Thomas had attained his age of 13 
years: therefore it is precisely averred, and plainly appears, 
that the rent was due in the same manner as the declaration 

i 

supposes; and then it is not material upon what day precisely 
the said Thomas attained the age of 13 years, especially when 
the other, party has not demurred'and shewn it for cause: and 
* Cro. James, 96. f and 429. ^ were cited, where it appears 
tliat fvscilicet shall be void, because it is repugnant to thepos^m, 
and so no "day is alleged, and yet good; for the poslea of 
itself is sufficient, although no day is precisely alleged (15), anti 
the scilicet is void as here; wherefore it was prayedJ;t>affirm 
the judgment. But iiotwithstanding this, the court, and espe¬ 
cially Hale chie^ baron, strongly inclined to reverse the judg- 


in Barber v. Pomroy, was brought into 
court, by which i^ppeared that judg¬ 
ment was entere^or the plaintiff. The 
entry of the judgment is Hil. 24 Car. 1. 
Roll. 951. See also 2 Ld. Raym. 816. 
5 Mod. 215. 

(12) .See ante, p. 118. Cuikr 
Southern^ 169. Skinner v. Andrews, and' 
the authorities there cited. 1 Ld. Raym. 
367. Choky. Harris. 

, .(13) This case was disapproved of by 
Ch. .T. 1 Sid.8; Goodgaine 


V. Wak^ld, bi^t is recognised in Buller’s 
Nisi Prius, 106. and seems now to be 
considered as good law. 

(14) So 1 Blaqk* Rep. ”494, 495. 
Bishop of Lincoln v. Wolferstan. 

(15) See 1 Strange, 233. Hayman v. 
Rogers. Cro. Jac. 135. Osbourn v. Rider, 
Ibid. 1^. Brigate v. Short. Ibid. 602. 
Rutter V. Mills. 2 Bulstr. 29. Mirrill 
V. Smith ; and sec also the stat. 16 & 
17 Car. 2. c. 8. 
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TTient for tliis CKceptton; and Hale said, that although the time 
of sun-set was the time appointed By the law to demand rent, 
.to take advantage of a condition of re-entry, and t^ lendtr it 
to save a %tfdture, yet the rent is not due until midnight; for 
if a man seisea in fee makes tt lease lor years, rendaciftg rent at 
the feast of St. John the Baptist, upofi condition of re-entry for 
non-payment, now the lessor, if he will take advantage of the 
condition, tniist demand it at s§n-set(16); yet if he di^s "after, 
sun-set, and be^re midnight, his//«V(l7) shall lij^vc this r^t, 
and not his exkcutors, which proves that the rent; is not due 
until the last minute 5f the natural day. And as to ^he other 
rcasoh, *he said, that,although the word postca is ^uflicienf^in 
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tendered bijoie 
sun-sfi to lake 
advantage of, or 
savcafoifeitiire, 
yet it is net tivi’ 
until iiiidt iglit. 
and tlicrefoic if 
lessor dies after 
sun-set and be¬ 
fore midnight, 
tjjc rciit shall 
go to tlie heir 
and not'to tlie 
cicculor. 


(16)'Whetje’there is*a condition of on the 30th,'ifr otherferf day. Co.Litt. 
re-entry reserved for non-payment of 202. a., and Hargrave's note (3). 
rent, scleral things are required by the Blow. 172. b. 173. a. Grao^r. 

common law tq, be previously done by lO^tl^p. 129 a. Cluna case. Plow, 
the reyersioner, ,to entitle him to re- 70. a. b. Kidwellt/ v. Brand. Cro. 
enter. 1. There must be a demand of Eliz.4‘8. Croppy. Hatnbled0lt. 4 Leon, 
the rent. Bro. Deraaunde, 19. [y] 2. The 180. Wood and Chiver*s case. 1 Leon, 
demand m’ust be of the precise rent 112. Smith and Bustard*^ case. 2 Lutw. 
due; for if he demands a penny more 1139.^ Kirhp v. Green. 4. It must be 
or less, it will be ill. 1 Leon. 305. made a convenient fime hefote sunset, 
htan and Windsor^% case. S. C. Cro. Aid. 5. It must be made upon Me 
Eliz. 209. 8. It must be meidiekprecisely land, and at the most notorious place of 
upon the day when the rent is due hnd it. Therefore if there be aj/uielling-' 
payable by, the lease to save the for- house upon the land, tfic demand must 
feiture. As where the proviso is “ that be at the front or fore door; though ip 
“ if the rent shall be behind and unpaid is not necessary to enter the house not* 
by the space of 30 or any other num- withstanding the door be open. But ii 
** her of days,* after the days of pay- tliq tenant meet the lessor either on or 
gnent, it shall be lawful for the lessor off" the land at any lime of the last day 
tb re-enter a demand must he made of payiiSent,^ and tender the rent, it is 

[j] Where a demand^is necessary, it'‘ AuVe, it was held, that in pleading a tender 
maybemadebyanagenthavin^sufficient of rent on the land^it must he shown 
authority, which authority he ionotbountl that the tenant was on the land time 
to show unless requiredto do so. 7 East, enough before sunset to'h.ive counted 
.S63. Roey. Davis. In 1 Brod. & Bing. 187.’ t he money. Wherever therefore a de- 
Hoe V. Smith, Wood B. argues that the inand or u tender is not made pcrslon • 
stat. 4 Geo. 2. c. 28. has made it com- ally, the person making it must be on 
pulsory on the landlord to proceed Ihe land time enough before sunset to 
under it, and that he cannot proceed as count the money, and must remain till 
at common law by demand, &c where- the sun lias set. J^ee Aleyii,252. Ja- 
ever that statute applies. hyan y. Retvmston. 

[I] In 4 Taunt. 5 jJ. Jmklcfy.Pten- 
, Vox.. I, 
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Duppa V. many cases, where the party alleges it in point of fact only, yet 
Mayo. j^g,.g jt ^iras insufficient, because the plaintiff had mistaken the 
law ; for it is not said that, after the said feast of St. John the 
Baptist, Thomas attained his age of 13 years; jb^.it is said 


sufficient to save a forfeiture, fur the law 
Jeans against forfeitures. Co.Litt.*201.b. 
202. a. 7. Rep. 28* Maund'% case, 
riow, 70. a. b. Kidwelly v. Brand. Cro. 
Eliz. 73. Scot v. Sfiot. 4 Leon. 180. 
IVoodj^nd Oliver s cs&e. 7 Term Rop. 
il7. Boev. Wandlass. 6. Unless a place 
is appointed where the rent is payable, 
in which case the demand must be made 
at such place. Co. Litt. 202. a. 7. A 
demand pf^le rent must be made in 
fact, and 1 b averred in pleading,, al- 
tliough there should be no person on jthe 
land ready to pay it. Plow. 70. a. b. 
Kidwelly v. Brand. 1 Roll. Abr. 458. 
8. If, after these requisites have been 
performe^y the reversioner the tenant 
neglects or refuses to pay the rent, then 
the reversioner is entitled to re-enter. 
However it is to be observed that no 
actual entry is necessary to be made by 
him into ^he land, but it is suificient to 
bring an ejectment cniy; though it was 
held otherwise until Lord Hale’s time, 
when it was decided that the entry 
confessed by the defendant in the eject¬ 
ment was sufficient without any actual 
entry; which decis'on has been adhered 
to ever since. 1 Vent.248.\ *AnoH. 


2 Ld. Raym. 750. Little v. Heaton. 
S.C. 1 Salk. 259. Post. 319. Clarice v. 
Pywfdl. 3 Burr. 1896, 1897. Oates 
V. Brydon. [/] It follows as a necessary 
inference from what has.beeri premised 
that a denand made after or before the 
the last day which the lessee has to pay 
the rent in order to prevent a forfeiture, 
or off the land, will not be sufficient to 
defeat the estate. 7 Terra Rep. 117. 
Boe V. Wandlass. But now to obviate 
these niceties in some cases, it is enact¬ 
ed by statute 4 Qeo. 2. c. 28. s. 2. 

That in all cases between landlord. 
** and tenant, as often as it shall happen 
“ that one half year’s rent shall be in 
“ arrear. and the landlord or lessor, to 
** whom the same is due, hath right by 
“ law to re-enter for the nonpayment 
“ thereof, such landlord or lessor shall 
and may, without any formal demand 
“ or re-entry [»i], serve a declaration 
“ in ejectment for the recovery of the 
** demised premises; or in case the 
“ same cannot be legally served, or no 
“ tenant be in actual possession of the 
premises, then to affix the same upon 
“ the door of any demised messuage, 
“ or in case such ejectment shall not be 


[/] 2Dougl.477. Goodrightv. Cator. 
[wi] In 2 M. SaS. 523. Boe v. Alex^ 
ander, a questi*arose, whether the 
statute removes the necessity of a de¬ 
mand, when there is a proviso of re¬ 
entry in case the rent be in arrear a 
certain time, being lawfidly demanded. 
Lord- EUenborough C. J. thought thoCt 
where parties by their stipulation intro¬ 
duce the necessity^ of a demand, that 
. stipulation is not made null by the sta¬ 
tute, but a demand must still b6 made, 


though not a demand according to the 
niceties of the common law. However 
the otherj'udgcs of the court of K. B. 
^thought that before the statute the words 
“ lawfully demanded’’ were in substance 
contained in the common law proviso, and 
that consequently their being expressly 
stated since the statute cannot vary the 
^legal effect of the proviso: and they 
therefore hold that a demand was un¬ 
necessary. 
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that ftfter the 250/. rent was due^ to wit, upon the same feast, Duppa •. 
he attained that age, and so he has mistaken th^law: for the Mayo. 
plaintiif supposes that the rent of 250/. was due upon that 



“ for the recovery of any messuage, 
“ then upon some notorious place of 
** the lands, tenements, or heredlta- 
** ments, comprised in such declaration 
“ in ejectment, and such affixing shall 
** be deemed legal service thereof, 
** which service or affixing such declar- 
** ation in ejectment shall stdhd in the 
place and stead of a 4emand and*re- 
** entry; and in case of judgment 
against the casual ejector, or nonsuit 
“ for not confessing^ease, entry, and 
** ouster, it shall R made appear to 
the court where the said suit is de- 
“ pending by affidavit, or be proved 
upon the trial, in case the defendant 
“ appears, that half a year's rent teas due 
“ before the said declaration teas served^ 
“ and that no sufficient distress teas to be 
“ found on the demised premises ^counter- 
** vailing the arrears then [n],^and 
“ that the lessor or lessors in ejectment 
had jjotoer to re-enter; then and in 
every such case the lessor or lessors 
** in ejectment shall recover judgment 
** and execution, in the same manner as 
if the rent had been legally demanded, 
** and a re-entry made; and in case the 


[n] Proof that no sufficient distress 
was found on the premises on some one 
day, after the day on which jjie rent is 
payable to save the forfeiture, is pnmtl 
facie evidence, and sufikient to bring 
the case within the statute, unless the 
defendant show that there was a suf¬ 
ficient distress. 15 East, 286. Doe v. 
Fuchau. Where the lease contains a 
clause of re-entry for non-payment of 
rent, in case wo sufficient distress be 
found upon the premises, the landlord is 


“ lessee, his assignee, or other person 
** cloimin'g or deriving under the said 
“ lease, shall sufFer judgment to be re- 
“ covered on such ejectment, and cxe- 
“ cution to be execAted thereon with- 
“ out paying the rent and arrears, to-- 
“ gether with* full costs, and without- 
“ filing any bill for relief in equity,, 
“ within sm calendar months after such,. 
“ execution ^ecuted; then and in such 
** case, the said lessee, assMBee, and all 
*• other persons clqjming wRd deriving 
“ under the said lease, shall be barred 
“ and foreclosed from all relief or re- 
“ medy in law or equity, other than 
** by writ of error, for revcirt|[il of such 
“ judgment, in case the same shall be 

erQmcous, and the said landlord or 
V lessor shall from tlienccforth hold the 
“ said demised premises discharged 
<* from such lease.’’ [o] The intention 
of this act was to tqke ofF-from the 
landlord the inconvenience of his con¬ 
tinuing always liable to an uncertainty 
of possession, from its remaining in the 
power of the tenant to offer him a com¬ 
pensation at a7iy time in order to found 
an application for relief in equity [/>] ; 

aas-«!-—-s—a* 

bound to search every part of tlie pro¬ 
mises. Forest. l9»jMees v. King. . 

[o] By tjic 4th siw of the same sta¬ 
tute the lessee or his assignee is entitled 
to stay the proceedings on payment of 
the arrears of rent and costs, which 
clause extends to the mortgagee of the 
Verm. 3 Taunt. 402. Doe d. Whitfield 
w Roe. 

tp] Courts of et^uity always relieved 
against forfeitures for non-payment of 
rent. Seethe cases collected inComyn’s 
LI 2 
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the same day, which is not so; and then his aliegin^r. 
it by a posteL, where it appears judicially tliat it was not 
aflet'wardsy but that Thomas attained the said age h^ore, that 


and to limit and conjinc the tenant to six 
calendar months, after execution exe¬ 
cuted, for his doing this; or else that the 
landlord should from thenceforth hold 
the demised premised discharged from 
the lease. l£urr.619. Doe v. Lewis, 
The act prescribes a method of pro- 
ccedi% in the ejectment in two cases, 
viz. one in case of judgment against the 
Cftsual ejector; the other in case of its 
;cbming t#% trial. In thatfbrmcr case, 
an aj^a<oit must be made in the court 
where the J|||t is depending, that half a 
year’s rentWas due, before the declara¬ 
tion was served, and that no sufficient 
distress was to be found upon the ])rc- 
mises, countervailing the arrears then 
due, and ||^t the lessor had power to 
re<<enter: in the latter case, the same 
thing must he pro’oed upon the ^Tial. 
1’ Burr. 620. Therefore it is held that 
this statute does not extend to cases 
where there is sufficient distress upon 
the premises, and consequently in such 
cases the lessor muk still proceed at 
common law as before the statute. 
7 Term Rep. 117* Doe v. Wandlass. 
So much with respect to a power of re¬ 
entry. The same requisites, which have 
been above mentioned as neccfsqry to 
entitle the lessor to re-enter, are^neces- 
sary to entitle him to recover a nomine 
poenee, as itns called, which is not con¬ 
sidered so much Mumedy for the re¬ 
covery of- the ran, as a penalty to 
oblige the tenant to a punctual payment 
ofj;|t. Therefore where the proviso is 


that, if the rent be in mm for the 
space of so days next after the days of 
payment, the lessee shall forfeit 10 shil * 
lings a day by way of penalty; in that 
case, in order to entitle the lessor to 
recover the penalty, there must be a 
demand of the rent in like manner in 
every respect, as we have above seen, 
is required in cases of re-enlry for non¬ 
payment ' of rent. Co. Litt. 202. a. 

1 R511. Abr. ^58 (Z). pi. 3. Hob. 82. 
Grobham v. Thornborough, 133. Howell 
V. Samback. 7 Tcan Rep. 117. A dis¬ 
tinction is takennaetween a power to 
re-enter, or a 7iomim pcenee, and a power 
to distrain; as where a rent is granted 
payable, &c. and in default of payment, 
if it be demanded, tlie grantee may 
distrain ; in this case it is held not to 
be necessary to make a demand on the 
day, as in the case of a re-entry, or a 
nomine pcen^, but he may demand the 
rent, at any time after. 7 Rep. 28 b. 
Mound's case. Co. Litt. 202. a. 7 Term 
Rep. 117. 

In cases of conditions of re-entry there 
is a difference between leasesfor//m and 
leases for years ; and with respect to the 
latter, there is also a difference between 
them, which arises entirely from the man¬ 
ner in which the condition of re-entry 
is expressed in the lease. As to leases 
for lives, it is ^held that, if the tenant 
neglect or refuse to pay his rent after a 
Jl^egular demand, or is guilty of any 
other breach of the condition of re-en¬ 
try, the lease is'only voidable, and thcre- 


Landlord & Tenant, p. 493. But it» where the parties cannot be put in statu 
seems now to be settled that they wift quo. Ibid, and 2 Price. 200. Brace- 
not Relieve in any case where the fc»r- bridge v. Buckley, where all the cases 
,feiture is incurred by a breach of co- arc considered. 

'^nant sounding whol^' in damages 
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is to say, before the rent was due, signifies nulling, but is a 
bad conclusion by the plaintiff against law. 

But it was moved by the court, that Jones of counsel for the 
plaintifi^ Ijljl^^aldwin serjeant for the defendant, should com* 


Duppa V. 
Mato. 


fore not determined until the lessor re¬ 
enters, that is, brings an ejectment for 
the forfeiture; though the clause of the 
condition should be, that for the non¬ 
payment of the rent, or the like, the 
lease shall cease and be void. For it is 
a rule that where an estate commences 
bj/ livery, it cannot be determined before 
entry. Plow. 135, 136. Browning \. 
Best on. Therefore, if the lessor after 
notice of the forfeiture, which is a ma¬ 
terial and issuable <hct, (3 llcp. Gtb. 
Pennant's case, 2 Term llcp. 430, 431. 
floe V. Harrison,) accepts rent which 
accrued due alter, or docs any other 
act wliich amounts to a dispensation of 
the forfeiture, the lease, which was be¬ 
fore voidable, is thereby affirmed. But 
il there be a leasc /br years, with a con¬ 
dition that, for non-payment of the rent, 
or the like, the lease sIiaM be nidi and 
void, if the lessor makes a legal demand 


of the rent, and the lessee neglects or 
refuses to pay, or if the lessee is guilty 
of any other breach of the condition of 
re-entry the lease is aijsolutcly deter¬ 
mined, and cannot (be set up again by 
acccptanco*of rent due after thedSreach 
of the condiison, or by any other act. 
Goodrigkt v. Davids, Cowp. 804. [o3 
But if in su^h a lease the clojlae be, 
fur non-payment of tlic rent, it should be 
lavjtdforthe lessor to re-eai^ the lease is 
•only voidable, and may bevRrmed by ac¬ 
ceptance of rent accrued due alter, or 
other act, if the lessor had notioe of^lic 
breach of the condition at the time. 
Plow. 133. Browning and Bj^on's case. 
Co. Litt. 215. a. 3 Rep. 6^. b. 65^. b. 
Pennant's case. Cowp. 804. Goodrightv. 
foavids. It is necessary, therefore, to in¬ 
quire what other acts besides those 
above-mentioned do amount to a waiver 
or dispensation of the forfeiture, [rj 


[y] Where the words of the proviso 
were, *‘that the lease shall be deemed 
“ null and void to all intents and pur- 
“ poses” on a certain default of the 
lessee, it was held that the true con¬ 
struction of this proviso is, that it ^jiall 
be voidable only at the option of the 
lessor; for the court wijl not permit the 
lessee to take advantage of his own 
wrong. 4 B. & A. 401. Dosiv. Banck^. 
The same point had been previously de¬ 
termined in Read v. Farr, H. 57 (Jeo. 3. 
K. B. That was an action against the 
surety on a bond conditioned for the 
performance of the covenants in a lease, 
in which lease was a proviso, that if tli^ 
rent should be in arrear a certain time, 
whether demanded or not, the lease 
should be null and void: the lessee pur- 


poscly suffered the rent to be in arrear 
beyond the time, and then paid it, 
and afterwards finding tliat his^ lease 
was a disadvantageous one gave a re¬ 
gular potice to qflit, contending that 
his le.{sc had become void, and that he 
was tenant from year to'year only; but 
the court held that the lease was voida¬ 
ble only, and had M^a set up agaih by 
the subsec}uent piPnent of rent; and 
therefore that the defendant, although 
merely a surety, was liable for breaches 
of covenant committed by the lessee 
subsequent to the expiration of the no¬ 
tice to quit. 

*, [r] Some positive act of waiver is 
necessai^merely lying by and wit¬ 
nessing a forfeiture by the exercise of 
a prohibited trade is not suHicient, where 
LI 3 
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DjuppA < 0 . promise the imtter; to which the parties assented; and so the 
^ Mayo. ^ matter was determined without any judgment; but Duppa 
' had only 300/. for all the rent, as I afterwards heard. 


Where the condition of re-entry is, ** in 
** case the lessee or his assigns shall 
« assign the premises without licence,” 
if the lessor licenses the lessee to assign 
any part, it is a dispensation of the 
fvhole condition, and the lessee, or his 
assignee, may assign all the residue vsith- 
ou# licence. 4 Rep. 119, ^20. Dumpor's 
case. S.C.Cro. Eliz. 815, 816. 1 Roll. 
Abr. 471*. (G), pi. 1, 2. where 

the condition of re-entry is Jbr non-pay- 


- iih' y— 

ment of rent, and the iKee does not 

pay it upon demand, yet if the lessor 

afterwards distrains, thoughfor the same 

rent for which the demand was made, 

he has affirmed the lease, for he thereby 

admits the continuance of it; because 

at common law no distress can be made 

after the lease is determined. 3 Rep. 

64 b. Pennant's case, [t] Now indeed, 

by statute 8 Ann. c. 14. s. 6,7., a lessor 

may distrain ih six calendar months 


there has been any acceptance of 
rent. 3 Taunt. 78. Doe v. Allen. 

[s] So where the lessor has once as¬ 
sented to an assignment of the whole 
lease thq|g|ovenant is gone. See the 
cases po^ notes [a] & [x]. See also 
5 Taunt. 249. Lloyd v. Crispe. Wjicrc 
it was laid down by Sir James Mans- 
field C. J. that a landlord by accepting 
rent of the assignee, although he had 
never assented to the assignment in 
writing according t6 the terms of the 
proviso, had waived the covenant, and 
that the assignee might assign to ano¬ 
ther without licence. But the landlord 
by waiving his right of re-entry by ac¬ 
ceptance of rent from his lessee after 
one underletting, does not ^osc hCs right 
tore-enter on a subsequent underletting. 
4 Taunt. 735. Doe v. Bliss. And quasrc, 
whether if he huAby writing licenced 
an underlease of Vm whole premises for 
a portion of the term, the lessee could 
have underlet for the residue of the 
term without further licence ? It sliould 
seem not; for though in Dumjjor^a case 
a licence to assign part was held to ope-' 
rate as a licence to assign all, on the 
ground that a condition is entire and 
cannot be apportioned, oqd th'crcfore a 
licence to underlet part would operate 
17 


as a licence to dhderlet a//; yet a li¬ 
cence to underlet the whole for a por¬ 
tion of the term is no apportionment of 
the condition, but rather a suspension 
of it, against which no rule of law seems 
to militate, inasmuch as the entirety of 
the condition is preserved; and on the 
pteservation of the entirety of the con¬ 
dition the distinction noticed in the sub¬ 
sequent part of the learned serjeant's 
note turns, viz. that an assignee of part 
of the reversion in the whole premises 
may take advantage of a condition, but 
an assignee of the whole reversion in 
part of the premises cannot. 

[^] Where a lease contained a clause 
of re-entry in case tlie rent should be 
in arrear twenty-one days, and there 
should be no sufficient distress. Lord 
lillenborough held that the landlord 
haying distrained within the twenty one 
days, but continued in possession after, 
(iid not waive his right of re-entry. 
1 Stark. 411. Doc v. t/oAn^on. Where 
the lease contained a general covenant 
to repair, and also a covenant to repair 
upon three montlis notice, Lord Eden- 
^orough C. J. held that the landlord by 
giving notice had not waived his right 
of re-entry fur tlie breach of the general 
covenant. 2 Camp. 520. JXoe v. Paine. 
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after the determination of a lease for notice is sufficient fo waive the forfeiture, 
life, years, or at will, if the lessor’s title 2 Term diep. 425, 430. Roe v. Har- 
or interest, and the possession of the man. Where the condition of re-entry 
tenant from whom such rent became is, ** that if the lessee shall assign,/rans- 
due, be %(^^nuing. See 1 H. Bl. 5. “^r, or set overt or otherwise do and 
Beavun v. Delahay, [v] Where the “ pxd awiy the indenture of demise, or 
condition of re-entry is, " if the lessee “ the premises tliereby demised, or any 
“ shall under-let, assign, or transfer “ part thereof, &c.” an under-lease has 
“the premises, or any part thereof, been heldnot to be a breach of the con- 
** without the consent of the lessor in dition. ^ Wils. 234. Crusoe v. Bugby. 
** writing under his hand and seal,’’ ac- But where the condition is, ** that if the 
ccptance by the lesssor ofrent due after ** lessee shall set, let, or assign mer the 
a breach of the condition, with notice of “ said demised premises, or any part 
it, is held to be a waiver of the forfeit- “ thereof, &e.” an under-lease is cono 
ure. Cowp. 803. Goodnight v. Dhvids. sidcred to |^e within the terms of the 
But in such case there can be no express proviso. 2 Term Ucp. 425. Roe v. Ilar- 
licence given by the lessor to under-let, rison. See Bean, lessec^^' Earl Slan- 
&c. by writing under his hand and *hi9pcv. Skeggs, 2^Terin TOp. 138. and 

seal ; a parol licence will not do; though Fox. v.. Swann, Sty. 482, 483. [«] 
acceptance of subseqiient rent witlL 
* - - - - ■ - 

[v] In which case it was held, that pos- See also 6 T.R. 684. DoniefH^^ Bedford- 
session by the tenant of the barns on a Neither is an assignment by the sheriff 
farm for the purpose of housing his under a fi.fa. 8 T. R. .58. Hoc v. Car¬ 
away-going crop under a custom, wa*s a • ter, unless the lessee by his own volun- 
continuance of the tenan^ as to those tary act procures or occasions the lease 
barns; and that the landford inight to be taken in execution ; 8 T. R. 300. 
therefore distrain for rent after six /Joe v. Carter ; or tlje lease? is made to 
months from the time of the tenant’s depend on the ai!tual occupancy of the 
ipiitting the rest of the premise:^, the premises by the lessee. 2 East, 481. 
case not being within the stat. of 8 Ann. Doe v. Hawke. 8 East, 185. Doe v. 

[u] So where the tenant holding un- Clarke, Where the proviso contains 
dcr a similar condition entered into Oh exception of assignments by will, the 
partnership with A. and agreed that he cxepu{ors or legatee cannot therefore^ 
should have the use of a back rootn.and assigd without licence; but where they 
other parts of the premises exclusively, had done so, and the lessor had ac- 
and of the rest jointly^with the tenant, cepted rent of their assignee, the cove- 
the lease was held to be forfeited, nant was held to b^vaived, and that tlie 
1 M. & S. 297. Roe v. Sales. • ^ assignee might a^^n without licence. 

An assignment by operation of law, 5 Taunt. 249. Lloyd v. Crispe. In the 
as by the bankruptcy of the lessee, is no same case it was held that the vendor 
forfeiture; 2 Eq. Cas. Abr. 100. Go- of a term is bound to procure the lessor’s 
ringv. Warner. 2 Atk. 219. Philpot v. licence to the assignment and not the 
Hoare. Ambl. 480. S. C. 3 M. & S.* vendee. Under a covenant not to carry 
353. Doe v. Bevan ; unless it be ex- ‘qp or suffer to be carried on any trade or 
pressly covenanted that the lease shall business an assigpment to a schoolmas- 
be forfeited by the bankruptcy of the ler was held to be a forfeiture. 1M.&8. 
lessee. 2 T. K. 133. Roe v. Galliers, 95. Doe v. Keding. 

LI 4 



288 6 


Duppii versus Mayo. 


At the common Jaw an assignee or 
grantee of a reversion could hot enter 
for a condition broken; for, to prevent 
all maintenance, the common law did not 
allow an assignment of a title of entry 
or re-entry. Co. Litt. 214. But if the 
estate ceased by breach of the condition 
without entry, as where in a l^ase for 
years the lease is to be void by breach 
of the condition, the assignee of the re¬ 
version might take'advantage of it at 
thecoramonlaw. Co.Litt. 2l4.b.2l5.a. 

1 Roll. Abr. 473. 3 Rej5. 65 a. Pen¬ 

nant’s case. But where a lease/or life 
was with such a condition, qr a lease for 
years, with a condition that if such a 
thing be dona^/te lessor shall re-entery 
the grantee ot the reversion could not 
enter by the common law. Co. Litt. 
215. a. But by statute 32 H.8. c. 34. 
it is enacted, (among other things,) that 
all persons keing grantees or assignees 
to the king, or to or by any other per¬ 
son, and the heirs, executors, successors, 
and assigns of every of them, shall and , 
may have and enjoy all and every such 
like advantages against the lessees, their 
executors, adminiftrators, and assigns, 
by entry for non-payment of rent, or 
for doing of waste, or other forfeiture, 
as the lessors or grantors themselves, or 
their heirs, should have had and enjoyed. 
Upon this statute it is held, that not 
, only an assignee of tke reversion in Jet , 
but also for I'fe or yeqrSy shiill talke .ad¬ 
vantage of a condition of re-entry. Co. 
Litt. 215. a. But an assignee of part of 


the reversion it not within the stotittc; 
as if a lease be made of three acres upoi> 
condition of re-entry, the assignee of the 
reversion of two acres shall not enter for 
a breach of the condition the con¬ 
dition being entire cannot be appor¬ 
tioned by the act of the parties, but 
shall be destroyed. Co. Litt. 215. a. 
Dy. 309. a. 4 Rep. 120 a. b. Dum- 
por’s case. 5 Rep. 55 b. 1 Roll. Abr. 
472. Moor, 98. Cro. Eliz. 833. 4Lcon. 
27. [to] But an assignee of a reversion 
shall not take advantage of a breach 
of every condition of re-entry, but only 
of thd conditions^ mentioned in the sta¬ 
tute, {viz.) for non-payment of rent, 
for doing waste or other matter of 
the same nature: for though the sta¬ 
tute speaks of other fojf^ure, yet it is 
to be understood only of othtr forfeiture 
of the same nature ; such a#^of a condi¬ 
tion to do a thing incident to the rever¬ 
sion, as payment of rent is, or for the 
beneht of the estate, as the not doing of 
waste is. Co. Lit. 215. b; and not of 
conditions to do, or not to do, collateral 
acts, ante 240*. Therefore it has been 
doubted whether the assignee of the re¬ 
version can take advantage of a condi¬ 
tion of re-entry, if the lessee shall assign 
without Ik <^nce. Sir T. Ra y. 250. Lucas, 
v. How. See Litt. s. 147. Perkins, 
831. Ftarnc, 192. A :ovenant not to- 
assign diies not run with the land, and 
assignees are not bound unless named. 
2 Atk. 219. Philpot v. Hoare. [a:] 
Whence it seems to. follow tnat a con- 


• • 

[tv] See 2 B. & A. 105. Tioyndmv. “and the very assignment by act of 
Pickardy that an assignee of the revee- law, or with the licence of the lessor,, 
sion in part of the land may maintain “ destroys the covenant."—Comyn on. 
covenant by virtue of the statute Landlords and Tenants, p. 220. citing 
32. H. 8., although he cannot enter for '3 Wils. 33. Pally y. Wells. 5 Taunt, 
condition broken. . 795. Does.Smith. 1 Marsh. 395. S.C. 

[x] “ It cannot run with the land; Where it was held that a lessee bank- 
“ l^ause the question of its running rupt, coming in as assignee of his own 
“ with tlie land supposes an assignment; assignees, was discharged from his own 
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clition of re-entry^ if the lessee assigns 
without licence, is not within the sta¬ 
tute, and that the assignee of the rever¬ 
sion cannot maintain an ejectment for a 
breach of'suj^ a condition any more 
than he could do at the common law. [y] 
(17) So 10 Rep. 127 b. Clans case 
—This opinion of Lord Hale was de¬ 
nied by counsel in argument in Lord 
Rockingham v. Penrice, 1 P. Will. 177, 
178. abd 2 Salk. 578. and the case of 
Southern v. Bellasis, decided by Mr. 
Justice Tracyf was cited as an autho¬ 
rity against it. But the last*casc, and 
a similar one determine^ by Lord Mac- 
clenfield in Free. Chanc. 555. and 1 P. 
Will. 180. Rarl of Strafford v. Lady 
Wentworth^ do not at all contradict this 
position of Lori^|^g/g. but are plainly 
distinguishaUe. x^or Lord Macde^eld 
cited Southtrn v. Bellasis, and ap¬ 


covenant not to assign without licence. 
See also the cases in note [«]• * 

[if"] In order to take advantage of a 
condition of re-entry, it is not nec<jssary 
that the party shoitld have any reversion 
in the land. 2 13. & A. 168. Doe v. 
Bateman. 

[ 2 ] And so is the law at this day, 
notwithstanding the statute hereinafter 
mentioned. 2 Madd. 268. Norris v. 
Harrison. —By statute 11 Geo. 2. c. 19. 
s. J5.it is enacted “ That where any te- 
“ nant for life shall happen to die be- 
fore or on the day, on which any rent 
« was reserved or made payable upon 
** any demise or lease of any lands;, ^- 
** nements, or hereditaments, which de- 
** termined on the deatb of such tenant 
for life, the executors or administra- 
** tors of such tenant for life shall and 
** may, in an action on the case, recover 
** of and from such under-tenant or un- 
** der-tenants of such lands, tenements, 
or hereditaments, if such tenant for 
“ life die on the day on which tlic same 


proved of it; but took a difference be¬ 
tween a^ease made by tenant in fee, 
or under a power (the former of which 
is the case put by Lord Hale), and one 
made^yo bare tenant for life: in the 
latter case, if the lessor lives to the he- 
ginning of the rent-day, at which time 
a voluntary payment of rent might be 
made, (vide 10 Rep. 127 b.) that is suf¬ 
ficient to* entitle the executor to the 
rent rather than it should be lost; but 
in the former case, by the death of the 
lessor befbre^he last instant, the rent 
will go along with the land to him jn 
the reversion or remainder, because bal¬ 
ing payable on those days during the 
term, the lessee has still t|||, Inst instant 
^o*pay his rent; apd consequently the 
lessor dying before it was completely 
due, his representatives can make no 
title to it. [z] 


was made payable, the whole, or if 
before such day,<hen a proportion, of 
of such rent, according to the time 
** such tenant for life lived, of the lost 
“ year, or quarter of a year, or other 
“ time in which the said rent was grow- 
“ ing due as aforesaid, making all just 
*< allowances, or a proportionable part 
“ thereof respectively.” This statute 
applies to all cases where the lease de- 
termiqes by the d«ath of the tenant fon> 
life: therefore, where the tenant for life 
has a power to make leases upon certain 
terms, but in fact makes leases not pur¬ 
suant to the power, upon his death the 
rent must be app^tioned. 1 Swanst. 
SS7. Ex-parte Smyth ; and sec the ela¬ 
borate notes of the reporter in the same 
case, and Clarksonv. Lord Scarborough 
there cited. In those cases the tenant 
' for life having a power to lease by deed, 
*t^ith certain covenants, had leased by 
parol frpm year to jear. It should seem, 
however, that if the lease, or an agree¬ 
ment for it, be in writing, and under 
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such circumstances that the tenant must 
be considered in equity as a ^urchaser^ 
the contract, although not made strictly 
pursuant to the power, will be enforced 
in equity to the extent of the power, 
and of course the statute will not apply. 
J Swanst. 357. Ex-parte Smyth, note. 
Wiicther the executors of tenant in tail, 
who has made leases, void as against the 
remainder-man, and dies without issue, 
be within the equity of this statute, seems 
doubtful. Ambl. 198. Faget v. Gee. 
2 Bro. C. C. 659. Vernon v. Vernon, 
Whitfield v. Pindar there cited. 8 Ves. 
308. Hawkins v. Kelly : the.utmo8t ex¬ 
tent of the cases is, that if the remain¬ 
der-man has received the whole rent, he 
shall account in equity to the execuh^rs 
of thetenant in tail. It is questioned by 
Man^ield C.J. in 3 Taunt. 331. Wyk- 
ham V. Wykham, Whether the executors 
of tenant pur outer vie are within this 
statute. But, with submission, that 
question can hardly arise: for it should 
seem that either thq special occupant,, 
or executor or administrator, or devisee 


of tenant pur aider vie would be bound 
by a lease granted by him in his life¬ 
time, and the rent payable under that 
lease would of course go with th.e rever¬ 
sion, since the lessee’s interest in such 
case is not determined by the death of 
tenant pur autre vie, but by. the death 
of cestui que vie. Probably there is an 
error in the report, and the question in¬ 
tended to be put by C.J. was, 

whether it had ever been determined 
that tenant pur outer vie was entitled to 
a portion of the rent under this statute, 
where cestui que vie died between two 
rent^days. That he is within the mis¬ 
chief of the act seems clear, for other¬ 
wise the rent would be lost; and it is no 
answer to say that he might have pro¬ 
vided for the case by press covenant, 
for so might tenant TOr ]iis own life. 
The words of the statute, however, con¬ 
fine its operation to executors of tenant 
for life, and it might probably be consi¬ 
dered too great an extension of the 
equity of it, if tenant pur outer vie were 
held to be entitled to its benefit. 


Case 43. Cabell versus Vaughan. 

Pasch. 21 Car. II. Regis. Rol.369. 

^vicmorandum. Devonshire, ITJE it remembered that heretofore, to wit, in 

' -O of St,Hilary last past, before our lonl 

tlie king at Westminster caiiie Richard Cabell esquire, late 
sheriff of the said county of Devon, by Richard Thome his at*- 
torqpy, and brought here into the court of our said lord the 
king then there his certaii^ Uill against John Vaughan, other¬ 
wise called John Vaughan of Ottem St. Mary in the county of 
Devon esquire, otherwise called John Vaughan of Ottem St. 
Mary in the county of Devon esquire, otherwise called John 
Vaughan of Ottem St, Mary in the county of Devon esquiae, 
in the custody of the iparshal, &c. of a plea of debt; and 
there are pledges of prosecution, to wit, John Doe and Richard 
Roe s which said bill follows in these words, to wit; Devon- 
shire, to wit, Richard Cabell esquire, late sherifif of the said 


SecliuraUuu. 
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county of Dewn^ complains of John Vaughan^ otherwise called * C adell v. 

John Vaughan of Ottern St. Mary in the <^nty of Devon Vau ghan.^ 

esquire, otherwise called John Vaughan of Ottem St. Mary in • see ante, h/ 

the county of Devon esquire, otherwise called John Vaughan Bennet v. 

of Ottern St. Mary in the county of Devoti, esquire, being in 

the custody of the marshal of the marshalsea of our lord the 

king, before the king himself, of a plea that |}e render to him 

four thousand pounds (1) of lawful money of England^ which 

he owes to, and unjustly detains from, him, ^or this, to wit, 

that whereas the said John^ on the 16th day of Novemb^rt in 

the 20th year of the reign of our lord Charles thcf Second, now 

king of England, See., at Honyton, in the county afbresaid, by 

his certain writing obligatdry, sealed w\]th the seal of him the 

said John, and to tlikcourt of our said lord the king, now here 

shewn, the date whereof is the some day and year, acknow- Bond siicwn u> 

ledged himself to be held and firmly bpund to the said Rkhard^^ 

in one thousand and six hundred pounds, parcel of tiie said 

four thousand‘j^unds, to be paid to the same Richard when he 

the said John should be thereunto required. And whereas 2 d bond. 

also the said John afterwards, to wit, on the said 16th day of 

Naoemba', in the said 20th year of the reign of the said now 

king, at Honyton aforesaid, in the county aforesaid, by his 

certain other writing obligatory, 'sealed with the seal of him 

the said John, and to t|)e court of our said lord the king, now 

—-—-- - _ _ _ __ , r - - - -- 

(1) Hence it appears, that the plain- strictness is no^ dispense with: for 
tilF may declare upon several bonds in the declaration is held good, though it 
the same count or declaration; so Lill. specifies either a greater or less sum 
Ent. 167.; and the different sums ought tlian is demanded. 1 11. Black. 249. 
in strictness to be demanded in one en- M’Q.uiUin v. Cox. However it is still 
tire sum exactly corresponding with l&ettcr to adhere to this form, [o] 
them, as is done in this case. But tliis < * 


[a] The case of M’Qnillin v. Cox ation than is stated in the recital of the 
was argued on the ground of a variance writ, advantage might not be taken by 
between the sum stated id the recital plea in abatement, seems not to be fully 
of the writ, and the aggregate amount settled. In proceedings by bill in K.B. 
of die sums demanded in the declara- the sura mentioned in the queritur, 
don; but the court held the*variance whether greater or less than those in 
immaterial, because a plaintiff may ii\ the declaration, is wholly immaterial, 
debt declare for a less sum than he has because thequerituritself maybe wholly 
demanded in his writ. Whether if a* rejected. 11 East,62. LordvHoustoun. 
greater sum be demanded ia the declar- See 2 Sauud. 210. note. 
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Cabell versus Vaughan. 

liere shewn, the date whereof is the same day and year afore- 
stiid, acknowledged himself to be held and firmly bound to 
the said Richard in one thousand and two hundred pounds, 
likewise parcel of the said four thousand pounds, to be paid 
to the said Richard when he the said John should be thereto 
requested. And whereas also the said John afterwards, to 
wit, on the 17j.h day oi Nofoemberi in the 20th year of the 
reign of our said lord the now king, at Honyton aforesaid, in 
the county aforesaid, by his certain other writing obligatory, 
sealed with the seal of him the said John, and to the court of 
our said loilcl the king, now here shewn, the date whereof is 
the same day and year, acknowledged himself to be held and 
firmly bound to the sgiid Richard in another one thousand and 
two hundred pounds, residue of the said four thousand pounds, 
to be paid to the same Richard when he the said John should 
be thereunto requested^ yet the said John (although often re¬ 
quested) hath not yet paid tlie said four thousand pounds to 
to the said Richard^ but to pay the same to him has hitherto 
altogether refused, and yet refuses, to the damage of him 
the said Richard of forty pounds: and therefore he brings 
suit, &c. 

And now at this. day, to wit, Wednesday next after fifteen 
days of Easter in this same berm, until which said day the said 
John Vaughan\2A leave to imparl to the said bill, and then to 
answer, &c. before our lord the king at Westminster^ come as 
well the said Richard by his said attorney, as the said John 
Vangiian by* Robert Rous his attorney: and the said John 
Vaughan defends the wrong and injury when, &c., and prays 
oyer of the said writing obligatory in the said bill first men¬ 
tioned; and it is read^to him in these words, to wit: “ Know 
all Inen by the^e, presents, thatwet/o/zn Vat^han^ of Otterie 
“ St. Mary, in tKe county of Devon, esquire, Warwick Ledg- 
“ ingham of the same, esquire, and Hannibal Follet, junior, of 
** the same, gent., are held and firmly bound to Richard Cabell, 
“ esquire, sheriff of the county aforesaid, in one thousand and 
six hundred pouhds of gbod and lawful money of England, 
** to be paid to the same sheriff, his executors or administra- 
tors, to which payment well %nd truly to be made we bind 
“ ourselves, our heirs, executors, and administrators, firmly 
“ by these presents, sealed witli our seals, dated the 16th day 
“ of November, in the '20th year of the reign of Charles the 
“ Second, now'king oiEf^land, &c., and.in the year.ofour 
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** Lonl, 1668.” {2) He also prays oyer of the writing oblige- Cabell v. 
tory in the said bill secondly mentioned^ airf it is likewise Vaughan.^ 
read to him in these words, to wit: Know all men by these He also prays 
“ presents, that we John Vat^han, of Ottery St, Mttryi in the j 

“ county of Dmia, esquire, Warmkk lucdgingham of which is set out 

“ esquire, and Hannibal FoUet^ junior, of the same, gent, are 
“ held and firmly bound to Richard Cabell^ esquire, sheriff of 
‘‘ the county of Devont in one thousand and two hundred 
pounds, to be paid to the same sheriff, his eitecutors, or ad- 
“ ministrators, to which payment well and truly to be madfe 
“ we bind ourselves, our heirs, and executors, fifmly by these 
** presents, sealed D^th our seals, dated the 16th day of Novan^ 

“ ber, in the SOt^ij^ear of tlie^reign of the lord Charles the 
“ Second, oo'f^mgdf England, &c., and in tKe’year ^ the 
“ Lord 1668.” Eb^lso prays oyer of the last writing obliga- [ 290 ] 

tory in the said'bill last mentioned, agd^it is likewise read to •^”hci^ri>on!u 
him in these words, to wit: “ Know all men by these presents, which is set out 
“ that we, John Vaughan, of Ottery St, Maty, in the county of *« 

“ Devon, esquire, Warwick Ledgingham of the same, esquire, 

“ and Hannibal FoUett, junior, of the same, gent, are held and 
“ firmly bound to Richard Cabell, esquire, sheriff of the county 
** of Devon, in one4housand and two hundred pqunds of good 
“ and lawful money of England, to be paid to the san^ shc- 
“ riffi his executors, orrfi4ministrators, to which said payment 
well and faithfully to be made, we bind ourselves, our heirs, , 

“ executors, and administrators, firmly by these presents, 

“ sealed with our seals, dated the 17th day of November, in 
“ the 20th year of the reign of our lord Charles the Second, 

“ now king of England, &c., and in the year of the Lord 

“ 1668.” Which being read and heard, the said John says, 

that he, by reason of the said severaf writings.obligatory,*ought 

not to be charged (3) with the debt aforesaid, b^ause he says Demurrer. 

that the declaration aforesaid, and the matter in the same 

contained, are not sufficient in law to maintain him the said 


(2) As the defendant only craves fendant to it. Sec ante, 9 6. note (I). 
oyer of the bond, the plaintiff is neither Jevens v. Harridge. 
obliged to give him oyer of the condu (3) If the plea admits the cause of 
tion, nor is the defendant, though the action, but avoids it,'the defendant must 
plaintiff should give him oyer of the* say, quod plaintiff ac/fonem non,” &c. 
condition, bound to set it out. For •But where there was no cause of action, 
the bond and the condition are different he must say onerari non debet. 1 Salk, 
instruments, and oyer must be demand* 516. Brown v. Cornish. S.C. 1 Ld. 
ed of each.of them to entitle the de- Raym. 217. 
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CabeJi versus Vaughan. 

Richard to have his said action thereof against him the said 
Jo/ittf to which>said declaration he the said John has no ne¬ 
cessity) nor is he bound by the law of the land in any manner 
to answer; and this he is ready to verify: wherefore, ibr want 
of a sufficient declaration in this behalf, he the said John prays 
judgment, and that the said Richard may be barred from hav¬ 
ing his said action thereof against him, &c. 

And the said Richard says that he, by any thing by the said 
John above in f)lcading alleged, ought not to be barred from 
hhviitg his said action thereof against the said John, because 
he says that the declaration aforesaid) and the matter in the 
same contained, are good and sufficient ii^aw to maintain the 
said Richard to have his said,action therd^ ags^t the said 
.7b//;z^hich* said declaration, and the Diatui^ in the same con¬ 
tain^, he the said Richard is ready to»'fcrify and prove, as 
'the court, &*c.; and beoause the said John dotVnot answer to 
that declaration, nor doth hitherto in anywise deny the same, 
he the said Richard prays judgment, and his debt aforesaid, 
together with his damages on occasion of the detention of that 
debt, to be adjudged to him, &c. But because the court of 
our lord the king here is not yet advised of giving their judg¬ 
ment of andi^pon tlie premises, a day thereof is given to the 
said parties before our* lord the king at Westmimter, until 
Rridct^ next after the morrow of the Moii) Tiinily^ to hear 
their judgment of and upon the premises, because the court 
of our said lord the king here thereof is not yet, &c. 


^ Cabell versus Vaughan. 

to * «i 

f 

Trinity Term, 21st of Charles the Second. 

* 

^EBT upon two bonds. The defefidant prays oyer of 
both bonds, which are cnterc(] in hccc verba. Aud the 
first was as follows, viz. **^I^now all men by these presents, 
“ that we, John Vaughan esquire, Warvoick Ledgingham 
** esquire, and Hamiibal Fdlett gentleman, are held and 
** firmly bound to Riepard Cabell esquire in 1600/. to be 
paid, &c. to which said payment well and truly to be made 
** we bind ourselves, our heirs, executors, and administrators, 
“ firnfiy by theSe presents, sealed with our seals, dated,” &c. 
And the other Imnd ^was in the same form; and upon the 
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entiy of both bonds mheec verbOi the defendant demurred in Cabell v. 
law upon the declaration. And it was argved for the de- 
fendant, that the declaration was bad, because the plaintiff has that the other 
declared against the defendant only, when it appears upon the 
oyer of the bonds that they are joint bonds, and that two * stiu alive. 
others are jointly bound in Ae same bonds, and tliercfore the 
declaration against one only ought to be abated. , But to this 
the plaintiff’s counsel answered, that the declaration is well 
enough; for ^though two other persons are*named in the 
bonds, ]^et it does not appear that they jmt t’^r seals to 
them. (1} And if the.bonds were not sealed by them, then . 


(1) The wij^^not inteitd that the 
other sealed the bdyd Qc.deed, unTess it 
be expressly averred^a^e did. 1 Vent. 
136, 137* PutijF.No'stvorthy. A1.21. 
Blackwell v. Jlshto'n. Cro. Eliz. 355, 
356. HoUingworth y.Ascue, Com. Rep. 
139,140* Fitzgerald v. Cragg. 1 Str. 
503. Gilbert v. Bath. And though the 
bond or deed upon oyer recites, “ /a* 
witness whereof we have set our hands 
“ and seals,'* yet that docs not amount 
to such an averment, but the defendant 
must shew that the bond or deed was 
actually sealed by the ^thcr. ^Ld. 
Rayrn. ISI-l. Moore v. Jones. S. C. 
2 Str. 814?. and Cabell v. Vaughan. 
There are some words of art, such as 
indenture, deed, or writing obligatory, 
which of themselves import that the in¬ 
strument was sealed by the party, with¬ 
out an averment of sealing. . If there¬ 
fore the declaration states that J. <^. by 
his deed did so and so, or by indenture 
covenanted or demised, &c. or by his 
writing obligatory aclinowledged, &c. 
without averring in either of these ga^es*' 
that he sealed, still the declaration is 
good. 4 Leon. 175. Sir Francis Engle- 
field’s case. 2 Roll. Rep. 228. per 
Houghton J. in Heaton v. Wolff’. Cro. 


Eliz; 737. Penson v. Hedges. Cro.Jac. 
420. Ashmore v. B§pley, 2 Veht. 107. 
Bond v. Moyle. ^ Mod. 306. Woodcock 
v. Morgan., 1 Str.512. Atkinson v. 

• Coatswoj th. 2 Ld. Raym! 1538. Moore 
V. Jones, 2 Str. 815. S. C. Delivery, 

■ though essential to a deed, is never 

averred in pleading. Cro. Eliz. 738. 
Cro. Jac. 420. 2 Ld. Raym. 1538. [6] 

But without such averment, or words of 
art jt is otherwise. For if it be alleged 

• thatJ. S. by his certain writing simply, 
demised, or covenanted, or acknotoledgcd, 
&c. without averring that he sealed, the 
court will not int^tj that 4hc writing 
was.sealed. CrO. Eliz. 571. Southwell 
v. Brown. * 3 Lev. 234. Blemerhnssct v. 
Pierson. 2 Ld. Raym. 1537, 1538. 
Com. Dig. Fait (A. 2.) Pleader (2 W. 
9^ 14.). It is true that in Lutw. 333. 
Aldwqgth V. Hutclsipson, it was objectc<)x« 
that the waiting containing the covenant 
was not averred to be sealed; and it is 
said the court over-ruled the objection, 
because defendant had thereby -cove¬ 
nanted, which could not be unless it 
was a deed. BuHn More v. Jones, the 
court said, that in the entry of the declar¬ 
ation, 1 Lutw. 330. it appears that the 
writing tcflf sealed, the words being. 


[5] A deed may be stated in plead- *on which it bears date: for it takes 
ing to have been indented, made, and effect Irom the delivery. , 4 East, 477. 
concluded on a day different from that Hall v. Carenove, 
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Cabell v. are the bonds single, notwithstanding the naming'of the other 
^Vauohak.^ two persons in (hem. But if the truth had been that the two 
other persons sealed'die bonds aS well as the defendant, then 
the defendant, if he would hare tajcen advantage thereof^ 
ought not to have demurred upoa, thc{ dyer, but to have 
pleaded in abatement th&t 'tl^ otbei^ t^o persons sealed the 
bonds, and that they are in full til®, and so'prayed judgment 
of yhe bill; as appears 28 H. 6. 3. a. pi. 11. and Cro. 
Elbf. 355. 494. and 544.^ A^cuc and ^'K^/nstww/A’s 

case. ,(3) ' ' ‘ ' 


that defendant, per quoddam scrijptum, 
quod plaintiff sigillo suo signa^V^y *&c. 
prqfert; and if Uiese words jde not shew 
it was sealed, the case ^ould be directly 
contrary to Cro. £Hz.'571. above cited, 
which the court relied upon, as a bettor' 
authority. But this defect may be 
aided by the admission of the other party 
that the writing was sealed. Com. llep. 
140. Fitzgercdd'y. Cragg.—ln. Courtney 
V. Greenvilley Cro. Car. 209. where the 
declaration in debt on bond omitted ^he 
words venting obligatory, aUft there was 
no averment that deffod^nt sealed the 
writing;.— the defendant prayed oyer 
of the condition of the said variting obli¬ 
gatory, and pleaded **payment; after 
verdict and judgment for plaintiff the 
court, on error for this omission, affirm¬ 
ed the judgment because the plea 
admitted it to be a bond* Vid. 2 Ld. 
Haym. 1541. But jt is proper to ob¬ 
serve, that in 2 Lutw. 1667* Feuth v. 
Weddell, the reporter seems to be of 
opinion, that it is established hy Courtney 
V. Gneenville, that in all cases where the 
plaintiff omits per servpium obligatorium, 
and defendant prays oyer of the condi¬ 
tion, and pleads, and there is a verdict 
for plaintiff, it shall be aided; and 
Lord Chief,Baron Comyns(Dig. Pleader, 
2W.9.} lays down the same proposi¬ 
tion, and cites the same case in support* 
of it. It seems, however, from Mooh 
V. Jones, that Ceuriney v. Grcenvftfe 
establishes no such rule, but that the 


case was determined solely lipon ^he’ 
admissifn^by the defendant in his plea, 
that file dcclmi^ion was on a deed, by 
praying oyer wthe^condition of the said 
writing obligatory, anij^lcading a plea 
applicable to a deed. ^ 

(2) This case is directly in point. S. C. 
Fitz. Dette, pi. 51. Bro. Pleadings, 139. 
Ibid. Brief, pi. 27* The case was this: 
‘Debt against J. N. on bond; it appeared 
on oyer that there were two other obli¬ 
gors, whereupon defendant prayed judg¬ 
ment of the writ, because the bond was 
joint, and the others were not named; 
et non allocatur; the defendant then 
pleaded that it appeared by the bond, 
that the other two are hound who are not 
named, judgment of the writ; et non 
allocatur ; for it is not the form of plead¬ 
ing, but defendant should aver, that the 
other txoo executed the bond, who are in 

full life,not named, judgment of the writ 
—-quodnota, Bro. Brief, pi. 27. — It 
seems that the plea in abatement must 
not only aver that another sealed the 
bond or deed, 6'ut also that he is still 
dfjilive, For^ both these averments ai^ 
eslential to abate the action. 1 Lutw. 
695—697. Sayen v. Chaytor, Lill. Ent. 2. 
1 Salk. 32. ChUd v. Sands. .Com. Dig. 
Abatement (F. 8). If a joint obligor be 
dead, the regular and proper form of 
pleading is to aver his death in the 
declaibtion. Sly. 50. Blackwell v. Ash- 
tdh. 

(3) This case is said in Moor, 405. 
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And of such opinio^ mis the ivholo court^4); and judg- Cabell r. 
ment was given .for the plaindflf^ fiisi. See. ; but afterwards it ^^aoohak.^ 
was stayed under pretence o^^n pndue prosecution by an ’ 
attorney who was concerned in (he bonds, they being slierifTs 
bonds for appea^^nce, but not fp|^ the trailer in law. 

Saufiders with th^ pluntiil^ Pemberton with die defendant. 

’ • ^ ^ ^ 

—-- ■ ----- 

to have been* ;^ersed in K. B. Trin. the plaintiff,, that another 5<*a^cr2 

37 Eliz., but this^scetns to be a mistake, the bond uiti. the defei^ant^ and that 
for it appears different reports both are still* livings os is supposed to 

in Croke, 'that case' ^as several have been the,case m^hter v. Moore, 
times debated ia*j6urt, and not re- cited 5 ]^rr.2614.; these fa^i 

ccive a finall detcridkiation until Ai|ary, be admitted by the plaintiff^ the coini 
39 Eliz. ' ^ • will arrest life judgment; because the 

, (4) S. P. Slipp. 119.'* Whelpdale's plaintiflF himself ^hews that another 

cose; Cro. Jac. 152. Stead v. Moon; in ou^ht to be joined, and it would be ab- 
each of which it was found specially surd td compel tho defendant to plead 
that the bond was joint, and yet judg- facts winch arc already admitted. The 
ment for plaintiff. Co. Litt. 283. a. • finding of the jury in that case that* it 
Sir Wra. Jones, 303, SOI. Anon. Alh 21. was the deed of both sc^ns to be imma- 
Hlachaell v. Ashton. S. C. Sty. 50. terial, as appears hy*l^helpdale's case 
All. 42. Holdwidh v. Chafe. 1 Vent, above mentioned. Art3 the rule, which 
76,77. Putt V. Vincertt. Ibid. 135, Mr. •Justice is there said to have 
136. Pidt V. Nostxtorthy. Skin. 2^. laid down oA the su!)jec;t of joint bonds, 
Boulston \. Sand ford, pe^^ HoltC.J. appears to* be too general. lie must 
S. C. Carth.61. 1 Str. 503. Gilbert \. be understood to mean that the action 
Bath. Bui. Ni. Pri. 1.18. Com. Dig. cannot be brought against one of the 
Abatement (F.3). obligorsonly.uponajointbond,^flfe/end- 

Generally speaking all joint obHgors ant^^ads in abatement. Soin Ilichnot’s 
or contractors ought to be made defend- case, 9^cp. 52 b. in debt on bund, de¬ 
ants, and the plaintiff may be compelled fcadant pleaded a release; plaintiff pray- 
to join them all, if advantage he taken of to^oyj^ by which it appeared that the ^ 
the omission in due time, and by npropei^ ;|^l 9 mv^bad relcascif^iic defendant from 
plea. In this restrictive sense is toJ^e all*bonds, except" one of 40/. wherein 
understood the rulej|which is laid down defendant and one I. O. stood bound, 
in general terms, that the plaintiff must and ^^aded that the excepted bond of 
join all the parties as defendants. .For it ^40/. and the bond declared upon, were 
seems to be now settled, thatin ail casqi^^ie sabic bond. Tho court on demurrer 
of a joint obligation or deed, or a. joint said that the plaintifi' himself having ad- 
contract, in writing or By p^l^or^eor mitted b'yhi^debd tliat two were bound, 
quasi contractu, if one only 1^ sued, he he oughlf to have brought his action 
must plead the matter in ab^ment, and ^ainst'both. However it may not bo 
cannot take advantage of "it afterwards improper to remark, that it docs not 
upon any other plea, or in arrest of aj>pear, upon any part of the record, 
judgment, or give it in evidence. In- that^J. 0» either sealed the bon,d, or was 
deed if it appears on the face of the alive. All the authorities seem to prov(> 
declaration, or any other pleading of that these arc essential facts, as has 
Voi.. I. M m 
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been already noticed, wliicli must either 
be rtvcrrcrfhythc defendant, or admitted 
by the planiti F, in otder to abate the 
action. And what gives great weight 
to this observation is, that this resolution 
in Hichnot's ease is impeached by Sir 
JVilliam Jones^ who says that there tvas 
no resolution upon that point, and that 
the chief justice was absent.« >Sir W. 
Jones, 30l>. Jfjion. See 8 Mod. 

And with great submission, the same 
observation hcenta to apply to the t-'ase 
of the King V. jwngf eitecL^* Term 
Kep. 769, (if correctly statec^cj\hat 
it docs not appear in that (fas*e, that the 
other two defendants who sealed the 
bond tocrc living. In Horner v. Moor, 
that fact did appear as well as th#utlier 
of sealing. And unless those facts, 
which are absolutely necessary to be 
averred by the defendant in his plea, be 
admitted by thc^ plaintiff in his declar¬ 
ation or other pleading, it should seem, 
under due correction, tha^ the action 
cannot be abated. * But to return; in* 
tlie case of joint bonds,'and ^eeds, the 
rule seems to have been uniform fioni 
the 2Sth ir. 6. 3. a. down to the present 


different rulQ was formerly adopted 
upon the grOdnd of a supposed variance 
between the contract laid, and that 

a 

whiclP%as proved. Garth. 58. Boson 
V. Sandford. 2 Salk. 440. 3 Mod. S21. 
S. C. 6 Term. Rep. 329. Sheppard v. 
Baillie, However in Rice v. Shuie, 
5 Burr. 2611. it w'as adjjadged, that if 
an action bo brought agaiust one partner 
on a parinerbhip account, the defendant 
must plead it in a]|||t6raent, and cannot 
give the paftnershli^j^yit^ce. The 
same point vvas aftei|R|ULdS^udg^|^in 
Abbo), V. Smith, 2 These, 

it is true, were cases of partnership ac¬ 
counts; but fhe same^rule was after¬ 
wards extended to ^ cases of joint con¬ 
tracts. See Cowp. 832. Rees v. Abbott, 
per Btdler J. So in Germain v. Frede- 
*rick, Tr. 25 Geo. 3. K. B. MSS., which 
wasftesump&it, stating that, in consider¬ 
ation that the plaintiff would bargain 
and sell to defendant 20 loads of flint 
stones, and would deliver them on board 
the Lord Macattnep, the defendant 
would receive them on board, and 
would pay, &c.; breach, that he re¬ 
fused to receive. 2d count, that ho 


time. But with respect tq jointhad not paid. At the tiial the plain- 
tracts, either in writing or by a tiff in his parol proof, and then 


[c] It was not correctly stjUj^ -Hip ede 
Rex V. Young was ‘i scire facia^lC& *5icrc lait 
recognizance, not a bond. ‘Seetlie^- 
port, 2 Anst. 448. There is alIjstiafSt* Wlh 


cjlc these i 
ficrc luididi 


two cases with the doctrine 
lownl^ the learned serjeant. 


port, 2 Anst. 448. There is awjstiaff* i*eles^a|^« 
tion between recognizances (aim^thir tion i^ouM^ 
matters of record) aifd common P^ds f^^urt |^ilL that all parties to a 

viz. that a recognizance is itself &c^]^e alive until ttif 

bive evidence that it was apSog^leag^d. /.^trar^ be shwwtfrttid, consequently, 
by all those who are nidh^bl^l^liar*^ *tha|f* at wigH'tf f acias against two out of 
ties thereto: but the couiffwiil nq|*4i}ree^pyffiHm^4U^^d in a recognizance 
itUeyid without express averment that a' or boncMiptet^own (as was the case 


the ea|eVh#eitcd in support of it, it 


tnat p||.till further distinc- 
bc t^en; viz. that the 


by all those who are mdh|PmVh|^|)ar«^ thtf * f acias against two out of 
ties thereto: but the couiffwiil nq|*4i}ree^pyffiHm^4U^^d in a recognizance 
itUeyid without express averment that a' or bon(M|Pilfet^own (as was the case 
bond was sealed and delivered by all in Rex ^ Cn'apman,) is 'bad on de- 
that are named in it. See 2 Saund. murrer, if it flo not show that the party 


72 e. note (4). Seq also 2 448. omitted is dead. But in a bond to a 

Rex V. Voting. 3 Anst. 811. Rex v. subject it is otherwise, as appears above. 
Chapman. Indeed, in order to recon- 
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produced the followii^' note, written 
by the defendant: i-. Gravesend^ 

** March 29th, 20 (Mttts on board the 
“ Lord Mabartney, by order Fre- 
“ derick and Captain Neale'' The 
plaintiff was nonsuited. In support 
thereof it was said, the declaration 
■Stated it to be a contract of defendant 
alone, the proof was of a joint contract. 
On the other side it was said, that the 
objection was onUn^od if the fact had 
been pleaded ^|i»ateme'nt. The court 
sloped .ra&^^a|Jhnient, or^they would 

• have citelPlJweJf v. Bomman, ,Mich. 
1776, which was an»“ action against 

two defendants on a promissory note 

• ** made by them jointly and severally.^ 
** In evidence it appeared that a third 
** person had also signed the note. 

Aston J. held this a variance, but the 
“ court granted a new trial.” andCowj), 
832. 1 Show. 29.102. 5 llcp. 119. Cro. 
Jac. 152. 1 Saifnd.291. Cro. Eliz. 494. 


ogains^ defendant as drawer of a bill of 
exchange. On non assumpsit pleaded, 
it appeared in evidence at the trial, 
that the bill was drawn by the defend¬ 
ant and another jointly. It was ob¬ 
jected that there was a variance be¬ 
tween .the bill proved, and the bill 
declared upon ; and tiie judge inclined 
to thab opinion, but permitted the 
cause to proceed,, wi^ liberty for the 
dcfendant.to move for a new trial. A 
verdict being founMor the plaintiff, a 
rule obtained ro shew cause wby 
it shou^ not be set aside. On sliding 
cause, tlie “court was clearly of opinion 
that there was no variance between the 
bill of exchange proved 4ind that which 
was 'declared upon; but the defendant 
should have pleaded in abatement that 
another person drew the bill jointly 
with the defendant, who is still alive; 
and that the case fell directly within 
the reason and authority of IVhelpdal^B 


. 1 Lutw. 695. Horner v. Moor, cited in caSe, 5 Kep. 119. 1 Saund. 291. Ca- 
Rice Vi Shute, 5 Burr. 2611. Lloyd v.* bell v. Vaughan.* 5 Burr. 2611. Rice 
Green, cited in Abbot v. ^mith, 2 Black, v. Skule. 2 Blac. 947. Abbot v. Smith. 
947. were cited. The court agreed to Cowp. 832. Rees v. AbbolL Rule dis- 
this doctrine, and said the contract charged. [t/J he "same rule applies. 


proved was the same as that laid. The^,. wfadre the.action is Ibunded upon matter 
objection is that the persons'prij^ng it ex'ffi^i contractu ; and therefore, if an 
are different, which is precisSiy the action* be brought against one only of 
case Rice v. Shute. Rule absolute, Jkev^al persons upon a matter founded 
So in Evans v. iewt^ExcBMuer, East.'^f^^d^ntract, though the form of tlje^ 
Term, 1794, MSS. '^ih wS'an actiongvKpbn be case for malfeasance or non- 


oo in j:iVans v. 

Term, 1794, MSS. Aiih 

! of yto j 


tractors is dead, the*^rvi^oc%ay^e^ iaJ||holly omitted 


it con- ra nc^' t hat the deceased person’s name 
iav.J)e. iSiJKollv omitted. 1 B. & A. 224. 


.^ued without anymenttph^^^iig Mmntstephcn v. Brook^. 

of the deceased^iy. ’iB^St - ■ wot where the other joint-contractor 

Richards v. Heather, over-fulUmfe this^'J^1ivi|g^tJ«ough ho be personally dis¬ 
respect 6 T. R. 363^ja(iWi?^ omission of his name is 

■ and under the same |:o^jPiifWd.plainti^ matter of. plea in abatement. Sec ante, 
nuty recover a debt diA^ frpm the de* p. 207 a. note [.i]. So the defendant 
fendant as survivor, and another due, may plead a secret partnership between 
from him, individually. Ibid. Neither himself and others in abatement, al- 
in declaring on a bill, of -exchange ac- though tlje plaintiff had no means ol 
cepted by the defendants and another , knowing of the partnership. 1 Mbrsh, 
person since deceased, is it any vari- 2\G. Dubois\. Ludert. 5 Taunt. 9. S.C. 

, M III 2 
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feafeancc, and the plea yet the that the gist of the action was the 

defendant must plead it in abatement, tort and not the contract, out of which 
Carth. 62, 63* Boson v. Sanford, it arose; and therefore that on the plea 
6 Term Hep. 369. Buddie v. fVUlson. of not guilty, two being acquitted, 
And agreeable to these authorities it judgment might be had against the 
was holden in the case of PouoeU v. third who was found guilty; and the 
Layton, 2 Bos. & Full. New Rep. 365., court seemed to deny the cases Of 
that, to an action on the case in the Boson and Sandjfbrd, and Buddie u. 
form of tort against one of several joint Wilson. But the court of C. P. in the 
owners of a shi^ for not safely convey- before cited case upheld the authority 
ing goods which had been delivered to of those two ca8e8,^nd in truth over- 
him by the plaintiff for ^lat purpose, ruled the case of Radnidge, [e] 

the defendant may plead in ajhitetnent But if several persops jointly commit 
that nhe goods were delivercc^ him a tort, the plaintiff h^ his election to 
and his partners jointly, and that his sue all or any number of the parties; 
partners are not sued: although, in- because a tort is in its nature the sepa- 
deed, in Govett v. Radnidge, 3 East, fate act of each indfvidual; and there- 
62, which was an action against three, fore in actions ex delicto, such as tres- 
wherein the plaintiff declared that they pass, trover, case for malfeasance and 
had the loading of a hogshead of treacle the like, against one only, for a tort 
of the plaintiff’s for a certain reward to committed by several, he cannot plead 
be paid to one of them, and a certain it in abatement, or in bar, or give it in 
other reward to the other two, and that evidence on the general issue. A plea 
the defendants so negligently conducied in abatement can only be in those cases 
themselves in the loading, &c. that the where regularly all tlie parties ought to 
hogshead was damaged, it was depided be joined, and not where the plaintiff 

|[e3 See also 2 New Rep. 454. Max the omission of some defendants, or of 
V. Roberts, S. P.; but that judgment was ■* the j(^der of too many, as for instance 
reversed in K. B. on other giroupds. in accrons against carriers, which are 
12 East, 89. And in K.B. on' a^^de- grounded on the custom of the realm, 
claration in case, alleging a deceit t^ But where the action is not maintain- 
.J>ave been practised on the plaintiff ^y a|jle without referring to a contract be¬ 
moans of a warranty made by thp^v^ * tween the parties, and laying a previous 
defendants on a joint sale of sheep, t^ e gfoUnd for it 1^ shying such contract, 
plaintiff cannot recover against ofto on, there, aRmiugh thj^laintiff shapes his 
proof of a separate gale and wanfttty; cMe in^orf, he phall yet be liable to a 
the action, although laid in tort, plea in^^atement, if he omit any do* 

founded on contract. 12 East, ^12. fehdHnt, ot to a nonsuit, if he join too 
Weall V. King and another. See also ^many: for he s^all not b^ adopting a 
2 Marsh. 485. Green v, parffcular ijiiftm of action alter the situ- 

3Brod. & Bretherton*. Wood.* abon oflhb defendant. On this last 

From all the cases, and especially that aground undoubtedly the case of Green 
last cited, the principle appears to be ^ v, Greentank was determined, in which 
this: that where the action is maintain- it was held that infancy was a good 
able for the tort simply withoift refer- plpjl to an action otf the case on a war- 
ence to any contract made between the ranty. 
parties, no advantage can be taken of 
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mat/pin them all or not at his election. 
11 H. 7* 6. a. Bro. Trmipass, 4^. S. C. 
Bro. Responder^ 6&. Carth. 171. Rich 
V* PilkingtoH, Ibid.S94. ChUdv. Sands. 

BayardV, Hancock, 1 Show. 
39. 5Burr.261S. Ricev.Shtde. 5 Term 
Rep. 649. Mitchell v. Tarbutt. Com. 
Dig. Abatement (F. 8). [y] However 
it is said, that if the plaintiff himself 
shews in bis declaration or other plead¬ 
ing that the tort was jointly done by 
the defendant and A, B., the action 
shall abate; ^ 16. b. 1 Leon. 41. 

Hetdy and Bro^A case ; Hob. 164. 
CoHv, Bishop of CovetUrp; Ibid| 199. 
Brickhead v. AirchbUlsop of York ; but 
there does not seem to be any good 
ground for this distinction, and it seems 
contrary to the case of Child v. Sands, 

' 1 Salk. 32.; and the case of Addison v. 
Overend, 6 Term Rep. 766. lately de¬ 
cided, seems to have properly over¬ 
ruled the above distinction. And it was 
always held, that if the declaration only 
stated that the defendant, simulcum ^ui~ 
busdam igntdis, did the wrong, the ac¬ 
tion shall not abate. 8 5.5. a. 11H. 

7.6. a. iperFrowcke, 1 Leon. 41. 5Bac. 
Abr. 193. There is also a distinction 
between personal actions of tort, and 
such actions when they concern reed 
property. Therefore if one tenant in 
common only be sued in trespass, tro¬ 
ver, or case, for any thing respecting 
the land held in common, he may pleld 
the tenancy in common in abatement, 
7 Hen. 5.8.6. per Skrene. Ifto. Action 
sur le Case, 32. Joint^nancie, 12. Clif. 
£nt. 7. pi. 16. Ibid. 23. pi. Lib. 
Plac. 2. pi. 11. Com. Dig.* Abatem^t 
(F. 6.) 5 '&rra Rep. 651. MitcheUv. 
Tarbutt, * 

Before I quit this head it may not be 
improper to take notice of actions upon. 
Joint and several bonds. It has been 
justly observed, S Term Rep. 782. 


{./} 6 Taunt. 29. Svdton v. 


&reatJieldH,HaUiday, “ that if three be 
** bovmd jointly and se/beraUy in a bond, 
tlie Sbligee cannot sue too of them 
** only, but must either sue them aU or 
each of them separately. And, it is 
** added that though that doctrine had 
been several times questioned, yet it 
** has i|een held to be good law from the 
time of Lord Coke and it mightliavo 
been saij^ from the time of Henry VIll.; 
for in 27 H. 8. 6. ^ 29. in d^t 
against tmp upon *a joint ond several 
bond made 1^ cdurt were of 

opinim^^at the writ was not well 
brou^n and Fitzherbert J. directed 
the countTel* for the defendant to tHake 
thereof a plea, so that the other party 
may have his ansvaer-, wjiich was done. 
By the words ** cannot sue ixoo of them 
only,’* are to be understood, if the de¬ 
fendants make a proper plea according 
to the directions of Fitzherbert in the 
above-cited case; which is, by pleading 
in abatement that there is another Joint 
obHgor, and not that the defendant can 

• take advantage of that circumstance in 
evidence’ upon non estfactum, anymore 
in the case of an action against two of 
three obligors on a joint*and several 
bond, than in tfic case of one of two 
obligors on a joint bond. It is at the 
election of the obligee to consider such 
a bond either a joint or several one. If 
he sues one or each of the obligors, he 
acts* upon it as a^everal bond. If he 
suestdl of them, he proceeds upon it as 
a joint bond. If he sues ivoo only of the 
three, he still proceeds upon it as a 
joiS||fcond; for he can only sue one or 
eacn of dicm upon a several bond. If 
the obligee elect to proceed upon it as 
a joint bond, there is no difference be¬ 
tween suing two only of three‘pint obli¬ 
gors, and one only of two joint obligors. 
In either case advantage can only be 

* tigken of the omission by a plea in abate- 


Clarke. 1 Marsh. 429. S. C. 
Mm3 
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ment. 10H.7. 16. per AVA/^, to winch 
BxianC.J. agreed. Bro.Obligation,94. 
See 12 H.4. 21. b. pi. 12. BroJ^Dette, 
69. S. C. where this matter was pleaded 
in abatement, and the writ quashed. I 
have dwelt the longer upon this point, 
because a distinction has been sometimes 
taken between the case, where ope only 
of two or more persons is sued upon a 
joint bond, and two only or three^or more 
upon n joint and several, bond. The 
case of Chaliner and WUkin- 

so», Staffoili^ntiA68me8^1794, seems 
to have been ruled |||y»n this dMIlPtion. 
That was debt against, the t\^ipfend> 
ants, upon a joint and several btond, given 
by tliem and one Joseph Gibsoiif to 
which they pleaded non est faclum. It 
was proved on the frial, that Gihsbn' 
executed the bond ; upon which it was 
objected that the action was not pro¬ 
perly brought—that it was neither upon 
a joint or several bond; and the plain¬ 
tiff was nonsuited, with leave to move to 
set the nonsuit aside without costs ; and 
in Easter term following it was set aside < 
without argument upon the' grpund 
above-mentioned. ["] So much ot ac¬ 


tions against one only of several persons 

Let us next confer the case of ac¬ 
tions by one of several persons entitled. 
1. With respect to bonds or deeds. All 
the obligees or covenantees, if alive,' 
ought to join in the action; and if dead, 
that fact should be averred in the de¬ 
claration. 86 H. 6.16* 5 Hep. 18 b. 

Slingsby's case. Ante, 1 53, Eccleston v, 
Clipsham, Yelv. 177. 1 Vent. 34. 

Livety. Stanqforiht cited there. 1 Sid. 
238. Osborne v. Cr^shern, Ibid. 420. 
3 Bac. Abr. 696. Lill. Ent. 165. Lib. 
Plac.^115. pi. 15. 1 Brown. Ent. 163. 
pi. 25. But if one only sues, there is 
a difference of opinion in some books 
respecting the mode of taking advantage 
of it. In some cases, it is said, that the 
defendant must crave oyer of the bond 
or deed, and demur generally: unless 
it appear in the declaration that there is 
another obligee or covenantee living, 
for then it may be taken advantage of 
on demurrer, or in arrest of judgment. 
Alf. 41. Holdwich v. Chafe^ 2 Str. 146- 
Vernon v. Jefferys. Bull. Nisi Pri. 158. 
Com.. Hig. Abatement (E. 12.) In 


[g] See also 2 Tauntji^54. South v. 
Tanner and another, where a nonsuit on 
similar grounds was set aside. Where 
a naked power only is conferred by da 
^instrument without dny interest, by 
a power of attorney to scveial persons 
jointly and severally to deliver seisin, 
it cannot bo executed by two out of 
three. Co. Litt. 1817b.: but if nHpon- 
trory intention can be collected from 
the words of the instrument, the court 
will construe it accordingly: therefore, 
where a power of attorney was given to 
fiflccn persons jointly and separately to 
execute such policies, as they or any of 
them should think 6t, the court he^d* 
that the latter words contrbuled.the for¬ 
mer, and that an execution of a policy 


by four was good. 5 B. & A. 628. 
Guthrie v. Armstrong. 1 Dowl. & Ryl. 
248. S. C. 

A plea that one of the plaintiffs is 
Ifablc as a co-contractor with the de¬ 
fendant is a good plea in bar. 2 Bos. & 
Pull. 120. Mainwarinsv. Newman, And 
where an indivicjual is a common part¬ 
ner in two houses of trade, no action 
Citn be brought by the one house against 
the other upon any transM|id|| whibh 
take place between theni^hilst sui^ 
individual is a common partner, and 
^that whether the action be attempted to 
be brought in his lifetime, or after his 
death. 6 Taunt. 597. Bosanqviet v. 
Wray. 1 B. & A. 664. Be Tastet v. 
Shaw. 
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others, that the defendant cob only 
plead it in abatemem, it being no vari¬ 
ance. All. 41. ^Resolution. Com. 
Dig. Abatement (E. 12). SeeClifi. 8. 
pi. 19. But these last cases do not seem 
to be law. ‘ If the former be the right 
opinion, (which it certainly is), it seems 
that the defendant may also take advan¬ 
tage of ^t. upon non est factum ; for as 
the demurrer upon the oyer is founded 
on the variance between ‘the deed de¬ 
clared upon, and the real deed, it seems 
perfectly clear, that the variance will bo 
equally fatal upon non csi factum. How¬ 
ever, it seems to be fully settled, that all 
the obligees must join in the action, and 
the death of any of them be alleged in 
the declaration. For if it appelilte upon 
the face of the pleading that there are 
other obligees, it is fatal upon demurrer 
or in arrest of judgment. See ante, 154«. 
Eccleston and lofc against Clipsham, 
note (1), and the authorities there cited.* 
So with respect to actions by one of two 
or more joint covenantees. Ibid. The 
same point was also determined in C.*B. 
Trinity term 37 Cco. 3. Scott v. Godwin, 

I Bos. & Full. 87., where it was.held 
upon demurrer, that if the reversion 
upon a lease for years, in which the les¬ 
see covenanted to repair, be assigned to 
two persons as joint tenants, one alone 
cannot bring an action of covenant 
against the lessee for not repairing, but 
both must join in the action, and the le^ 
see is not bound to take advantage of 
the omission by a plea in abatement. 

2. With respeetto contracts not under 
seal, whether in writing or by parol. 
A distinqjtion has been taken bet^eqn 
actions and actio7^s of tort \ 

iB;ctne forna^case, if one only of seve¬ 
ral persons who ought to join, bring the 
action, the'defendant may take advan-^ 
tage of it on non assumpsit, but in the 
latter he must plead it in abatement. 

1 Show. _ 10.5. Boson v. Sandford, per 
Holt C, 3. Skin. 640. Dockwrays. Dick¬ 


enson. 2. ^tr, SQO. I^glisev.Champanle. 
2 Teem Rep.282. Graham v. Robertson^ 
And thif distinction is universally adopt¬ 
ed. , However, it may not be improper 
to observe as to, assumpsit by one only, 
that at the timevben most of the cases 
upon this subject were decided, the same 
rule cxt|nded as well to defendants aa 
to plaintiffs. The rule in both cases 
was founded, u|K)n the same reason, that 
that the coMract prov^ was not the 
same with that in the* deeWetion. Skin'. 
640. 2 Str. as it was 

d .(.:da[i||fethe cwi^affll^Vi.Shule, and 
the oti|^^ase8 wmcTi followed it, that 
leaving out enc of the joint contractoie- 
did not vary the contract, one woui^l. 
have thought that the same principle 
*wduld be applied to the case of persons 
with whom the contrast was made. If 
the contract be still the same, notwith¬ 
standing one of the persons who ought 
to be joined is omitted, upon what prin¬ 
ciple is it that the contract is not the 
same, if one of the persons who ought to 
ffoin be omitted ? •Perhaps it may be 
objected,*that by this means the plain- 
tiff anu the defendant are not upon equal 
terms; that in an action Against one 
only he necessarily knows all the persons 
liable; but in ^tiuns by one only, the 
defendant may often not know, nor be 
able to know, what persons ought to 
join. But in answer to this, it should. 
alw^ya be remembered that the rule is* 
founded upon the supposed variance be-, 
tween the contract proved and the con¬ 
tract laid, and not upon any inconve- 
nienipf or convenience to the pafties. 
As to the knowing of the persons, the 
cases above referred to respecting de¬ 
fendants, have decided that this circum¬ 
stance is immaterial; and as to the con¬ 
venience or inconvenience of the thing, 
it should seem more convenient that the 
•parties should, after issue joined, pro¬ 
ceed upon the ipcrits, than that the 
defendant should be allow ed to nonsuit 
M ni 4 
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the plointift' upon a mere matter of form. 
1^. ,10 £d. 4.5. pi. 10.8. pi. 21. (^om. 

Abatement (E. J2.),. However, 
the settled distinction is as I have before 
mentioned, and it must be left..^ tlie 
operation of time same', good 

sense ns at last pl-eVi^led ip Rice v. Shute 
respecting (Jefen^nts,. to do ^way a 
distinction which seems to me to have 
po. principle for its J^pdation. [A] 
% J[n actji^ by exec 

sQpie be 
years; Wi 



ey ought 
,88; though 
of seventeen 
itAv. 



Smith or have npt proved the will; 
1 Salk. Brookes ^^troud ; oif refused 
be%e the ordinar,^j|8. Kep. 87 a. Hen- 
sloe’s case.h But if ope only bring an 
action, cither of deb^ , upon bond, or 
assumpsit as well as tort, it' seeqis set¬ 
tled that the defendant (^^only take 
advantage of it by plcac^tg in abate¬ 
ment, after oyer of the probate, that 
the other executor mentioned thp-ein is 
alive not namid. If the defendant plead 
the general issue, he is too late—he 
cannot then oome at the fact of there 
being another executor. An executor 


• ',e ^ 

. j [A] In the case of Snellgfbvev. Hunt, 
yChitty’s Rep. 71. the point here dis¬ 
cussed by thelearned serjeant was fully^ 
considered by the court of K. B., and tfie 
distinction betweenpZatniand defend¬ 
ants was upheld: rather, it should seem, 
upon the ground of the plaintiff’s ne¬ 
cessary knowledge of his partners, than 
upon any vaiaunco in tlie contract. Sec 
also 4 B.&A. 374. Jell v. Douglas, 
Where it was held, for the same reason, 
that a plaintiff suing on a contrac^iadc 
with himself and a deceased partner, 
must describe himvjclf as surviving part¬ 
ner ip the declination. The nonjoinder 
« by the plaintiff of a ^mant partner, 
^wrhose name does not appear to the 
is held not to be matter of non¬ 
suit. ,(.2 Esp. N. P. C. 468. Leveck’^. 
' ‘'l^tajloe. 2 Taunt. 3^5. Lloyd ytArch- 
i'avde and Maivmanx.Gillelt. ibid, in 
^pot. But the ostensible .partner who 
made the contract jnay, if he please, 
join'dormant partners with hlniselfas 
co-plaintiffs; 4B.&A.437. Shimtcroyid 
others y. Stocks ; and in such case the 
defendant will be at liberty to set off 
any;,debt which may be due to him 
' from the ostensible partner. 2 Esp. 

468. Stacey v.Decy. If, hovv- 
K the ostepjsible partner have repre- 
. seated the subject mditcr of tiie con- 
, tri^Bt as his separate property, his part¬ 


ners are bound by such representation. 

1 M,^ S. 249. Lucas and others v. He 
la Cour, In the cases oiLloyd v. Arch- 
boivle and Matoman v. Gillctt, it was 
held that a dormant partner not joined 
in the action, might be called as a wit¬ 
ness for the plaintiff, upon the ground 
that he could not be joined as a co- 
plaintiff ; but the case of Skinner v. 
Stocks having determined that a dor¬ 
mant partner may be joined, it seems 
to follow tlift he cannot be called as 
a witness. Partners are in the nature 
of agents for each other, and as it has 
never been held that a principal, who 
might himself have sued, can be called 
as a witness for the plaintiff in an action 
brought by his agent respecting the 
property of the principal; so it should 
seem that in an action by the ostensible 

.g^taer, a dormant partner who might 
^vc been joined cannot be called as a 
witness for the plaintiff. Where the 
name of a person is held out to the 
world as on*c of th^, mGhiberg|y.a,, 
he’ must be joined as 

2 Camp. 302. Guidon v. 
it be distinctly proyed that he has no 
interest in the firm. 5 Esp*. 199. Par¬ 
sons Crosby. 14 East, 210. Teedy, 
Elviiorlhy. ] Stark. 25. Glossop v. 
Colman, per Lord EUenborough C.J. 
confirmed by tl\e court of king’s bench. 
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is appoiated by the will, and therefore 
it is necessary to p^^ oyer, and set it 
out in order first^ shew that feet, 
and then to aver that he is alive; but 
the defendant need not aver that he 
administered. 4l Ed. 3. 22. a. pi. 10. 
S. C. Brtt. Executor, 27. Yelv. ISO. 
Smith v. Smithf Ast. Ent. 11. Com. Dig. 
Abatement (E. 13.) But where the 
defendwt pleads in abatement that he 
has one or more co-executors who ought 
to be joined, he must aver not only that 
he is ^ive, but that he administeredy be¬ 
cause it is only necessary to sue so many 
of the executors as have administered. 
Bro. Executors, 20. S8. Wentw. 25. 

1 Lev. 161. SvoaUoto v. Emberson. Clift. 
Ent. 15. pi. 36,37. Lib. Plac. 1. pi. S. 
Com. Dig. Abatement (F. 10). Willes’s 
Uep. 42. Alexander v. Ma'wman. If a 
debtor makes his creditor and another 
his executors, and the creditor never 
intermeddles, but refuses, he may bring 
an action against the other executor. 
Sir W. Jones, 345. Dorchester v. Webb. 
3 Term Rep. 557. llavolinson v. Shato. 
4. With respect to actions of tort, such 
as trespass quare clausum, or for taking 
goods, trover, case for malfeasance, 
misfeasance, or nonfeasance, and such 
like actions of tort, it seems fully and 
clearly established that if one only of 


two or more joint tenants, parceners, 
tenants in common, partners, executors, 
assigneSs of bankrupts, and others who 
regularly ought to join, bring;.any suck 
actiodk,' the defendant must plead the 
omission in abatement, and cannot give 
it in evidence on ibe general issue, or 
in any ^ther way, or'ty ploeding in bar, 
or in arrest of judgment, or though the 
matter ^ofogtid specially, or appear 
upon the fUtt of the dedarition, or any 
otherpleac^ingof&lhfem^ 2 Vlh. 59. 
pi. 21.25,26,li %jj^flj|*. *554. Deer- 
LidfS^Sal^iSS. Hammn 
v. WmH^bfm per ./ones justice. 1 Mod. 
102. Eldchborough v. Graves. S.’C. 
cited in Carth. 36. Boson v. Sand/b1^ 
1 Show. 29. Ibid. 103. 2 Lev. 113. iVel- 
tHorpe V. Dorrington, Skin. 640. Dock- 
vorayv. Dickenson. 1 Salk. 32. Child 
V. Sands, 5th Resolutibn. Ibid. 4. Hay¬ 
wood V. Davis. Ibid. 290. Broom v. 
Hedges. Brown Ent. 8. pi. 36. Clift. 7. 
pi. 23. Lib. Plac. 2. pi. 11. 2Str. 820. 
Leglise v. Champanie. 5 Bac. Abr. 
■ 260, 261. Cora. Dig. Abatement (£. 8, 
’6 Term Rep. 766. /iddisonv. 
Overend, and Barnatdiston v. Chapman, 
there cited. 7 Term Rep. 279. Sedg- 
ivorth v. OijereTid. 5 Eajft. 420. Bloxam 
V. Hubbard. 


[t] And see post, 2 Saund. 117. note. 
Altliough in actions of tort the noh- 
joindcr of a co-plaintilF is matter ofiplsft 
in abatement only, yet according to t* 
distinction taken above, p. 291 e. & 
note [e], it should seem, that, where 

• • 


the action is substantially and necessa¬ 
rily founded on a contract,‘the Jbrm td 
it in%r^ will not prevent the pl ain tiff 
from being nonsuited for the non-joinder 
of other persons interested. 




Ferrall versus Shaen, Mil. «§• Bar, 

« 

Pasch. 21 Car. II. Reglk. Rol. 371. 
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Case 44. 


L<mdon, 
to wit. 


*•1 "O E it remembered, that hesetofore, to wit, in the 
term of St. Hilary last past, btfforc our Ibrd the 
king at Westminster came John Ferrall esquire^ by John Bead 
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Ferrall versus Sliaen. 


PeruALL 
V. Sraen. 


Dcclarntion. 

•Sec ante, 14 
note (1). Ben¬ 
nett T. FUkins.' 


Bond shewn 
Into court. 


I'Jea. 

Jiiiparlancc; 


defendant prays 
oyer of the «aid 
bond and condi¬ 
tion. 

• See ante, 9 h> 
Jevena v. Har- 
ridge, note (I), 
post, 334. 
Vealev.Warner. 

[ 29S ] 

The condition 
ietout. 


his attorney, and brought here into the court of our said lord 
the king then tjiere his certain bill againsl^ Sir James Shaeii 
knight and baronet, otherwise called Sir James Shaeu, of the 
city of Dublin in the kingdom of Ireland^ knight and baronet, 
in the cust6dy of tlie marshal, &c. of a plea of debt; and 
there are pledges of prosecution, to wit, John Doc and Rickard 
Roe; which said bill follows in these words, to wit; London, 
to wit, John Ferrall esquire * complains of Sir James Hhaen 
knight and baronet, otherwise called Sir James Shaen, of the 
c^y qf Dublin in the kingdom of heland, knight and baronet, 
beinjg ii^^he custody of the niar.shal of the marsluilsea of our 
Jlodl|^e kiAg h^pre the king himself, of a j)le:i that he render 
to huh six h)di||^ed pounds of lawful money-of England, 
which he o^^es to, and unjustly detains from him ; for this, to 
wit, that whereas the said Sir James on the 2.5th day of Majj 
jn the 19th year of the reign of our lord Charles the Second 
now kkig of England, &c. at Tjondon aforesaid, to wit, in the 
parish of Marijle-Bo'w in the ward of Cheap, by his cer- 
taih writing obligatory, scaled with the seal of him the said 
Sir James, and to the court of our said lord the king now 
here shewn, the date whereof is the same day and year, 
acknowledgetl hiinsglf to be held and firmly bound to the 
same John in the said sjx hundred pounds, to be paid to the 
said John when he should be thereunto required : yet the 
said Sir James (altliough often reqUrred) hath not yet paid 
the said six hundred pounds to the same John, but to pay the 
same to him hath hitherto altogether refused, and still refuses, 
to the damage of him the said John of forty pounds; and 
thereof he brings suit. 

And now at this day, to wit, on Wednesday next after 
fifteeiTcdays of Easter in ,this same term, until which day 
the said Sir James'haA leave to imparl, and then to answer, 
&c. before our lord the kihg at Westminster, come as well tlic 
said John Fenall by his said attorney, as the said Sir James 
Shaen hy John Wanter his attorney; and the said Sir James 
defends the wrong and injury whefi, &c. and pram oyer of 
the said writing obligatory, and it is read to him, t,he 

also prays oyer of the condition of the same writing obligatbryj 
and it is read to him in these words, to wit: “ The condition 
“ of this obligation is s\ich, that if the above-bounden Sir 
“ James Shaen knight ‘and baronet, his heirs, executors, or 
“ admjnistratori^ shall and do well and truly pay, or cause to 
“ be paid unto the above-named John Ferrall esquire, his exe- 
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“ cutors, administrators) or assigns, the full sum of three hun- Ferrall 
“ dretl pounds of gpod and lawful money of E^land, on the Shabm. 
“ five>and twentieth day of February next ensuing the date of 
“ these presents, at or in the Middle^Temple-kaUt London^ 

“ deducting thereout only the current exchange of the same, 

“ if any shall be laid out for the exchange thereof from Ireland 
** to Ejigland^ then this obligation to be void and of none 
“ effect, or else to be and remain in full force and virtue.’* 

Which being read and heard, the said Sir Jar^s says, that 
the said John Ferrall ought not to have or maintain his said 
action thereof against him, because he says that the said 
John, after the making of the said writing obligatosy, to wi^ . 
on the loth day of May in.the 20th year of reign of our 
lord the now king, to wit, at Jjondon albrcsaia Jn the parish 
and ward aforesaid, corruptively received of the said Sir James 
thirty pounds of lawful money of England for the forbearance, 
of the said three hundred pounds, in the said writing obliga¬ 
tory mentioned, for one whole year, to wit, from the said 25th 
day of Febmary in the 20th year aforesaid, until the 25th day 
oi' Februaiy in the 21st year of the rqign of our said lord the 
now king, which is beyond the rate of six pounds for every 
hundred pounds for one whole year against the form of the 
statute in such casethereof lately made and provided, whereby 
the said writing obligatory is become void; and this he is 
ready to verify: wherefdteThe pyays judgment if he ought to 
be charged with the debt aforesaid by virtue of the said writing 
obligatory, &c. • ‘ 294* ] 

General demurrer, and joinder in demurrer. r Demurrer. 

But because the court of our said lord the king now here is Continuance, 
not yet advised of giving their judgment of and upon the pre¬ 
mises, a day thereof is given to t^e said parties befor<e our 
lord the king at Westminster, until Wedneshe^ neyct after three 
weekp^of the Holy Trinity, to hear their judgment of ami upon 
the premises, because the court of our said lord the now king 
is not yet, &c.; at which day before our lord the king at 
Westminsi^ come as well the said John as the said Sir Jatnes, 
by i^eiH^f^ nttornies, wdiereupon all and singular the premises 
bein^ seenf^and by the court of our said lord the king here 
fully understood, and mature deliberation thereupon had, it 
seems to the court of our lord the khig that the said plea of 
the said Sir James, in manner and form aforesaid above 
pleaded, and the matter in the same contained, are not suffi¬ 
cient in law to bar him the said John from having his said ac- 
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Fbrrall 
V. Shaen. 


Judgment. 


tion againsl ihe said Sir (/affix’s: therefore it is considered, 
that the said John do recover against the said Sir James his 
said debt, and also eighty shillings for his damages which he 
has sustained, as well on occasion of the detention of that 
debt, as for his costs and charges by him about his suit in that 
behalf expended, to be adjudged to him the said John by the 
court of our said lord tiie king now here with his assent. 
And the said Sir James in mercy &c. (1). 


(1) Sec sinular entries of a judgment 
in debt for tho^plsuntiff on demurrer to 
the plea, tote, 215. Doughty v. Neal, 
281. Duppa V. Mayo. 2 Sound. 64. 

W 


Hodsden v. Harridge. Co. Ent. 126. b. 
pi. 10. 127. a. b. Ibid. 129. b. pi. 11. 
Ibid. 130. pi. 13. Lamb's caae. Ibid. 
131,132. Ibid. 139. b. pi. 19. 


Case 44. 


A bond good 
when made, is 
not void by a 
subsequent 
usurious con¬ 
tract, but tlie 
obligee is there¬ 
by subject to the 
jmuilly by tlic 
latter clause of 
tlic statute, 

12 Car. 2.C. 13. 

t 
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* 12 Car. 2. 
c. 13^ 


Ferrall versus ^haen, Knight and Baronet. 

T^EBT upon bond dated 24th of May in the 19th year 
of the now king. The defendant prayed dyer of the 
condition, which is for 4he payment of 300/. on the 25th of 
February in the 20th year of the now king. And upon oi^er, 
the defendant pleaded in bar that, after the making of the 
writing obligatory aforesaid, to wit, on the 10th of May in 
the 20th yeai* of the now king, the plaintilf corruptivcly re¬ 
ceived from the defendant SOL for itelaying the day of pay¬ 
ment of the said 300/. for one whole year, namely, from the 
said 25th oi FebruUry in the 20th year, until the 25th of Fc- 
hnutry in the 21st year, which is beyond the rate of six pounds 
in the hundred pounds for a year, against the form of the 
statute, whereby the writing obligatory aforesaid became void; 
and this, &c.: wherefore, &c.: upon which the plaintiff de¬ 
murred in law. '• 

And it was adjudged for the plaintiff that the plea wpe not 
goodj for the new statute of usury (*) says, that “ all bonds, 
“ &c. for payment of any principal or money to be lent, or 
** covenanted to be performed, upoh or for any usuiy, where- 

upon or whereby there shall be reserved or taken dbove the 
« rate of six pounds in the hundred by the year, shall be ut- 
** tcrly void :** so that the bond, which is void by this clause, 
ought to be for payment of money upon or for usury : but here 
the bond was not for payment of money upon or for usury, 
hut, for any thing which appears to the contrary, it was made 
for the payment of a just debt, and so the bond was good 
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'when it was made. Then an usurious con^ct ailerwards Fehhali. 
cannot make the bond void which was good at the time when Shaen. ^ 
it was made. But it is true that by such usurious contract 
the plaintiff has forfeited the treble value by the latter clause 
of the statute, but the bond will not be thereby void as is 
above mentioned. Q^tod nota 

Jones and Saunders of counsel with the plaintiff. 


(1) The defence intended to have 1 Leon. 96. Sir WoUastcfi Dixiis case, 
been set up in this case was, that the per Gent Bqron. 3*L4>n. 205. Bod^ 
contract itself, upon which the bond and TasseWs page. 3 Keb. 1*4*2. Rad- 
was given, was illegal. But in order to hi/ v. 7 Mod. 119. Queen V. 

support it, the plea should have stated Setvef, Beaus, per Holt, Bentley v. 

an usurious contract at t//e time the 5ond Cooke, peV *Lord Kenyon, Sittings at 
mas made, and that it was made in pur- Westminster after Michaelmas term 
suance of such usurious contract; for if 1788. Com.'Dig. Usury (B).lbid.(C).[a3 
it mere legal at that time, no subsequent ISdt the taking o& usurious interest is 
event can make it usurious. In Sir primd facie evidence that it was re- 
T. Raym. 196. Rex v. Allen, TmysdenJ. ccived in pusuance of an usurious con- 
took a difference, upon the two clauses tract. 

in the statute 12 Car. 2. c. 13.; which * In order to constitute usury within 
is confirmed by all the authorities an- the statute of 12Ann. 8tat.2 c. 16. so 
cient and modern, that if the lender as not only to make the assurance void, 
contracts for greater interest than the 4)ut also to subject the party to the 
statute allows, so that the agreement is penalty, there must be both an usurious 
corrupt at the time of the loan, all the contract at the time of the loan, and an 
assurance is void; but if he contracts usurious taking ip pursuance of it of 
for no more than the statute allows, but money, or pf money’s worth. 2 Term 
will afterwards (that is, upon a subse- Rep. 241. Scott v. Brest. 1 Buis. 20. 
quent agreement) take more, the assur- Cremes v. Draper, [AJ Therefore if a 
ance is not void, but the party shall promissory note be given for repayment 
forfeit the treble value; S.C. 1 Mod. of^ a sum lent with usurious interest;^ 
69- 1 Vent. 38.; and herewith agreS and .the note when due be taken up, 
the following cases; 4Burr.2253. Ahra- and another note substituted for it, the 
hams V, Bunn, Cowp. 114. Flayer v, of usury is not committed, nor 

Edmards, per Lord Mansfield, Doug, the penalty incurred, till the latter note 
237. Fisher v. Beasley, 3 Wils. 261. be paid; for the note only gives a right 
Lloyd v. Williams, S.C. 2 Black. 792. of action, and perhaps may never be 
3 Term Rep. 538, 539. Tate v. Wdl- paid. 7 Term Rep. 184. Haddock v. 
ings, per BullerZ, 1 Hawk. P. C. 247. Hammett, We have seen that a man 
s. 12. fo. edit. 2 Mod. 307. Ballard v. may subject himself to the penalty of 
Oddey, Cro. Eliz. 20. Pollard v. Scholy. , the statute, and yet the assurance be 

• 

[c] 3 Anstr. 940. Nichols v. Lee, A GVey v, Fomler, 3 Campb. 119, Phil- 
hond fide debt is held n^t to be des- lips y, Cockayne, * 
troyed by being mingled with an usuri- [5] 1 H. Bl. 283. Barbe qui tarn v. 
ous, contract relating to it. 1 H. B1.462. Parker, 
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legal; on the other hand, the assurance 
may be usurious and void by the statute, 
and yet the party may not be subject 
to the penalty of it. For if a man con¬ 
tracts for more interest than the statute 
alloivs, and afterwards takes no more 
than legal intercstt the contract indeed 
is void, but the lender will not be sub¬ 
ject to the penalty. Doug., 236, 237. 
Fishery. Beadey. 1 Hawk. P.C.246. 
S.8. fo. edit.^ 4 Leon. 43- pi. 117. 
Brofuai y*Fulshy^ 3 Leop. 205. pi. 260. 
per Chrk J. 2 Leon. 39. Ayg. Van 
Henbeck'i case. Cro- Eliz. 20. Pol¬ 
lard v. Scholy, 7 Tertli' Rep. 184. 
Hence it follows, (and it has been so 
decided,) that, as the penalty is not in¬ 
curred until more than legal interest is 
actually received^ the time for bringing 
an action for the penalty (which is one 
year after the offence committed by 
statuCei 31 Eliz. c..5. s.5.) begins from 
the receipt of the usurious interest, and 
not from the making of the usurious 
contract, unless mol'e than legal intercsb 
be received at the time of the contract. 
Doug. 235. Fisher v. Beasley, 3 Wils. 
■261. Loyd'y. WiUiams. [c] 

In actions, or informatiops, and- pleas 
upon the statute, care must be taken to 
state the usurious contract correctly and 
truly, so as to meet the evidence, as is 
necessary in other cases of contr^lct, 
otherwise the variance will be -fatal. 


[cj 2 Bos. & Pull. 381.'Scurry v. Free¬ 
man. Where a premium is actually paid 
at the time of the contract, and Bl. per 
cent, is agreed to be paid, the offence is 
complete on receipt of any part of that 
interest. 1 East, 195. Wade v. Wilson. 

[d] The day on which money is 
averred to have been advanced on an' 
usurious contract is material. 4 Esp. 
152. Harris ^ui tarn y.Hudson. iCam'pb. 
445. Brooke qui tarn v. Middfeton. 

■ [e"] And if pleaded gcncra//y the plea 
will be bad on demurrer. 2 M. & S. 


Cowp. 671. Carlisle qui tarn v.' Trears. 
3 Terra Rep. 538,539.' Tatev. Wellings. 
1 Hawk. P. C. 249. s. 27. fo. edit, [d] 
There is however a distinction taken be¬ 
tween actions or informations on the stat¬ 
ute, and pleas in bar ; in the latter, it is 
necessary to set forth th*e whole matter 
specially^ because it lies within the de¬ 
fendant’s own knowledge [e]; but in 
the former it is sufficient to set forth the 
corrupt contract generally^ because an 
action on itiformation may be brought 
by a stranger. 1 Hawk. P. C. 248. s. 24. 
fo. fdit., and the authorities cited in the 
margin. In actions of assumpsit, the de¬ 
fendant may give in evidence an usuri- 
ous contract on the general issue : but in 
actions on a specialty, it must be pleaded. 
1 Str. 498. Lord Bernard v. Saul. Bent- 
leyy. Cooke, per Lord Kenyon, Sittings at 
Westminster afterMichaelmas term1788. 
So in assumpsit, if it appear, cither in 
evidence, or upon the face of the declara¬ 
tion itself, that the contract was usurious, 
the plaintiff cannot recover; but a spe¬ 
cialty cannpt be avoided by usury ap¬ 
pearing in evidence, or on the face of 
the condition, but it must be pleaded. 
1 Hawk. P. C. 248. s. 20. fo. edit. 
Therefore the defendant must not de¬ 
mur in such case, though it be shewn 
for cause that it appears by the declar¬ 
ation that the contract is usurious. 
T Sid. 285. Dandev. Currer. In 


378. HUl y. Montagu. But the objec¬ 
tion is cured 'by the plaintiff pleading 
over. W^ght v. Wheeler, cor. Law- 
hnce J. 1 Campb. 166. in not. 

[y] This position seems hardly to be 
warranted by the case referred, to. 
That case was decided on the ground 
that the date of the loan did not appear 
upon the face of the condition, and 
therefore it was not certain that the sum 
agreed to be paid beyond the^principal, 
might not be for arrears of legal inte¬ 
rest. The passage cited from Hawkins 
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a pica of the statute of usury, it is not indorsee for a valuable consideration 
necessary to recite the statute. Bro.V.M. without^notice of the usury. Doug. 736. 
255. Com. Dig. Pleader (2 W. 23). So 3d edit. Lowe v. Waller, [g] It was 
the defendant must set forth the usu> formerly holden, that the borrower of 
rious agreement specially, and how the money was not a competent wit> 
much more than legal interest was ness to prove the usurious contract, un¬ 
agreed to be given. 8 Mod. 35. Hinton V. less he had repaid the whole money. 
Ihfffey. S. C. 2 Show. 329. 12 Mod. Sir T. ^aym. 191. Long's case in a note 
385. Crotu v. J^oW7i. So he must ex- there. 1 Hawk. P. C. 249. s. 37. But 
pressly aver, that the agreement was after such repayment jie was* a good 
im giving dat/of payment, &c. Sir W. witness to prove the Repayment, and 
Jones, 410. Swales v. Bateman ; and also the usurious contract^ 4 Burr, 
the plea must also &\\ege quod corrupte 2251. 2256. Abrahams v. Bunn; al- 
agreeatum fait, &c. for so is the course though""in Shank qui tarn v. Payne, 
of pleading. Cro. C^r. .501. 1 Str. 633*.,. Lord Jlaymond refused to 

soif V. Whitley. Cum. Dig. Pleader, let the party to the contract be a witness 
(2 W. 23). See the form of the plea in to prove the repayment of the money. 
Lilly’s Ent. 183, 184. J^onesats. Hayes. •Bftt in a late easy, (7 Term Rep. 60. 
Ibid. 113. Clift. 183. 185. Lib. Plac. Smith qui tarn v. Prager,) the court, 
146. pi. 71. 1.56. pi. 99. 2 Vent. 80, upon full consideration of all the cases, 
81. Bush V. Buckingham. 1 Lutw. decided that the borrower is a 
468. Co. Ent. 168. Clagton's case* witness to prove the whole casef^ though 
Carth. 67, 68. Every security given he has not repaid the money. [A] The 
upon an usurious consideration is so staUites 12 Car. 2. c. 13. and 12 Ann. 
contaminated by it, that the statutd of ,st. 2. c. 16. are copied almost 
usury makes the security absolutely from the*st. 21 Jac. 1. c. 17. except as 
null and void; so that it ?ahnot he cn- to the rate of interest. The st. 1.3 Eliz. 
forced by law by any person however c. 8. revives the st. ^7 Ilf8. c. 9. and 
innocent. Therefore it has been held, enacts, s. 3., thUt all bonds, contracts, 
that a bill of exchange, or a promissory and assurances, collateral and other, to 
note, given upon an usurious considera* be made for payment of any principal, 
tion, is void, even in the hands of an or money to be lent, or covenant to be 


is indeed express, that the usurious con- agreement or securities be cancelled by 
tractmiistbe pleaded, although it .appear mutual consent, and a new agreement 
on the face of the condition: but no be entered into, or new securities given 
authority is referred %o by Hawkins, for the debt and legal interest only, all 
[g] But by stat. 58 C% 3. c. 93. the usurious items being struck out, 
negotiable securities given upon an such new agreement or securities will 
usurious consideratioB or contract be binding, 2 Taunt. 184. Barnes v. 
ore made available in the hands of Headley, over-ruling the decision of 
an indorsee for valuable consideration Chambre J. in S. C. 1 Campb. 157. 
without notice. A fresh security given* [A] The case of Masters v. Drayton, 
for the balance of a debt originally *2 T. R. 496, which is contra appears 
usurious is equally void with the'origi- not to have been noticed in Smith v. 
nal security, Forrest. 72. Pickering v. Prager ; however, the practice is con- 
Banks. But if the original usurious formablc to the latter case. 

8 
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performed, upon or for any usury in 
lending or doing any thing aga'lnst the 
said act of 37 H.8. upon or by which 
loan or doing there shall be reserved or 
taken above the rate of 10/. for the 100/. 
for one year, shall be utterly void. So 
that this clause of the statute of Eliza- 
6et/t, which makes usurious contracts 


void, corresponds in substance with the 
statute of 21 Jac. 1., 12 Car. 2., and 12 
Ann. Hence it appears, that all the 
cases in the books upon the subject of 
usury, at least ever since the 13 Eliz., 
arc authorities which apply to all the 
statutes of usury since that time. 


Case 45. Greene versus Jones. 

% 

.Trin. 21 Car, II.'Regis. Roll. 1848. 

MdtUesexfX TJ E it remembered, that otherwise, to wit, in the 
to wit. ^ j XJ term of St. Hilary last past, before our lord the 
king at Westminster^ came Anthony Greene by llobet t Pawlet, 
his attorney, and brought here into the court of our said lord 
the king then there his certain bill against Richard Jones, in 
the custody of the marshal, &c., of a plea of trespass, and 
there arc pledges of prosecution, to wit, John Doe and Richard 
Roc ; 'Which said bill follows in these words, to wit: Middle¬ 
sex, to w’it, Anthony Greene complains of Richard Jones, being 
in the custody of Uie marshal.of the' marshalsea of our lord 
the king, before the king himself, of this, that he, on the 20tli 
day of January, in the 20th year of the reign of our lord 
Charles the Second, now king of England, &c. with force and 
arms. See. upon him the said Anthony, at the parish of St. 
Clement Danes, in the county aforesaid, did make an assault, and 
him tke said Anthony did then and there heat, mntnd, and ill- 
treat, so that ,of his life it was greatly despaired, and other 
wrongs to him did, against the pedbe of our said lord the now 
king, and to the damage of him the said Anthony of forty 
pounds': and thereof he brings suit, &c. 

And now at this day, to fvic, on Friday next after the mor¬ 
row of the Holy Trinity in this same term, until which day the 
said Richard Joneshsid leave to imparl to the said bill, and then 
.to answer, before our lord the king at Westminster, comes as 
f 296 1 Anthony by his attorney aforesaid, as the said 

Richard by John Matcher his attorney; and the said Richard 
defends the force anJ injury when, &c.; and as to coming 
with force and arms, ^or whatever that is against the p^ce of 
our said lord the now king, saj^s, that he is not thereof guilty 
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and of this he puts himself upon the country; and the said Greksf. v. 

therefore likewise, &c.; and as to flie 7'esidiie {1) of Jonfn. 
the trespass aforesaid by hiiji the said RicJtard above supposed 
to be done, the same Richard says that the said Atiihony 


(I) This includes a justification both 
■of the mounding and beating charged in 
the declaration. The reason is, because 
the plaintiff, after he was arrested, as¬ 
saulted the defendant, and resisted him 
in the execution of his ufHce; in which 
case it was lawful for him to wound and 
beat the plaintiff in his own defence, 
and in order to enforce the process of 
the law. 21 H.7.39. pl.*51. S.C. Broke, 
Trespass, 218. Fitz. Trespass, 2'17. 
cites T. I t H.7. and 21 II. 7.39. above 
cited. Cro. Eliz. 268. Pendlcburij v. F,l~ 
moU. 2 Inst. 316. 1 Sid. 216. Dauce v. 
Lucy. 1 Hawk. P. C. 130. fo. edit. 

1 Bac. Abr. 15.5. But unless resistance,, 
or an attempt to rescue himself, be 
shewn, the defendant cannot justify the 
beating, and still less the wounding,»of 
the plaintiff in arresting him under pro¬ 
cess, but he must plead nc4^ilty to the 
moimdhtg anCi battery^ and a justification 
(IS to the assault, otherwise the plea will 
be ill upon demurrer. 2 Str. 10t9. 
Wiltiaiyis v. Jones, S. C. Cas. temp. 
Hard. 298. 1 Ld. Haym. 231. Truscoil 
*v. Carpenter. 2 Vent. 193. Carr v. 
Donne. See2Lutw. 929,930. Patrick 
V. Johnson, where all the former autho¬ 
rities on both sides arc collected,* by 
which case it appears, that there are 
precedents which justify the battery, as 


well as the assault, by a woUilcr maints 
imposnik, to arrest the plain;'If, upon the 
ground that every laj’ing of hands upon 
another awithout aulljoiity is battery. 
However, as these are rfrior in time to 
the case of Williams v. Jones, whicli was 
decided after*time taken to consider of 
the case on bolli sides, it hccr.ir. (n !'o 
much the jsiifcst way to justify t!,e r'v- 
smdt only, and plead not guiliy io tlu* 
haltcry. But perhaps it is not very 
•material whether the arretrt shall be con¬ 
sidered as a justiffcation of the battery 
or not. For if a bailiff, &c. do more 
than barely arrest a person, if be beat 
him or othenvise ill-treat him after the 
arrest, without any resistance, or attempt 
made to rescue himself, he is subject to 
an action, and if Ije justify the battery 
*by an angst under process, ilic plainlilf 
may new assign ; which will bring it to 
much the same thing; 2^11en.7. 21. 
pi.5. S.C. cited 2 Lutw. 930. Patrick 
V. Johnson ? and in the law of Nisi Pri. 
it is said that an officer, by way of tnol- 
litcr manus imposuit, may justify the 
beating, without shewing any resistance 
or attempt to rcscjje, and cites Titlctf, 
V. Fbihall. C.B. Tr. 31 Geo. 2. Bull. 
Nisi Prius* 19. See Willes’ Uep. 14. 
Rowe V. Tutt. 690. Tilley w. Foxhall. [«] 


[fl] Sec 8 T. R. 299. Gregory v. the defendant’s, house, ho may justify 
Ilill; that a plea justifying and beating aud wounding the plaintiff in 

wounding, by way of molUter manus im- resistance of this attempt. 8 T. K. 78. 
posuii, to turn the plaintiff out of the de- Weaver v. Bush. It seems cleat that the 
fendant’s house, is bad on demurrer, defendant cannot in any case justify an 
unless it shew that the plaintiff made actual beating and wounding, unless he 
resistance and assaulted the defendant, shews ii\ his plea that force was used or 
But where the defendant pleads that the attempted on tlie part of the plaintiff: 
plaintiff attempted forcibly to enter his, but still he may justify the beating, that 
VoL. 1. ‘ N n 



296 fl 


Greene versus Jones. 


Greene v. oiioht not to have or maintain liis said action thereof against 
Jone s. ^ because lit says, that before the said time when the said 

^ trespass is supposed to be done,^ to wit, on the 25th day of 
Srptemher in the 20th year of the reign of our lord the now 
king, at the jiarish of St. Clement Danes in the said county of 
Middlesex^ before the same lord the king in the court of our 
said lord the king, (the same court being at Westminster in the 
said county of MiddlcseXi)owi William Wood sued out of the 
court of the same lord the king a certain ivrit, commonly 
chilled a bill of MiddlcseXf to the sheriff of the county of Mid- 
' dlesex directed, by which it was commanded to the same she- 
j-iff that he should take the said Anthony if, &c. and him safely, 
8ic. so that he should have his body before our said lord the 
king at WesthiinsteVy on Friday next after three weeks of St. 
J^lichael last past, to answer the same William of a plea of tres- 
])nss, and also to a .biP. of the said William against the said 
Anthony for twenty and six pounds upon an assumption, ac¬ 
cording to the custom of the court of our said lord the king 

before the king himself to be exhibited (2); whereupon Dennis 

___ * __ 

(2) By 12 Geo. 1. c. 29. s.2. where shewing a compliance with that act. 
the cause of action amounts to thcrsum Therefore, after the word “ exhibited” 
of lOA [A] or upwaivls, an affidavit is to it^s now added, “ which said writ was 
be made and filed of the cause'of action ; “ duly indorsed for bail for 26/. [by vir- 

and the sum specified in the affidavit “ tue of an'affidavit of the cause of ac* 
must be indorsed on the back of the “ tion of the said in that behalf made 
writ or process, for xthich sum only the “ and duly filed in the said court, &c. 
sheriff is to take bail. The language of according to the form of the statute 
the plea has varied since that time, by “in such case made and provided.]*’ [c] 


is to say, what in law amounts to a bat¬ 
tery by way of molliter manus, for it was 
held in 6 T. R. .562. SMith v. Edge, 
that a justification of “ assaulting, seiz- 
ing, and grasping the plaintiff,” In 
order to mrn him out of a vestry-room, 
amounted to a justification of a battery 
within the meaning of 22 & 23 Car. 2. 
c. 9. as to costs. So also in 7 Taunt. 
689. Johnson v.Northxoood, 1 B. Moore. 
420. S. C., a justification of “ ill-treau 
** ing” by way of molliter manus was 
held to admit a battery. Yet in neither 
of these cases wasnt attempted to be 
argued that the pleas were bad on ac¬ 
count of tlieir justifying a battery ; and 


see Willes, 14. Rotoe v. Tulte, supra. 
If the beating in truth amounted to any 
thing more than a mere battery in law, 
the plaintiff must new assign. 

[A] By the 51. Geo. 3. c. 124. s. 1., 
continued by 57. G. 3. c. 101, the cause 
•faction fhust amount to 15/. 

[c] The words between the brackets 
arc now usually omitted, the indorse¬ 
ment on the writ being considered suffi¬ 
cient evidence of compliance with 
the acts of parliament; but if these 
wor^is be inserted, the affidavit must be 
proved. 1 Bos. & Pull. 281. Webbs. 
Heme. 
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Trill. 22 Car. II. Regis. 

knight, oxxA Thomas Davies knight, being sheriff of Greene u. 
the said county of Middlesex jhvkirQ the saidlime when, Stc.to ^ Jones. ^ 
wit, on the same 25th day of September in the year above men- 
tioned, at the parish aforesaid in the county aforesaid, made 
and directed his certain warrant to the said Richard^ then 
being bailifF.of the said Dennis Gauden knight, and Thomas 
Davies knight, commanding the same Richard^ on the part of 
the king, by the same warrant, that he should take the said 
Anthony if, &c. and him safely. See. so that he should have hig 
body before our said lord the king at Westminster afore'saifi, 
on Friday next after thrt’ee weeks of St. Michael li^st past, to 
answer the said William Wood according to the tenor of the 
said warrant; whereby the said tK/rAa/rf afterwards, to wit, on 
the 2Qth day of Octolfer in the year abovesaiti,* at the parish 
aforesaid in the county aforesaid, and before the return of the 
same writ, took and arrested him the*sj«d Anthony according* 
to due form of law. And the said Richard further says, that 
the said Antlwnyt after the taking and arresting of the said 
Anthony^ to wit, on the day and year aforesaid, at the parish 
aforesaid in the county of Middlesex aforesaid, with force and 
arms, &c. upon the said Richard made an assault, and him [ 297 1 
the said Richard then and there would have beat, woynded, 
and ill-treated, unless the said Richard had then and there 
sooner defended himself*Qguinst him the said Anthony. And 
so the said Richard says that the harm, if any then and there ■ 
happened to the same Anthony^ was of the proper assault of 
him the said Anthony^ and in defence of himself the said Rich-% 
ard\ without this, that the said Richard is guilty of any beat¬ 
ing and assault before the said 20th day of October in the year 
aforesaid, or at any lime afterwards; ami this he is rea^y to 
verify: wherefore he prays judgment if the said Anthony 
ought to have or maintain his said action thereof against 
him, &c. 

Demurrer in the uSual form. Dcmuirci; &c. 

And for causes of demurrer in. l^w upon that plea, he the Special cause 
same Anthony^ according to the form of the statute in such 
case lately made and (irovided, shews, and to the court of our 
lord the king here sets forth diese causes following; that is to 
say, because it does not appear by the said plea of him the 
said Richard JoneSf that the smd writ, .called a bih of Middle¬ 
sex^ was delivered to the said sheriff of th*c county of Mi^esex 
to be executed in due form of law at any time before the tres¬ 
pass and assault by tlic said Richard above in manner and 

N u 2 
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Greene vci'sus Jones, 


'Greene v. form aforesaid committed, and for that the said plea is dmihle, 
Jones. uncertain, and wants form, &c. 

^ Joinder in demurrer. 

But because the court of our lord the king now here is not 
yet advised of giving their judgment of and upon the pre¬ 
mises, a day thereof is given to the parties aforcsaiil before our 
,[ 298 ] lord the king at, fFt'A’/wnV/.s/cr, until day next after 

to hc^r their judgment of and upon the said pre¬ 
mises, because the court of our lord the king here thereof 
is not yet, &c. 


Case 4.5. 


Greene versus Jon^s. 


Trin. 21 Car. II. Regis, llol. 1848. 


T 


RESPASS for an assault and battery by Greene against 
JoncS) for an assault and battery committed upon the 
plaintifi* on the 20th day of January in the 20th year of the 
reign of the now king, at the parish of Clement Danes in 
Middlesex, to the damage, &c. The defendant pleailcd in 
bar, that before the 'cime whpn, &c. to wit on the treoenty-jiftk 
day of September in the 20th year aforesaid, at the parish of 
St. Clement Danes, one William Wood* prosecuted out of the 


S. C. 2 Kd». 

007. S.'JS. 841. 

2 Ia-v. 19. Ill 
a pic.-! of jubtili* 
t-atioii to au ac ■ 
lion for an 
ai-saalt and 
Irnttcry, tliat 
the defendant 
arrested tlic 
plaintiff by 
virtue of a wTit 

to the sheriff, . . . . , 

and a warrant .• King’s Beiicli {the same court then being at Wesiminstet' in the 
thwcon^o'thc county (if Middlesex) a bill of Middlesex against the plaintiff, 
defendant, it is returnable on Friday next after three weeks of St. Michael in 
avcr"iiiauho^ Michaelmas term last past, whereupon Gaudfn, and Davies 
writ was deli- tlieii sheriff of Middlesex, made and directed a warrant (1) to 
sWfi’jJ'ercthc the defendant to arrest the plaintiff accortling to the saitl bill, 
rest and w-ar. >wher^u ihn defendant before the return of the said bill, to 

f,s.« u • 

wit, on the 20th of Ocloho' iirthc 20tli year aforesaid, arrested 
the plaintiff. And the defendant further said, that the said 
plaintiff, after the arrest, made an assault upon the defendant, 
and he defended himself; .so the daQiagc, if any be had, was 


am 

rant, for it will 
be so intended, 
but if the fact 
were otherwise 
the iilaintiff 
should reply it, 
and not demur. 


(1) In trespass whcH the defendant set it forth specially. Co. Litt. 283. a. 
justifies under a writ, warrant, precept, 3 Mod. 1.37, 138. Mathews v. Cary. 
ornnyotherauthority whatever, he must .S. C. 1 Salk. 107, 108. 4 Mod. 378 
set it forth particularly in his plea. I’or Lamb Mills. Com. Dig. Pleader 
it is not sufficient to generally' (E. 17). And the defendant ought far- 

tlnit he committed the act complained tlier to aver in his plea that he has sub- 
of by virtue of a certain writ nr other stantially pursued such authority. Co.- 
warrant directed to him, hut he must Litt. 303. b. 




wf bis own assault, and traversed (2), without this, that the 
deicndant is guilty at any time before or aitcr the said 20th 
tlay of October in the 20th year aforesaid; and this, &c.: 
wherefore, &c.: upon which plea the plaintiff demurred 
specially, and shewed for cause that it was not alleged in the 
plea that the said bill of Middlesex was delivered to the 
sheriff at any time before the arrest and assault. And it was 
argued by Saunders for the plaintiffi that the defendant ought 
to have averred expressly, that the bill of Middlesex was 
delivered to the sheriff before the arrest; for it is a matter 
traversable; and the plaintiff may reply, that ‘the defendant 
made the arrest of his own wrong, and traverse, without this 
that any bill of Middlesex was delivered to the sheriff before 
the arrest made. And if the mdlter were so/ ^ in truth it 
was), the plaintiff is now precluded from taking that issue by 
the bad pleading of the defendant for he has only shewn 
that a bill of Middlesex was sued out, per quod th^ sheriff 
made his warrant, &c.; so he has not alleged any thing tra¬ 
versable, except the qm' quod, upon which no issue can be 
taken (3). And it is out of all controversy, that if the sheriff 
make a warrant to arrest a man, and the bailiff arrest him 
accordingly, and this before any writ delivered to the shcriflj 
it is a trespass, and the party arrested may maintain an action 
of trespass and fiilse ijpprisonment, although a writ be deli¬ 
vered afterwards (4<); yet it isT the common practice of some. 


CUEENE V. 
Jones. 


C 29!) 3 


(2) Instead of traversing the time 

mentioned in the declaration as is done 
here, the practice now is to aver that 
the matter of the justification is the same 
trespass, which the plaintiff complains 
of without a traverse. Such an aver¬ 
ment is equivalent to a denial or tra¬ 
verse, that the trespass was committed 
at any other time than what is stated in 
the plea. Therefore ano^ier denial of 
the same thing would be superfluous; 
Cro. Car. 228. Tyler x. Wall ; and see 
Halve V. Planner, ante, p. 14. note (2), 
and the authorities there cited, and 
2 Saund. 5 c. in tlic note. * 

(3) It seems to have been also held, 
by the court in this case, that the per 
quod WAS not traversable, though neither 
.Saunders nor Levinz take any notice of 


this point*. For in Beale v. Simpson, 
1 Ld. Raym. 410.412. ’^'rebyC. J.said, 
“ the case of Greene v. Jones is in point 
“ to shew that a per quod, or which is 
“ the same things virtute cujus, is libt 
“ traversfible ; and that he himself had' 
“ a report of that case, in which it np- 
“ peered that it was held by the court 
that virtute cujus is not traversable.” 
Kcble, in his report of this case, (2Kcb. 
G07.) says, the “ court agreed that vir- 
“ tutc cujus is not traversable, but only 
“ the issuing out of the writ, or that he 
“ had no warrant.” Sec ante, Bennett 
V. Filkins, p. 23. note (5). 

(4) Levinz, in his report of this case, 
t2 Lev. 19). says, that Bale C.J. and 
the rest of the court held, “ that if in 
“ truth a writ be sued out, although ike 
N n 3 
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Green’I' v. 
Jones. 


baiiifTs to arrost and imprison a man, and afterwards to take 
out a writ, which w’as done in tiiis case, and therefore it wa» 
fit to be punished. And therefore he prayed judgment ftw the 
plaintiff; and the rather because the plaintiff had d«nnuned 
specially, and shewn the fault of the plea, but the defendant 
would net amend, because, he knew that the trutl\ of the mat¬ 
ter was against Kim. 

Levinz for the defenfiaiit argued, that the plea, primd facie, 
was good enough, and that all the precedents are os this is, 
as he said, namely. Coke’s Entries, 42. b. 160. b. 302. a. 
304. b. 655. "b. 8 Rep. 113. b. Dr. BonhaTns case. 

{But note, that Coke’s Ent. 42. b. 160. a. b. and 8 Rep. 
113. Dr. Bonham^s case, expressly shew that the writ, &c. or 
the warrant,' •xas delivac^. And the V)ther books do not 
prove much in point of precedents (5), because there was not 
‘.my occasion in thos^ oiscs to shew the delivery of the writ, 
&c. as here is). And he further said, that the plaintiff should 
have replied that this arrest was before the delivery of the 
bill of Middlesex^ and then the matter would come in ques¬ 
tion, but now the plaintifl* by his demurrer has lost the ad¬ 
vantage of it. 

And of such opinibn was the court, namely, that it shall be 
intended that the bill oVMiddlcsex was delivered to the sheriff 
before the arrest, and before the malwng of the warrant, and 
, that the plaintiff should have replied the contrary specially, if 
it had not been trge. For the arrest being after the prose¬ 
cution of the bill of Middlesex, and it being said in the plea 
that the bill was sued out per quod the sheriff made his war¬ 
rant, it shall be intended to be delivered tp the sheriff bfore 
the making of the warrant, until it shall be specially shewn to 
the contrary; which the plaintiff has not done, but has de- 
murretl whereby he admits thfc delivcrxj of the bill, although he 
h.as shewn the want of averring the delivery of the bill for 
causers). And the court was ready to give judgment for the 


“ hhcrijf makes a warrant before the writ 302. 308. 315, 316. 343, 344. 366, 367. 
“ comes io his hands, it is lawful; and 384. In other precedents the delivery 
“ lliat tlic precedents arc both ways, as of the writ or the warrant is alleged to 
“ Dr. Bonham s cose, 8 llep. and the have been before the arrest, such as 
“ other cases cited.” But the accuracy ‘’2 Brown. 146. Clift. 153, 154. Lib. 
of this report seems very questionable. • Plac. 309.312.370.394. And it seems 
The precedents seem to be both to be the present practice so to allege it. 
ways. Tlic following ones arc agrcca- (6) This case is cited and recognised 
ble to thib: 2 Brown, 134. Lib. Plac. in 2 Lutw. 1287. Redman v. Idle. If a 
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defendant} but they gave the plaintiff leave to discontinue GuEtuEv. 
upon payment of costs, because in truth the bill was not deli- ^ Jones. 
vered to the sheriff until after the arrest, as tljje court was 
informed by the plaintiff’s counsel. Note: There were other 


defendant justifies an assault and bat¬ 
tery, &c. by virtue of a writ which was 
not sued out until after the making of 
the warrant and the arrest, the present 
practice seems to be to reply that fact 
by way of netv assignment. With respect 
to which, it appears to be a rule, that 
where the defendant has committed se¬ 
veral trespasses either upon the person, 
goods, or land of anothor, some of which 
are justifiable and others not, and the 
action is brought for those trespasses 
which are not justifiable, but the de¬ 
fendant by his plea answers those only 
which are, the plaintiff by his replica¬ 
tion should make a new assignment. 
Here the assault, &c. committed ajier 
the issuing and delivery of the writ is 
justifiable, but that which was com¬ 
mitted h^ore is not. The action was 
brought for the assault, &c. before the 
issuing and delivery of tlie writ, but 
the defendant has answered tliat only 
which was committed (ftcr, therefore 
according to this rule the plaintiff ought 
to make a new assignment. For the 
same reason, where the plaintiff was 
properly arrested at first, but is detained 
after he has been duly discharged oift 
of the defendant’s custody by the direc¬ 
tion of the plaintiff in the original suit, 
if to an action of assault, &c. the defend¬ 
ant justifies under the* writ in the ori¬ 
ginal suit, the plaintiff by hi# rcpiicati*)!! 
should make a new assignment, 1 Ld. 
llaym. 465. In 2 Wife. 4. Scott v. 
Dixon, it was held upon a general de¬ 
murrer, that the plaintiff, in a case like, 
the present, ought by bis replication to 
have made a new assignment, and not 
to have concluded with praying judg¬ 
ment and his damages. In that case 
the defendant justified under a capias 
ad respondendum ; the plaintiff rcplcd 


that the defendant released him from the 
arrest, jind afterwards arrested him 
again, and because the defendant oc- 
hnoviledged the trespass, prayed judg¬ 
ment. It is true the defendant acknow¬ 
ledged the trespass, \}uf had fully justi¬ 
fied it by his plea, which her could not 
do without acknowledging the trespass; 
consequently, if the defendant had com¬ 
mitted anp’thcr trespass upon tlie plain¬ 
tiff besides that which was Justified, the 
plaintiff should have set it^ forth by way 
of* new assignment. Hence it appears 
that the plaintiff cannot new assign un¬ 
less there have been lixo assaults, &c. at 
least committed upon him; for the new 
assignment is an acknowledgment by 
the plaintiff that the defendant has jus¬ 
tified one assault, &e. In these cases, 
• however, a new alsignmcnt is only ne¬ 
cessary where there is but one count in 
the declaration. For if there be as 
many-counts as there were assaults, &c. 
and some qf them canno||J)c justified, 
the plaintiff may provu those xoilhout 
a new assignment, because as to them 
the defendant will be obliged to plead 
not guilty. Bull. Nisi Pri. 17. The 
use,J;hcrcfore, ofinlfcrting several counts 
in the dedaration in actions of assault, 
&c. is to avoid the prolixity of making 
a new assignment. And indeed it is 
often injudicious to make a neiv argu¬ 
ment in these cases. For where the 
declaration contains just as many counts 
as arc equal to the number of as¬ 
saults, &c. as where, for instance, 
there have been txvo assaults, &c. and 
there arc txvo counts, and the defend- 
’ lyit pleads the general issue to the whole 
declaration, and a justification to one of 
the counts, the plaintiff had better put 
the justification in issue, and in case 
the defendant proves it, give evidence 
N n 4 
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GiiEENR V. liiiilts ill the plea, as I think, namely, that the defuiuiaiit 
^oNEs. ^ alleged tliiit Wopd had prosecuted the bill of Middlesex out of 
~ the King’s Bench on the 25th of September in the 20th year 
of the king; whereas it appears judicially that the court of 


of die second assault upon the second 
count, tluin make a new assignment. 
For if the pluintiif fails in tlic proof of 
the allegation in the new assignment, 
ho cannot afti^rwards have recourse to 
the second coui.tbecause by the new 
assignment ho acknowledges that one 
of the assaults, &c. is justitied, and has 
therefore abandoned one count, and 
relics upon the assault, &c. \n the new 
assignment, therefore, he cannot avail 
himself of one and the same act of as* 
suult, &c. both on tjic new assignment’ 
and on the second count, but if the 
jilainliff can prove itvo assaults, &c. be¬ 
sides that which he has waved, he might 
tlo so upon the second count, 2 Term 
Hop. 177. Atkinson v. Malteson. 6 Mod. 
120. Ilelwis V. Lombe. If in truth the 
slierilfhas not had any writ delivered to, 
him at all, or if he has not vnude any 
warrant to arrest the plaintiif, then the 
jiroiier way ‘oeems, to be for the plain- 
tilf by his replicatioft to traverse the 
issuing of tlicwrit, or the making of the 
warrant mentioned in the plea. 

A new assignment is used to ascer- 
tohi, Vvish precision and exactness, the 
'phioo or time whic^* had been ;iHegcd 
oidy goneruliy in the declsratldn. It 
is also used to explain that more fully, 
which is only apparenihf answered by 
ihe 'plea. As w'hcrc the plea covers 
ihe whole trespass, (which it mu.st'do, 
otherwise it would be bad on demurrer, 
see aiilc, p 28. note 3.) but mistakes it, 
that is, does not hit^ if I may so say, 


either wilfully or ignorantly, the whole 
or some part of the trespass which the 
plaintiff intended in his declaration, 
the plaintiff must new assign to explain. 
It w’as anciently the most usual practice 
in trespass clausum Jregitt to declare 
generally of Iweaking the plaintiff’s close 
at A. Co. Ent. Trespass, passim. This 
general rnode of declaring put the de¬ 
fendant under ^ difficulty of knowing 
in what part of the vill of A. the tres¬ 
pass, which the plaintiff meant by his 
declaration, was committed. The de¬ 
fendant was therefore permitted to plead 
that the close was his freehold, which 
he might do without giving it a name, 
‘‘because as the plaintiff was general in 
bis count, the defendant might be as 
general in his plea. And if the plaintiff’ 
traversed it, be run a great risk; for if 
the defendant bad any part of his land 
in that vifl,*'the verdict would be for 
him on that issue [c]. This turned the 
difficulty upon the plaintiff, and there¬ 
fore he was almost always driven to a 
new assignment, in which he ascertained 
the place with proper exactness. 2 Salk. 
453 . Uchvis v. Lombe. S. C. 6 Mod. 
117,118,119. recognised by fVillcs C.J. 
in 4 amberl v. Strother. Willes’s Rep.223. 
2 Black. 1089. Marlin Kesterton. If 
was also nut unusual for the defendant 
to name the pKicc in bis plea. And 
tpopgb it wus held in Dy. 23. b. that the 
defendant was bound to name the place 
in -liis plea, otherwise the plaintiff need 
not new assign ; yet the authority of that 


[c"] So if the plaintiff reply to a plea found for the defendant, if he can show 
of right of common, that the close men- that any part of the close was inclosed 
tioned in the dcclardtion and ^lea has within that time. 2 Taunt. 159. Ilaxviic 
been inclosed twenty years, which the v. Hacon. 
dcfendunl Haverses, the issue will be 
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rrin, 22 Car. II. Ilegis. 

King’s Bench was not open or sitting upon that day, being Greene v. 
out of term, and therefore no bill of Middles^ at all could be Jones. 
tlien sued out. (7) Also it is said that Wood^ atjthe parish of 
St. ClementSy prosecuted this bill out of the King’s Bench at 


case seems to be over-ruled by the latter 
case of Helms v. Lombey which was 
afterwards affirmed in tlie K. B. and 
recognised in Lambert v. Strother, and 
by Mr. JusticeZ-aiurcwce, in7TermRep. 
335. Goodright v. Rich. This general 
plea of freehold is usually called the 
common bar, and sometimes the general 
issue. However, though this plea ge¬ 
nerally forced the plaiijtiif to new assign, 
yet he might unquestionably traverse 
it; 6 Mod. 119.; yet it was once unac¬ 
countably supposed by some not to be 
traversable. Cro. .Tac. 594<. Rickman v. 
Coxe. It must strike every one, that so 
general a plea as liberum tenementum is, 
seems contrary to a principle in pleadin^^, 
“ that every plea should contain a di- 
“ rect and positive ansvver to the de- 
“ duration so as to bar the actioh if, 
“ true in fact.” This plea does not 
seem to be within this priflbTpIc,because 
the plaintiff may, notwithstanding, have 
such an interest in the land as will sup¬ 
port bis action; for he may have a/ease 
for years, though it be the defendant’s 
J'reehold. In the case of Lambert v. 
Strother, tVilles C. J. thought for this 
reason, that the plea was confined "to 
those cases where it is used as a pom- 


[r/j And accordin^y in pMster term, 
tleo. 4'. Cocker \. Crompton, the court 
of K. B. so held. In that*case tlfc de¬ 
claration stated a trespass in the plain- 
tilF’s close called the situate in 

the parish of/I..* the defendant pleaded 
libi rum tenementum, on which the plain* 
tift* took issue without newly assigning. 
At the trial at Lancaster Spring Assises 
lH2v3, it appeared in evidence, that the 
defendant had a close called the Fold- 


mon bar only: but where the declar¬ 
ation ascertains the place, he seemed 
to thinlt, that the general plea of free¬ 
hold could not be supported, Willes's 
llep. 222. {d'\ ^ 9 

If the new assignipcnt be in other 
lands, the l^laintiff should giyc the place 
a name, if if have one, and otherwise 
describe it with the same certainty, as 
is now fos |he most part usual in de¬ 
clarations in trespass ; and if it be In the 
same land, its abuttals should be set 
fsrth in such a manner, as that a plain 
difference may be perceived between 
the place so new assigned, and that 
mentioned in the plea. Bro. Trespass, 
203. As the plaintiff avers that the 
place new assigned is another and dif- 
Jewnt place from that mentioned in the 
plea, he waves or abandons the tres¬ 
pass which the defendant has justified. 
The defendant therefore cannot plead 
to the new ussignn^nt, that the place 
mentioned therdtn is the same with that 
in the plea; but if in truth they are the 
same, the defendant should plead not 
guilty, and take advantage of it in evi¬ 
dence and thereby prevent the plaintiff 
from, giving evidence of any trespass 
coniftiittod in that place. 14-H. 8. 4.‘ 


yard, situate in the parish of A , and the 
defendant’s counsel contended that 
they were at liberty to apply all the 
evidence of trespasses in the close 
called the Foldyard to the defendant’s 
close. A verdict was taken for the 
plaintiff with liberty to the defendant 
to move for a nonsuit on the point: 
Uie court of K. B. however, in the fol¬ 
lowing* term, refused a rule to shew 
cause. 1 Barn. & Cress. 189. 
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Greene w. JVeslminsfer, which is nbsurd and impossible. But these mat- 
JoNEs. ^ not raeved through the forgetfulness of the plain- 

’ tiiPs counsel^ which he thought a great fault in himself after¬ 
wards, &c. 


j)1.3. S.C. Bro. Trespass, 168. 27H.8.7. 
pi. 21. S.C. Bro.Trespass, 3. C^o. Eliz. 
492. Freeston v. Crouch, [e] The new 
assignment being in the nature, of a de> 
claratioA, the defendant must plead to 
it in the same nlanher as 19 a declar¬ 
ation. Goidsb. 191. Bodyam v. Smith. 
S. C. Moor, 540. by the name of Odi- 

t 

[e] See also 15 East, 2^5.' Pratt v. 
Groome, that the plaintiff, in such case, 
cannot give etridcncc of any trespass . 
committed in the plkce mentioned in 
the defendant’s plea. 

[y] This arises from the provisions 
of the stat. 22 & 23 Car. 2. c. 9. s. 13G. 
which enacts, that in all actions of 
trespass, assault and battery, and other 
personal actions, wherein the judge, at 
the trial of the cause, shall not^^nd and 
certify under his hand upon the back of 
the record, tljat an assault and battery 
was sufficiently proved by the plaintiff 
against the defendant, or that the free¬ 
hold or title of the land mentioned in 
the declaration was chiefly in question, 
the plaintiff in such action, in case the 
jury shall And the damages to be under 
the value of 40s. shall not recover, or 
obtain more costs of suit than the da¬ 
mages so found shall amount unto.” 
This statute is confined to actions of 
assault, and trespass guare clausum. 
Jregit, notwithstanding the words “other 
personal actions the reason is, be¬ 
cause it is not possible for the judge, 
in any other action than those two, to 
grant such a certificate as is mentioned 
in the act. 1 Salk. 208. Ven v. Phillips ;, 
and 8 East, 295. Edmonson v.Edmonsoh, 
per Lord Ellcnborou^i C. J. A*" certifi¬ 
cate however is held not to be neces¬ 
sary in an action of assault, wherever 
14 


am v. Smith. Cro. Eliz. 589,590. And 
if the plea be such as would require n 
new assignment, if pleaded to a declar¬ 
ation, the plaintiff must also new assign 
in this cose. In most cases it is a pru¬ 
dent thing to let judgment go by default 
to the new assignment, [y] It is now the 
usual way in all the courts at fFestminster, 


the defendant justifies the battery in a 
special plea which is found against him: 
for it would be idle to require a certifi¬ 
cate of that which appears already by 
the record. 6 T. R. 562. Smith v. Edge. 

7 Taunt. 689. Johnson v. Northmood. 

1 B. Moore, 420. S. C. It is otherwise 
where the assault only is justified. 

3 T. R. 391. Page v. Creed. 1 Taunt. 
16.* Brennan v. Redmond. So a cer¬ 
tificate is unnecessary in an action of 
trespass quurv clausum Jregity where- 
ever "the defendant pleads a special. 
plea, which is found against him, what¬ 
ever be the nature of that plea: for the 
plea must show, either that the free¬ 
hold cannot come in question, in which 
case the statute does not apply; or 
that it docs, in which case a certificate 
is unnecessary for the reason above 
given. 2 H. Bl. 2 . Rcdridge v. Palmer. 

2 H. Bl. 341. Comer v. Baker. 7 T.R. 
659. Peddell v. Kiddle. So if the spe¬ 
cial ^)lca bq not traversed; or if it be 
tr&verscd, and found for the defendant, 
yet if the plaintiff new assign, and the 
defendant plead not guilty to the new 
assignment, and it be found against him, 
*no certificate is necessary. 2 Lev. 234. 

Asser v. Finch. 2 Str. 1168. Beale v. 
Moore. 1 East, fl.TO. Martin v. Val- 
lance. For though tlic right as claimed 
by the pica bo dctcnulned in favour of 
the dcibniUint, yet the applicability of 
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6 Mod. 119. and particularly in C.B. which case, the defendant is bound to 
by rule of court A. D. 1654, to ascer- answer ^hat place, and cannot plead 
tain the place in the declaration. In the commot^ bar. Bro. Trespass, 168. 


that right to the trespass complained of 
is put in issue by the new assignment 
and plea thereto; and therefore it ap¬ 
pears by the whole record whether 
the freehold come in question or 
not. Unless indeed it be quite ma¬ 
nifest from the nature of the plea, and 
new assignment, that the matter co¬ 
vered by the plea is no longer at all in 
question, as where the plea set put a 
right of way by metes and bounds, and 
the plaintiff newly assigned extra viam, 
so that the extent of the way was ad¬ 
mitted. Cockerill v. Allanson, Hullock 
on Costs, 76. So where to trespass for 
breaking plaintifTs house and taking his 
goods the defendant justified under a, 
warrant, and the plaintiff newly assigned, 
that the defendant continued after the 
return of the writ. 4 Taunt. 98. Gi'C- 
gory V. Ormerod. In such cases it ap¬ 
pears that the action is for cause to 
which the matter uf the plea cannot be 
applied, and the case is the same as if no 
special plea had been pleaded: of course 
a certificate is necessary. It is difficult to 
reconcile the two lust cases with the cases 
of Asscr V. Finch, and Martin v. Val- 
Innce, even on the ground above stated; 
neither is it absolutely necessary, as the 
doctrine of Asser v. Finch is fully sup¬ 
ported in a later decision. 3 B. & A. 
-H3. Taylor v. Nicholls. As the slight¬ 
est excess is sufficient to entitle the 
plaintiff to a verdict on the hew as.9ign- 
inent, which, according to these deci¬ 
sions, gives him all the costs, it is dvi- 
<lcntly very dangerous for the defendant 
to plead to the new assignment, and 
hence the observation of the learned 
•Serjeant, tliat “ in most cases it is a 
prudent thing to let Judgment go by 
default on the new assignment.” Tor 
thougit the doing so ensures the plain¬ 


tiff his costs as far as such judgment* 
yet if he proceed to trial on the special 
plea, an4 fail, the defendant will be en¬ 
titled to the general costs, for the plain¬ 
tiff might have entered a noU pros, as 
to that plea, and assessed his damages 
on the new assignment'before the she¬ 
riff. 13 East, 191. Thornton V. WUliam~ 
son. The defendant however must 
take care, that a plea of not guilty to 
the declai;4lk)a be not left entire on the 
record, when judgment by default is 
suffered on the new assignment; for if 
*t be, it is held that the plaintiff cannot 
assess his damages before the sheriff, 
but is compelled to go to trial on such 
plea of not guilty, notwithstanding the 
judgment by defkult. 3 Brod. & Bing. 
117. House y. Thames Commissioners. 
(See also 1 Barn. & Cress. 278. Longden 
*v. Bourn.) And this brings the case 
within that class in which it is determined 
that, where the plaintiff succeeds in 
part of his dcraan^, and fails in the rest, 
he is entitled to the general costs, de¬ 
ducting his costs on those parts in 
which he fails, but not allowing the de¬ 
fendant his costs thereon; but that 
where the defendant suffers judgment 
. by default as to part, and succeeds on 
all the issues as to the rest, he is en¬ 
titled to the general costs, in like man¬ 
ner as he is when he succeeds on any 
one plea which goes to the xiahole cause 
of action. 3 T. R. 654. Day v. Hanks. 
8T.R. 466. Griffiths y. Davies. 5 East, 
261. Postan v. Stanxoay. ' 11 East, 263. 
Vivian v. Blake. 1 Brod. & Bing. 222. 
• Trotman v. Holder. Ibid. 465. Bcanclt 
V. Coster. 8 Taunt. 129. Baggy. Wells. 
*4d3. Sc A. 43. Holroyd v. Breare. Per¬ 
haps th« proper mode of entering the 
judgment by default to the new assign¬ 
ment may be somewhat in this form: 
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284. 9 H. 7. 6. pi. 8. Bro. Trespass, 
422. 6 Mod. 119. Where the plaiiitlfF 
and defendant agree in the place, the 
plaintiff cannot new assign.’ But if the 
defendant, professing to answer the 
whole declaration, does in reality jus¬ 
tify only pari of the trespass for which 
the action is brought, the plaintiff must 
new assign ; and if he doubt the truth 
of the justification, must also r^ply to it. 
For it is necessary in many cases to tra¬ 
verse, or otherwise answer, the plea, 
and also fo new assign, [jg;] As where 
the defendant pleaded, that the house 
in the declaration was called C. house, 
and one of the closes Btitchacre, and 
the other Whitcacre, and that they were 
his freehold; .the plaintiff traversed that 
C. hoiisc and Blackacre were the efe- 
fendant’s freehold, and new assigned 
the trespass in 20 acres other than 
Whiteacre. It was objected, that the 
new assignment was a xmver of the 
former pleadings as to all, and there¬ 
fore the plaintiff ought not to have 'tra¬ 
versed ; but the court held it proper: 


for as the defendant had hit some St 
the places in which the plaintiff intend¬ 
ed the trespass and pleaded thereto, 
the plaintiff was at liberty to answer 
that part, and the defendant should not 
wave his plea and plead to all de novo. 
Cro. Eliz. 812. Preltyman v. Lawrence. 
So where an action is breught for fish¬ 
ing in the river T. being tbe plaintiff's 
fishery, and the trespass intended by 
the declaration is for fishing to the ex¬ 
tent of two miles and upw'ards ; if the 
defendant pleads that he is seised in fee 
of 10 acres adjoining the river, and pre¬ 
scribes for a free fishery in the river 
along the side of the 10 acres, the plain¬ 
tiff ought not merely to traverse the 
prescription and go to issue upon it, 
because at the trial he would not be 
permitted to give evidence of any act of 
fishing by the defendant, cither above 
or below the 10 acres, for the question 
would be confined to the prescription 
only; but the plaintiff should also new 
asrign, and state that the trespass com¬ 
plained of was not only fur fishing in 


“ And the said defendant, relinquishing 
bis said plea by him fitst above pleaded 
to the said declaration so far as the same 
plea relates to the said trespasses above 
newly assigned, says nothing in bar or 
preclusion of the said trespasses abijivc 
newly assigned, whdrefore, &c.” There 
is nothing incongruous in this, for the 
new assignment is virtually contained 
in. the declaration, and ft is on that 
ground entirely thfit the judgment 
in House v. Thames Conunissionets 
proceeds. 

[gj Where a single act of trespass 
is laid in a declaration without “ divers 
“ days and times,’’ and the defendant’s 
plea in justification covers that act, to 
which plea the plaintiff replies, he can¬ 
not also new assign. 7 Taunt. 1.‘36. 
Taylor v. Siiiilh. So where the declar¬ 
ation contains several counts, each 


alleging a single act of trespass, and 
the defendant pleads a separate plea of 
justification to each count, the plaintiff 
cannot take issue on such justifications, 
and also new assign another act of tres¬ 
pass ; for such replication and new as¬ 
signment arc double, and extend the 
cause of complaint beyond what is con¬ 
tained in the count. 10 East, 73. 
Cheasley v. Barnes. In a note to this 
latter case, p. 01. a case of Franks v. 
Morris is .mentioned, where to an ac- 
tion of assault the defendant pleaded 
son assault: the plaintiff replied, dc in¬ 
juria, and also new assigned that the 
defendant beat him in a more violent 
manner than was necessary for the de¬ 
fence of himself. The case was ad¬ 
mitted to involve the same question as 
Chcasley v. Barnes, and to be governed 
by that decision. 



300 c 


Trin. Car, 

ihe river adjoining the 10 acres, but 
also above and belovi', and then the de¬ 
fendant will be under the necessity of 
giving some answer to the whole tres¬ 
pass. In this case, without a new 
assignment, the plaintift' would run a 
great risk of l^ng tricked. For, if the 
prescription were found for the defend¬ 
ant, he would succeed in the action, 
though guilty of almost the whole tres¬ 
pass for which the action was brought. 
So where a man claims * a right of 
way, which is disputed by the owner 
of the close, and has commTttcd tres- 
passes in other parts, tvcsidcs those in 
which ho claims the way, if the de¬ 
fendant pleads a right of way, the 
plaintiff must traverse it, and further 
state in a new assignment that the de¬ 
fendant committed trespasses in other 
parts of the close. In cases where the 
plaintiff answers the plea and also new 
assigns, it is usual to aver in the new 
assignment that the action was brought 
as well for the trespass mentioned in 
the plea, as for the trespass which is 
new assigned. Hut where the .plea 
does not at all meet the place in the 
declaration, but justifies the trespass in 
some otber place of the same name, or 
otherwise, upon some legal ground of 
defence, the plaintiff makes merely a 
new assignment without traversing any 
part of the plea, for that would ob¬ 
viously be repugnant; in which new.as- 
signment care must be taken to describe 
the place with ail its abuttals by metes 
and boundaries, so as Nearly to distin¬ 
guish it from the place justified ii>tl)e 
j)lca. Dy. 264. Cro. Jac. 594. Cro. 
Eliz. 355. 492. As ^here a mart is 
possessed of two closes, each called 
the Road, and the defendant has a 
right of passage over one, but none 
over the other close, if to an action for 
going over the close where he has no 
right, he justifies going over that where 
he /ifls a right, the plaintiff must new 
assign. It is almost needless to ob- 


II. llcgis. 

serve, that in this case it is not usuu 
to statc^liat the action was brought as 
well for tin! trespass justified, as for 
that which is new assigned. So where 
in trespass a grant of a way, common, 
&c. is pleaded, if the defendant has 
used the*way, &c. in a different man- 
nei* from what he is entitled to do 
under th^ grant, the plaintiff must new 
assign. 1 Term llejji. 500. Seniwusc v. 
Christian. , * 

With resperjt to trespass Jbr ia/ciiig 
goods; this action differs from the other, 
because that is local, this is transitory, 
the place .being mentioned in the de¬ 
claration merely for a venue. Cartli. 
176. But as the defendant may by his 
plcfa make the action local by his justi¬ 
fying in some particular place, in which 
case it has been held that he must give 
tbc place a name, the plaintiff may new 
assign in this action as well as in the 
otiier. Bull. Nisi Fri. 92. Cro. Jac. 
141? Bait V. Bradley. Freem. 2.38. 
‘Cocldey v. Pagrave. 2 Salk. 453. Coke 
V. Evafis. 6 Mod. 120. Ilelwis v. Lomhe. 
Goldsb. 191. Bodyam v. Smith. As 
where trespass ig brought for taking 
away* the plaintiff’s oaks; the defend¬ 
ant pleads that the oaks were standing 
in a certain close called A. situate in 
the manor of O. which is the freehold 
of'B. who felled them, and justifies 
• taking* them away by the command of 
B. The plaintiff may new assign that 
the oaks were growing in the plaintiff’s 
close within the manor of W. and were 
other oaks, &c. than those mentioned 
in the plea. In these transitory actions 
not only the place, but the time may 
be made material by the plea, and then 
the plaintiff must new assign the tres- 
' pass at another time, 2 Ld. Raym. 
1015. 1 Lev. 110, Ill. Lee v. Rogers. 

*-rOf this, instances were given in the 
beginning of this note in actions of 
assault, &c. See 2 Saund. B c, d, h. 
So where in actions for breaking and 
entering the plaintiff’s house or land. 



300 


Greene •oersus Jones. 


felling his timber or taking away his 
goods, the defendant pleads a.Mcencc, 
\vhicb the plaintiff had revoked before 
any of the trespasses were committed, 
or which was confined to some parti* 
cular thing, and the defendant exceed¬ 
ed it, the plaintiff must state tlie revo¬ 
cation or excess in a new* assign¬ 
ment. [A] There are some replications 
which .rather partake of the 'nature of 
new assignments than are properly and 
strictly so- As where a knan abuses 
an authority or liccnc5, which the 
law gives him^ by which he becomes a 
trespasser a& initio; if tlie^ defendant 
pleads such licence or authority, the 
plfuntiff must reply the abuse. 8 Rep. 
146. TheSuCarpenter^ ce&G. SWils.* 
20. Dye v. Leatherdale. 3 Terra. Rep. 
292. Taylor v. Cole. S. C. 1 H. Black. 
555. 1 Term Rep. 338. Gundry v. 

Fekhanif per BuUer J. [f] 


[A] See 3 Campb. 524. Ditchafn v. 
Bond. But where tlie declaration com-' 
plains of trespasses on divers days and 
times and the defendant pleads a licence 
generally, hd'is bound to shew a licence 
co-extensive with the trespasses proved; 
and therefore the plaintiff having shown 
atrespass prior to Uie date of the licence, 
was held to be entitled to a verdict, on 
an issue simply denying the licence 
without any new aslignment. 11 East, 
451. Barnes v. Hunt. A licence must 
be pleaded specially. 2 T. R. 166. 
Bennett v. AUcott, 7- Taunt. 156. Tay¬ 
lor V.* Smith. But in an action on the 
case for a nuisance, it may be given in 
evidence under the general issue. 8 East, 
308. Winter v. BrodemeU. In that case 
it was determined that a licence acted 
upon and executed is not countermand- 
able; at least not vrithout putting the 
party in the same situation as he was 
before the licence was granted,* and re¬ 
paying him any expense that he may 


(7) It seems this would have been a 
fatal objection; as it is now upon a spe¬ 
cial demurrer. 3 Term Rep. 184. 
note (A), Atkinson v. Anderson. Ibid. 
183. Belk V. Broadbenty where it appears 
to be admitted, that the objection would 
have been valid, if the ^y mentioned 
in the plea had been infthe vacation, 
for the court will judicitily take notice 
of the beginning and end of the terms. 
S.P. 2 Ld. Raym. 1557. Estwick v. 
Cooke. 1 Ld. Raym. 4. , Ball v. Rowe. 
Ibid. 354. PuUein v. Benson. 1 Vent. 
264. Anon. Vid. Latcii, 11.118. In 
5 Burr. 2586. and 2 Black. 683. Hart v. 
Weston, the court seemed inclined to 
over-rule this objection, but took a dis¬ 
tinction between that case and Est- 
tvick V. Cooke. However the subse¬ 
quent cases shew that the courts still 
hold this objection to be a valid one. [J] 


haye incurred. Post, vol. ii. 113 a. 
note [fl]. 

[i] But .where the defendant justifies 
under process which is irregular, if the 
plaintiff, instead of replying the irregu¬ 
larity, new assigns that the assault was 
committed on another occasion, he is 
bound to prove some assault unconnect¬ 
ed with the process, and if he cannot, 
there must be a verdict for the defend- 
imt; for the plaintiff might have taken 
issue on the plea, 16 East, 82. Oak¬ 
ley V. Davis. 

[j] But if th 9 day be laid under a vi- 
delicit, although it be a day in vacation, 
and* it be Alleged that the court was 
then held, it has been decided in C. B. 
on' special demurrer, that the day 
may be rejected as surplusage. 2 Brod. 

• & Bing. 659. Luckett v. Plummer. And 
if it be not alleged that the court was 
then held, a writ may be stated in plead¬ 
ing to have issued in Vacation. 15 East, 
378. Harrington v. Taylor. 
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Dominus Rex versus Opie and Dodge, &c. Case 46. 

Trin. 21 of King Charles the Second, among the Indictments, 

No. 19. 


T^E it remembered, that Sir Thomas Fanshaw, 
-tB jcnight, coroner and attorney of our lord the king, 
in the court of our said |ord the king, beibre the king himself^ 
wlio prosecutes for our si^ lord the king in this behalf, in bis 
own proper person comes^liere into tli^e court of bhr said lord 
the king, before the king himself, at Westminster^ on Friday 
next after the morrow of the Uply Trhiity in this same term, 
and for our said lord *1110 king, gives the court Adre to under¬ 
stand and be informed, that at the assizes holden for the said 
county of Com'wa.Ui at Launceston in the.said county, on Wed-’ 
nesday the 17 th day of March^ in the 21st year of the reign of 
our lord Charles the Second^ by the grace of God, of England, 
Scotland, France, and Ireland, king, defender of the faith, &c. 


before Sir John Vaughan, knight, cliief justice of our said lord 
the king of the bench, and Sir John Archer, knight, one of the 
justices of our said lord the kingpf the bfench, justices of the 
same lord the king assigned to take aSisizes in the said county, 
a certain issue in a ple(W>f trespass upon the case between iSd- 
’aaard Hoblin, gent, plaintiff, andllichard Opie, gent, defendant, 
was tried by a jury of the country. And that the said Hichard 
Opie, of St^ Breock, near Wadeh idge, in the said county, gen¬ 
tleman, Feter Dingle, of St* Mayba, in the said county, yeo¬ 
man, Stephen Trehane, late of iMunceston, in the said county, 
yeoman, and Ed'-mrd Dodge, late of Launceston, in the said 
county, yeoman, on the 17th day oi^MatxJ^, in the said 21st 
year of the reign of our said lord the now king,'at Launceston 
aforesaid, in the county aforesaid, before the said trial, con¬ 
trived, conspired, and among themselves unlawfully agreed, 
by rewards and other ways and jmeans, unlawfully to procure 
a verdict to be given for the defendant: and to perform their 
said most wicked intentions, contrivances, and conspiracies/ 
the said llichard Opie, Peter Dingle, Stephen Trehane, Edward 
Dodge, and Christopher Barnes, Uiemand there agreed that the 
said Stephen Trehane and Edward Dodge, for divers sums of 
money to them the said Stephen Trcham and Edward Dodge, 
paid by the said Peter Dingle and Hichard Cijiie, should pro¬ 
cure themselves the said Stephen Trehane .and Edward Dodge 
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The King to be sworn de circumtantibm for the trial of the said issue, 
< 0 . Opie. ^ sJiould give* a verdict for the defendant. And according 
f ^01 ] agreement between the said Richard Opict Peter 

Dhigle, Stephen Drehane^ and Edward DodgCt had, the said 
Stephen Trehane and Edward Dodge, by unlawful ways aind 
means, procured themselves to be sworn de circumstantibus for 
the trial of the said issue; and being so sworn, together with 
the other jury sworn to try the said issue, then and there gave 
iheir verdict for the defendant, to^e great damage of the 
si'iid Edward, Hoblin, tQi^e cvil||^^pWnicious example of all 
others in such case offeiWing, andl^amst the peace of our said 
lord the now king, his crown and dignity, &c.; whereupon the 
said coroner and attorney of our said lord the king, for the 
same lord the'king, prays the advice of the court here in the 
premises, and due process of law in this behalf to be made 
against the said Rickard Opie, Peter Dingle, Stephen Trehane, 
and Edxmrd Dodge, to answer our said lord the king of and in 
the premises, &c. 


Case 4'6, ^ 


Oiir Lord the ‘King versus Opie and Dodge, and 
others, by Indictment. 

Trill. 21 of King Car. II. No. 19. 


Information for T NFORMATION for an offence in the nature of era- 
Uie°n^uire*ofbraccry, against Opie and Dodge, and two other defend- 
cinhracca-y, ants, for that whereas, at the assizes in Cornwall, a certain 


Hale C. J. 
'^ould not hear 
any motion in 
arrest of judg¬ 
ment. S, C. 
cited, 1 Show. 
109. 1 Hawk. 
P. C. ■SCO. fo. 
,«dit. 


issue in a plea of trt^pass upon the case, between Hvblin, an 
attorney, plaintiff, “land Richard Opie, one of the now defend- 
ants, then defendant, came 6n to be tried before the justices 
prassize, and that the defendants, before the trial, contrived, 
conspiretl, and among themselves unlawfully agreed, by re¬ 
wards and other unlawful w^ys and nieans, to procure a ver¬ 


dict to be given for the defendant in that action, and to compass 
It they contrived that the sakl Dodge arid Trehane, another of 
the now defendants, for divers sums of money, should procure 


themselves tb be sworn dc circumstantibus for the trial of the 


issue, and that they should give their verdict for die de^dant 
in the action, and by<'those undue means they procured them¬ 
selves‘to be sworn de circumstantibus upon the trial of the issue, 
and thereupon the}’, together with the other' jurors, gave a 
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verdict for the defendant in the said action, to the great da¬ 
mage of the said Hoblynt and to the evil afld pernicious ex¬ 
ample of all others, &c. And to this information the defend¬ 
ants pleaded not guilty, and were all found guilty at the last 
assizes in Cormmll. .' 

^ And now §aunders would have mov^ in arrest of judgment, 
and he was prepared with divers exceptioi^;* but Haley chief 
justice, would not hear him, bu|,said^that the defendants might 
bring their,writ of ernm^J:hey would, for would not givf 
any countenance to ofFei||f|||^ whereupon judgment 

was given agmnst the ^PHSlants, gtiod capiantur faciend* 
Jinem cum domino rCgc,,&c. (1) 

Note; That although there, was no matter of law’ deter¬ 
mined in this case, yet I have taken notice of it for .t^e enor¬ 
mity of the offence in such bad practices to corrup't'^the very 
fountain of justice, which are worthy qf severe punishment.* 
Note: The statutes restraining embracery and maintenance, 
viz, 5 £d. 3. c. 10., 34 £dw. 3. c. 8., and 38 Edw. 3. c. 12. 
Et vide 31 H. 6. 1. 8. and 37 H. 6. 31. 


The King 
V. Opie. 
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(1) Mr. Serjeant Ha^ins, in 2 vol. “ conspiracy; but in my own experience 
P.C. 442. note fd), ro. edit, says, ** |)ut I* never knew such a motion refused 
** in Saund. 302. Chief Justice . ** to be heard.’* And the pr^ent prac> 
** Hale refused to hear any motion in ' tice is to*hear such a moticm. [a] 

“ arrest of judgment of *a scandalous 


a 

[a] Sec 3 M.& S. 67. The King v. but all the‘defendants convicted, must 
De Berenger and othersy acc. So a be present. 11 East, 307*. The King v. 
motion may be made for a new trial in Teal. 3 M. & S. 9. The Kii^y , Askettt, 
cases where the defendants have been Ibjd. 10. note, TheKingy.LordCoch- 
convicted on indictments for conspiracy: rane. ^ 


Vol. I. 


Oo 



DE 


f 30S 1 


Case 47 


See Lib. Plac 
S90. pi. 24. 26. 
Clift. 659. pi 1 
660. pi. 2. 663. 
pi. 4. 665. pi. 5. 
668. pi. 7. 669. 
pi 8.670. pU 9. 
Lill. Ent. 666. 
Recites a,JL 
de fronts intes¬ 
tate to the slic- 
nffs of London. 


Term. Sancti Mich. 

ANNO RP.UX4I KignsL.AU. ii. 21 . 


M^i’cliant verstis Driver, Administrator of Rowe. 

i 

Hil. 20 & 21 of King Charles tiie Second. Rol. 1340. 

England,} lord the king hath ssent to tlie sheriff of 

to wit. j Suffolk his writ close in ^ese words, to wit: 
Chatles the Second; by the grace of of^ngland, Scot¬ 
land^ jRtfwcc, ,and h eland, king, defender ofi^e faith, &c. 
to tlie sheriff of greeting; Whereas we lately com¬ 

manded our sheriffs of London, that of the goods and chattels 
oijohhiiawe, deceased, at the time of his death, who died 
intestate, in the hands o{ Thomas Dnver, administrator of all 
and singular the goods and chattels, rights and credits, which 
were of the said John, to be administered, in their bailiwick, 
they should cause to be made 100/. of debt, and 33s. and 4</. 
for damages, which Jtob'nt Met chant, deceased, and Wtl- 
ham Ciipps, likewise deceased, which William the said Robert 
survived, ‘had m their life time sustained, as well on occasion 
of tlie detention of that debt, as for theii; costs and charges by 
them about their spit in that behalf expended, whereof the 
said Jolm Ro^c in his life time was convicted, as appeared to 
us of record, and that they should have diat money before us 
at Hestminstet, on Wednesday next after the morrow of St. 
Mat tin now last iiast, io render to Mary Merchant, widow, 
administratrix of all and singular the goods and chattels, 
lights and credits, which were of the said Robert Met chant, 
her late husbanti at the time of his death, to be adnunistered. 
And wheieas in our own court before us it was considered 
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that the said Mary should have against the said Mmchant 

Thomas for the said debt and damages in forrif aforesaid: and hivbb»^ 
our said sheriffs of London at that day returned'to us, that Savefaaat to 
the said Thomas had not any goods or chattels which were of 
the said John at the time of his dcn^' in their bailiwick, turned 
whereof they could make or cause to be levied the debt and 
damages aforesaid, or any part thereof; 'whereupon it was 
sufficiently testified, on the pint ^f tf^ .said Mary^ in our said 
court before us, that Thomas had sufficient goods and. 

chattels, which were of Joh^S^ the time of his death 

in the hands of him Thomas to be administered, in 

your bailiwick, whereof yop could cause to be made the debt 
and damages aforesaid, therefoi'c we lately compmnded you, 
that of the gooiis and Chattels, which were of the John at Testatum jieri 
the time of his deatli in the hands of tliQ said Thomas to be t^e 

administered, in your bailiwick, you should cause to be nfhde ^e^ofSuf- 
the said lOOl. of the debt aforesaid, and also the said 33s. “ ’ 
and 4d. of the damages aforesaid, and that you should have 
that money before us at Westnwistcr^ on Saturday next after 
the octave of St* Hilary then next coining, to render to the 
said Mary for t^.debt and damages aforesaid in form afore¬ 
said. And wh«^s iITthat day you returned to us, tha{, for Mandcte 
execution to b^niade of the said writ to you thereof directed, gf jpg. 
you had sent your mandate to the bailiffs of our town of wich, 
Ipswich in your county, who have full execution of all writs • 
and warrants to be executed within the liberty of tht? same 
town, and the return thereof, and that within tHe liberty of ^ 
the same town the execution of that writ totally remains to 
be made, which said bailiffs had not given you any answer; 
whereupon by our other writ we lately cdhimanded you, ffiat Non omittas. 
you should omit not by reason of any •liberty/of the liberty of 
the bailiffi of our said town of Ipswich aforesaid! but of the 
goods and chattels of the said John ItowCi at the time of hik 
death in the hands of* the said Thomas as aforesaid to be ad¬ 
ministered, in your bailiwick, yoy shall cause to be made the 
said 100/. of debt, and also the said 33s. and 4rf. of the 
damages aforesaid, and that you should have that money 
before us at Westminster on Friday next after the morrow of 
the Holy Trinity now last past, to render to the said Mary 
for the debt and daAagesi^ Aforesaid; and you at that day re- NvUa bona 
turned to us, that the said'" Thomas had na goods or chattels in 
your bailiwick which were of the said John at the time Of his 
death in the hands of him the said Thomas to be administered, 

Oo 2 
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Merchant versus Driver. 


Merchant 
. Driver. 
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Fierifacias de 
&onu intestate. 


si tiU conslare 
possit per in- 
gumtionem. 


that ilefendant 
hath sold, &c. 
tiic goods, &c. 
of the intestate. 


Sdre facias to 
the defendant 
to shew cause. 


guarc execu- 
tioncm non. 


whereof 3 ’ou could cause to be made the debt and damages 
aforesaid, or any part thereof. And forasmuch as it was con¬ 
ceived that the said return is in delay of having execution of 
the said recovery, and for that it is sufficiently testified in our 
court before us, that the said Thomas hath eUrigned, solds and 
to his enm use conveHed and disposed ( 1 ), of divers goods Jind 
chatttds Which were of the said Jok?i at the time of his death 
in the hands of him the'^said 7 %omu 5 ,to be administered, to 
'the value of the said ^'^t and intent that 

the execution aforesaid|||^houldtij|K^ made, we being un¬ 
willing thr.t those things, which^||fr\)ur court before us are 
rightly done or adjudged, should be defeated by art, subtlety, 
or contrivance, command you, as we have oftentimes com- • 
manded you, that of the goods and chattels which were of the 
said Johti Bffwe at the time of his death in the hands of the 
%'homas Driver to** be administered, being in your baili¬ 
wick, you cause to be made the debt and damages ^oresaid, 
if they can be levied thereof, and that you have that money 
levied before us at Westminster, on Friday n^t after three 
weeks of St. Michael, to render to the ,|said Mary for the debt 
and damages aforesaid, in form afores^: a nd if they cannot 
be levied thereof, then if it can be made a^e^ to you by 
an inquisition, upon oath of good and lawfiH men of your 
bailiwick to be taken in this particular, or in any other manner 
by .which you may be the better certified thereof, that the said 
Thomhs hath sold .and eloigned, and to his own proper use 
, converted and disposed of, the goods and chattels which were 
of the satd John at the time of his death, in the hands of the 
said Thomas to be administered, to the value of the debt and 
dam^ages aforesaid, or any part thereof, that tlien, by good 
and lawful men cf youif' bailiwick, you give notice to the said 
Thomas that he may be before us at Westminster at the afore¬ 
said term, to shew if he hath or knows of any thing to say 
for^liimself why the said Mary ought hot to have execution 
against him of the^debt tqid damages aforesaid, to be levied 
of the proper goods and chattels of the said Thomas, if it 
shall seem expedient to him; and further to do aqd receive 
what our court before us shall thereof consider in that'behalfj 
and have you there thten the names of those by whom you 
shall make it knoWh to him, and thfis writ. Witness Sir John 


(1) Note the word toasted” which omission^as the ground of the objec- 
is. usually inserted, is omitted* This tion. See the case, post. 
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Kely?ige knighty at Westtninster, the 10th day of June in the Merchant 
20th year of our reign. At which day, before our lord the Phiver.^ 
king at Westminster^ came the said Mary in her proper person, 
and the sheriff of Suffolk, to wit, Ge<0rey Howland esquire Sheriff returns 
now returns, that the said Thomas Driver hath no goods or 
chattels which were of the said John Rowe at the time of his 
death, whereof he could cause to be made* the debt and 
damages aforesaid, or any part th^eof. The same sheriff and tiie inquisi- 
now dlso returns here a certain inquisition taken before him at 
Ipswich in his county, 17th day of October in the 20tb 

year of the reign of our siai^bfd the now king, upon the oath 
of twelve, &c. by virtue of me said writ, by which it is found which finds, 
that the said Thomas DrvOn' had goods and chattels in his 
hands, which were of ^he said ^ohn Rowe at th,^ 4;ime of his 
death, to the value of the debt and damages aforesaid, and 
that the said Thomas Drivco' hath sold aiW eloigned, and to defend^t 

his own use converted and disposed oli those gootls* and thTin^'^"* 

chattels to the value of the debt and damages aforesaid; and 
that he, by Fra?icis Cook and Edward Walton, good, &c. gave debt and da. 
notice to the said Thomas to be befdre our lord the king at . 

the day and place in the said writ speci6ed, to shew in form 
aforesaid if, &q. , The same day is given* to the said Marif 
there, &c. - ' * * £ 306 ] 

At which day, before qur lord the king at Westminster, 
comes the said Mary in her proper person, and the said Tho¬ 
mas, on the fourth day of the plea, being solemnly cnlled*by 
Edward Coleman his attorney, comes and s*ays, that the said Executh .• »ion, 
Mary ought not to have her execution of the debt and damages * 
aforesaid to be levied of the proper goods and chattels of the 
said Thomas, because protesting that he the said Thomas hath protesting Uiat 
fully administered all the goods and ^chatt,eh> which weit of fJuy'^minit! 
the said John at the time of his death in hil hands to be ad- 
ministered, and that he the said Thomas hath not, nor at the 
time of the suing out of the said writ of scire facias, had any for plea says 
goods or chattels whicli were of the said John at the time of 
his death in his hands to *be addiitiistered; for iilea, he the goods of the in- 
said Thomas saich, that he the said Thomas hath not sold or , 
eloigned, or to his own use convet'ted and disposed of {2) 0717/goods 
or chattels which were of the said John, at the time of his 
death in manner and form as by the said inquisition is above 
supposed; and this he is ready to verify: ^erefore he prays exe^o -, ” 


(2) See ante, 305. note (1^. 
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Merchant versus Driver. 


Merchant 
V. Driver. 


Plaintiff saya 
that deftsndant 
hath sold, &c. 


inue tiiereon. 


Case 47 . 
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S. C. 1 Vent. 
20. 1 Sid. 412. 
2 Keb, 488. 
‘Where tlie she¬ 
riff returns that 
an executor, &c. 
has sold and 
eloigned, and to 
his own use con¬ 
verted and dis¬ 
posed of the 
goods and chat- 
tela of the testa, 
tor, 8ic. to the • 
value of the 
debt, omitting 
the word wasted, 
and issuo is 
taken thereon, 
and tlie verdict 
finds that the 
executor, &u 
did so, this 


judgment if the said Mary ought to have her execution of the 
debt and damages aforesaid to be adjudged to her against the 
said Thomas, to be levied of the proper goods and chattels of 
the said Thomas, &c. 

And the said Mary saith, that she, by any thing by the 
said Thomas above in pleading alleged, ought not to be barred 
from her execution of the debt and damages aforesaid against 
the said Thomas, to be levied of the proper goods and chattels 
^of the said Thomas, because she saith that he the said Thomas 
hfltk sold, eloigned, and to his &em use converted and disposed 
of, divers gdods and chattels which were of the said Johti at 
the time of his death to the value of the said 100/. and I/. ISs. 
and in the writ and inquisition* aforesaid above specified, 
in manner aii(l form as by the said irK|uisition is above found, 
to wit, at Ipswich aforesaid in the county aforesaid; and this 
she prays may be inquired of by the country; and the said 
Thmn\is likewise, &c. Therefore the sheriff is commanded 
that he cause to come before our lord the king at Westminster, 
on Friday next after the octave of the Purification of the 
Blessed Mary, 8cc. twelve^ &c. by whom, &c. and who neither, 
&c, to recognise, &c. because as well, &c. The same day is 
given to the saitl parties thqre, &c. 


Merchant versus Driver, Administrator of Rowe. 


^CIBE facias to have execution against the defendant, ad¬ 
ministrator of Rcfwe, de bonis 2 n'opriis upon an inquisition 
retuVned that the.defeyd&nt had goods and chattels in his 
hands, which were of the intestate Itowe at the time of his 
death, to, the value of the debt and damages recovered by the 
original judgment, and that the said defendant hath sold and 
eloigned, and to his own nse converted and disposd of, those goods 
and chattels to the'value fif‘the debt and damajres aforesaid. 

c5 

The defendant at the return of the wijt came in, and pro¬ 
testing that he had fully administered, and had no assets, for 
plea he said, that he liath not sold or eloigned, or to his own use 
converted and disposed of, any goods or chattels which were of 
the said intestate at the*time of his death, in manner and form 
as by. the said .inquisition is above supposed: and this, &c.: 
wherefore, &c.; to which the plaintiff replied, that the said 
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defendant hath sold, eloigned, and to his own use converted Merchakt 
and disposetl of^ divers goods and chattels which wore of the Driver.^ 
said intestate at the time of his death, to the value of the debt will amount 
and damages aforesaid, sis by the said inquisition is found, and “ devasta- 
thereupon issue was joined, and a verdict was found lor the 
plaintiff at the last assizes. 

And now in this term, Saunders moved in arrest of judg¬ 
ment, that, notwithstanding the verdict, the plaintiff cannot 
have judgment against the defendant to have execution de 
bonis propriisj because no devastavit is found by the first inqiji- 
sition, or put in issue, or found by the verdict; “and then the 
verdict, finding that the defendant hath sold, eloigned, and to 
kis awn use converted and disposed, 8cc. does not ascertain to the 
court that the defendant hath wasted the goods qf the intestate. 

For the defendant may well sell, eloign, anti to his own use If an adminis- 
convnrt and dispose, and yet not conlmi^any waste, or 
any devastavit; for he may pay debts upon judgmtftit, or money the debt# 
otherwise, to the value of all the goods, with his own money, in 
and then he may lawfully dispose of the gooils as he pleases; “'■‘Icr the law 
and it is not any devastavit whereby*to subject him to pay the vdueof ’alTthc 
plaintifTs debt de bonis jn'opt'iis. And therefore the issue goods, he may 
should have been, whether the de|endant had wasted the goods 

and chattels of the intestate or not, which would have'ended he pleases, and 
, , . , itwilinotbca 

the matter; but now the,issue ami verdict is nothing to the devastavit. 

purpose, wherefore he prayed that the judgment should be 

arrested. , 

Sed non allocatur ,• for by the court the writ of scire facias 
suggests that the defendant hath eloigned, sold, and to his owd 
use converted and disposed of, the goods and chattels, &c., to 
the value of the debt and damages afor^aid, with that inten^ 
tion that the said execution should itotfe ntfiile; and the slieriff 
is thereby commanded to inquire whether the defendant hath 
done so or not; and if it should appear that he hath done so, 
then by good, &c. he should give notice to the defendant to 
appear and shew cause, at the return of the writ, why execu¬ 
tion should not be made 5e boniipf-opriis ; and the sheriff hav¬ 
ing returned that thq defendant ihath elqigned, sold, and to his. 
own use converted and disposed of, goods and chattels to the 
value, &C., and the defendant having appeared, and traversed 
it, which is also found against him by the verdict, the court 
cannot now doubt but that the defendant hath sold, eloigned, 


(S) S. P. 2Saund.402. Blackmoor v. Mercer. S. C. 1 Vent, 221, 3 Kcb. 63. 

Oo 4 
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Mebchant 
c. Dbivea. 



ami to his own use converted and disposed, mth the irUetUioti 
that the said exegution shotdd not be made^ and so has com¬ 
mitted a tortious act in contriving and endeavouring to de¬ 
fraud the plaintiff of his debt, whicli amounts to a devastavit. 
And it shall not be intended, (especially after verdict,) that 
the defendant luis paid other debts of as high a nature as the 
plaintiff’s debts to the value of the goods of the testator; for 
if it had been so, the judge of assize would have directed the 
jury to find for the defendant, namely, that he had not 
eloigned, sold, converted, or disposed to his own use, any 
goods of the'testator, voith an ifiteniiorj, that the said execution 
should not %e made^ but that he had disposed of them in the 
payment of other just debts of as higli a nature as the plaintiff*s. 
And, if the truth liad been so, the defendojit might have pleaded 
ajid put it in issue; but he has taken an issue which he con- 
.ceives was more apt for his case, and the verdict is found 
against him upon it. ' Therefore the court will not now intend 
that he had any other matter to plead for himself. And this 
issue being found against him, the court is ascertained that 
tile defendant has assets of the testator to the value of the 
plaintiff’s debt, but has wrongfully disposed of them, and 
eloigned them, so that the said exeaition can nut be made oj' the 
goods eifthe testatOTf wherefore the court ought to award exe¬ 


cution de bonis jnopriis ; and so they did, and the plaintiff hr.tl 
his judgment accordingly. (4) ' 


( 

(4) See ante, JVheatltf y.Lane, ^19, note{8). 


Case 48. ^ Domintis Rex versus Kilderby. 

• I 

Hil. 20 & 21 of King Charles II. Rol. 3. among the Pleas of 
* the King. 

1 ^~vTHER\VISE, to wit, on the 11th day of Oc- 
o . j tchei', in the lllth year of the reign of our lord 
Charles the Second, by the .grace of God, of England, Scot¬ 
land, Erance, and Ireland, king, defender of the faith, &c. by 
an inquisition taken for oi/r lord the king at the general quar¬ 
ter sessions of the peace of our lord the king, holdcn for the 
county aforesaid (1), at Woodbridge,, in the county aforesaid, 

— ------ 1 ---- 

(1) It is usual in practice to insert as the county of Suffolk, instead of the 
the name of the county in the caption, county and perhaps it is 
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before Walter Deocreux^ esquire, Christopher Milton, and 
Thomas Bacon, esquires, and other their iellows, justices of our 
said lord the now king, assigned to keep his peaco in the said 
county, and also to hear and determine divers felonies, tres¬ 
passes, and other misdemeanors, in the same county commit¬ 
ted, by the oath of twelve jurors, good and lawful men of the 
said county, impanelled and sworn to inquire for our lord the 
king and the body of the said county, it is presented (2), that 


Dominus 
Rex V. 
Kilderby. 


better to adhere to this form. Dut I 
have not been able to find any authority 
where this is held to be necessary. 
On the contrary, all the cases upon, the 
subject agree, that the word aforesaid 
is sufficient, because it'refers to the 
county in the margin. So in the in¬ 
dictment itself, it is held sufficient to 
allege the place, where the offence was 
committed, to be, in the county afore¬ 
said, unless indeed another county has 
been mentioned before, and then be¬ 
cause it is uncertain to 'vddeh county 
the word aforesaid refers, it is nccessavy 
to insert the name of the county. In 
either case, to mention th^/ace only, 
without the addition of the words ‘‘ in 
“ ihe county aforesaid, or the county 
“ of S.” is held insufficient, notwith¬ 
standing the place has been before al¬ 
leged to be in the county. But in civil 
cases it is otherwise ; for it is held suf¬ 
ficient to name the place only in the de¬ 
claration, because the place is always* 
construed to refer to the county in blie 
margin, although another county has 
been mentioned before. 3 P. Will. 
496,497. Rexv.Durrtdge. 2 H. H. 
P. C. 165, 166. 2 Hawk. 1*? C. c. 

s. 128. Cro. filiz. 137. Lentha^s case. 
Ibid. 606. Child’s case. Ibid. 751. Hafn- 
mond V. The Qiieen. Ibid. 101. Mor- 


[a] Since the statute 4 Ann. c. 16. 
S.6., which directs the jury in civil 
cases to be taken from the body of the 
county, it is held sufficient in civil cases 


gan's case. ,Ibid. 184.* Klnor’s case. 
1 Sid. 345. Parker v. Sadd. Cro. Eliz, 
436. Ross V. Morris. Cro. Jac. 96. 
Ibid. 618. Hall V. Walland. 3 Wils. 
.340. SuttQit V. Fenn. S. C. 2 Black. 
847. [a] 

(2kWhen an inferior court, in obc- 
diehce to the w'rit of certiorari, returns 
an indictment to the K. B. it is annexed 
to the caption, then called a schedule, 

, and the caption concludes with stating, 
that it is presented in manner and 
“ form as appears in and by a certain 
“ indictment annexed to this schedule,” 
and the caption and indictment arc 
returned upon separate parchments. 
The captain, when the proceedings are 
afterwards entered of record in the 
court*of K, U., becomes part of the re- 
cord, and concludes that it was pre¬ 
sented “ in manner and form following, 

“ that is to say, Suffolk, to wit. The 
“ jiftors for our lord the king, &c.'’ So ^ 
netting x)ut the indictment in heec verba. 
It seems fofmerly, however, not to have 
been considered as necessary so to set it 
out, either in K.B. or in other courts, 
but that it was sufficient to allege, *as it 
is done here, “ that it is presented that 
“ A. B.," &c. But all the modern pre¬ 
cedents in the court of K. B. arc to 
set dut the whole indictment verbatim. 

t^o state the county in the declaration 
wiriiout any place at all. 3 M. & S. 
148. Wa*re v. BoySell. 


309 Dominus Rex versus Kilberby. 

Doininus Francis Kilderhy, late of Framlingham, in the said county of 
K ^DERBY yeoman,'-on the 11th day of July, in the 19th year of 

V ' 'j the reign of our lord Charles the Second, by the grace of God, 
of England, Scotland, France, and Ireland, king, defender of 
the faith, &c., and continually afterwards, until the day of the 
taking of this inquisition, to wit, the 11th day of October, in 
the said 19th year of the reign of our lord Charles the Second» 
by the grace of God, oi Finland, Scotland, France, and Ireland, 
king, defender of the faith, &c. being for the space of three 
vyhole months, at Framlhigham aforesaid, in the county afore¬ 
said, for hil own lucre did use, exercise, and occupy the 
craft, mystery, or manual occupation of a woollen-draper, 
(being (3) a craft, mystery, or manual occupation used and 


(3) Such trades only, as were in 
being at the cmaking of the statute^ are 
held to be within itj the words thefeoi' 
being “ any craft, mystery, or occu- 
pation now used w'ithin the realm of 
England, or Wales," see statute .5 Eliz. 
C.4. s. 31. Therefore it is necessary 
to aver in an indictment, information, 
or declaration on this statute, thht it 
was a trade at the time making it ; and’ 
it is a good exception in arrest of judg- 

I 

fA] By statute Hf- Geo. 3. c. 96. 
s. 1.&2., the statute 5 Elfz. c. 4., so 
far as regards' the penalties for exercis¬ 
ing trades without having been appren¬ 
ticed to them, and for taking apprentices 
•'in a different mode^frora that prescribed 
by the statute, is repealed: anditherc-' 
fore it is thought unnecessary to notice 
any cases on the subject of reco- 
veriijg penalties'•under this act. By 
stat. 55 Geo. 3. c. 194., for the better 
regulation of apothecaries, it is enacted 
that no persqn shall practise as an apo¬ 
thecary or his assistant (except persons 
who were already in practice as such), 
unless he shall have obtained a certifi- * 
cate from certain examiners appointed 
by virtue that act, under a penalty of 
2w. for practising hs an apdthecary, 
and 5l. as an assistant, and he is ren- 


ment, that it is not so averred, unless 
it be one of the trades mentioned in the 
statute, and then such averment is not 
necessary, for the court will take notice 
of them. 2 Salk. 611. Reg. v. Harper. 
Palm. .528. Anne Stafford’s case. 4 Mod. 
145, 146. White v. England. 1 Ld. 
Kaym. 514. Rexs. Slaughter. Barnard. 
277. Rex V. Munroe. Bull. Nisi Pri. 
192. 3 Bac. Abr. 522. [A] 

* • 

dcred unable to recover any charges in 
a court of law, without proving such 
certificate, or that he was in practice 
before the act. It is also enacted that 
no certificate shall be granted to any 
pne to practise as an apothecary unless 
he has served five years as an apprentice, 
and produces testimonials of a sufficient 
medical education and of good moral 
conduct. Therefore in an action to 
recover the amount of his bill, if the 
[fiaintiff proves a certificate from the 
society of apothecaries, he need not 
also prove an apprenticeship served. 
1 Bing. 204. Shenoin v. Smith. A per¬ 
son who had been admitted to officiate 
as apothecary to an Infirmaiy before 
the act, has been held to have been in 
practice. 7 Taunt. 401. Wogan v. 
Somerville. The inability of a person 
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occupied within this realm of England (4) on the 12tli of Ja~ Dotninus 

nmryj in the 5th year of the reign of the Elizabeth, late 

queen of England,) when in truth the said Frairfh Kilderby, 

on the same 12th day of January, in the said 5th year of the 

reign of the said lady Elizabeth, late queen of England, did 

not lawfully use or exercise (5) the said craft, mystery, or 


(4) It is also necessary to aver, that 
it was a trade used mthin the realm or 
kingdom of England or Wales, at the time 
of making the act. 1 Str. 552. Rex v. 
Hatch* 2 Str. 788. Rex v.‘ Lister. Bull. 
Ni. Pri. 192. 12 Mod. 251. Rex v. 
Fox. Therefore it would seem that the 
words “ or Wales," ougiit to have been 
inserted here. But there are many 
precedents like this, where those words 
have been omitted. Trem. 264. Rex 
V. Plym. 


(5} But it is not necessary to aver 
that the defendant did not exercise the 
trade at the time of makiifg the act; for 
it must be,presume^, *at this length of 
time, that he did not; though the want 
of such an averment was fatal, whilst the 
law was recent, and for many years 
after. 1 ^flr. 366, 367. Ball qui tarn 
V. Cobus. Bull. Nisi Pri. 193. I Sid. 
30% Wade v. Ripton. Show. 210, 
2f 1. Rex V. Green. 


to make up the prescriptions of other? 
is sufficient evidence for a jury to find 
that he did not practise as an apothe* 
cary, where his principal business ^^as 
that of a furrier, although he occasion¬ 
ally administered medicin«e*to the hu¬ 
man species. 3 B. & A. 40. The*Apo¬ 
thecaries' Company v. Warburton. But 
such inability is not alone sufficient 
where the party's whole practice was in 
attending human patients, per BayleyJ. 
in a case at York Lent Assizes, 1822. 
See also as to this statute, The Apothe^ 
caries^ Company v.Roby, T. 3 G. 4. K.B.' 
5 B. & A. 949. 1 Dowl.& Ryl.564. S.C. 
By statute 311. 8. c. 11. persons arc 
prohibited from practi^ng as surgeons 
within 7 miles of London without a li¬ 
cense from the College of Surgeons tih- 
der a penalty of Bl. per month: but 
the statute contains no clause disabling 
persons who practise contrary to its pro¬ 
visions from maintaining actions for* 
their trouble, which actions they may 
therefore bring. 2 Campb. 144. Gre- 
maire v. Le Clerc Bois Valon. So a 
dealer in tobacco having omitted to 


take out a license may yet maintain an 
action for the price of tobacco sold by 
him. 11 East, \&0.Johnso7iy.Hudson\ this 
being at most but ^ breach of revenue 
regulations protected by a penalty, and 
no fraud on the revenue. But where a 
person sells goods and papks them in a 
manner calculated to enable the pur¬ 
chaser to smuggle them into this coun¬ 
try, he cannot maintain ah action for the 
price. 3 T. R. 454. Biggs v. Laxorcnce. 

4 T. R. 466. Clugasv.Penaluna. S T. R. 
599. Waymell v. R^ed. Nor where th« 

' article he sells is made contrary to the 
express provisions of an act of parliament, 
as where a brickmaker sells bricks under > 
the measure prescribed by 17 G,eo. 3. 
C.42.2 Campb. \Afl.Lax»\.Hodgson.T\ic 
mere knowledge that the goods are in¬ 
tended by the purchaser .to be applied 
to an illegal purpose will not prevent 
the seller from maintaining an action 
for the price, unless he assists in carry¬ 
ing that illegal purpose into effect. 
l*Cowp. 341. Holman v. Johnson. 

5 Tamft. 181. * Hodgson v. Temple. 

1 Marsh. 5. S. C. 
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Dominus 
Rex V. 
Kilderby. 


Plea. 


Defendant a 
freeman of tlic 
city of London. 


H. 3. granted 
to the mayor 
and commonalty 
of tin: city of 
London, 
that all the citi- 
7 ,cns thereof 
might traffic 
everywhere. 

L 310 ] 


maiiiinl occupation of a woollen-draper, or any other craft, 
mystery, or occupation, nor was ever afterwards educated in 
the said craft, mystery, or manual occupation of a woollen- 
draper for the space of seven years as an apprentice (C) 
against the form of the statute of {!) the said 5th year of the 
reign of the said lady Elizabeth^ late queen of England, 8cc. in 
such case lately^ made and provided, and against the peace of 
our said lord the now king, his crown and dignity. Which 
said indictment our lord the now king afterwards, for certain 
reasons, caiisetl to come before him to be determined, &e. 
Wherefore t]ie sheriff of the said county was commanded that 
he should i.ot omit, &c., but should cause him to come to an¬ 
swer, &c. 

And now,^ .to wit, on Saturday next after the octave of St, 
Hilary in this same term, before our lord the king at West¬ 
minster, comes the ^id Erancis Kilderby, by John Weekly his 
attorney, and havihg oybr of the said indictment, says, that he 
does not understand that our lord the now king will or ought 
any further to impeach or molest him the said Francis on oc¬ 
casion of the said indictment, because he says that the city of 
Loiulon is an ancient city, and that he the said Francis, on the 
said 11th day oijtdy, in the 19th year of the reign of our said 
lord the now king, and lon^ before and continually afterwards 
hitherto, was, -and yet is, a citizen and freeman of the said 
city. And that the lord Henry, thfevhird after the conquest, 
late king of England, on the 11th day of January, in the 15th 
year of'liis re.jgn i^^England, by his letters patent made under 
his great seal of England, bearing date at Westminster the same 
day and year aforesaid, for himself and his successors, granted 
to the mayor and commonalty of the said city, and their suc- 
cessqrs, that all the citizen^ of the said city from thenceforth 
in future might (iraftic ‘with their wares and merchandizes 
throughout his whole land and power freely and without im¬ 
pediment, as well by sea as land, as to them should seem 
expedient, and might also reside and abide wheresoever they 


(6) This, says Lord is the very difTercnt times, followed the trade for 
material word of the statute, and an in- seven years, it will be sufficient, though 
dictraent, information, or declaration, he never was an apprentice. See post, 
without this word, will be ill. 2 Ld. .312, (1). 

Raym. 1179. i?egin«v. And (7) The words in Italics are now 

yet in the construction of the statute, it* omitted, it being sufficient to conclude 
is held, that if the ^defendant, luis in against the form of the statute only, 
any manner, by months and weeks at 
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would within this realm of England with their wares and I^minus 
merchandizes, to buy and sell, and work at*their businesses. Kij;,i,ehby. 
And the said Ft'ancis further says, that the grant and gift ^ ^ ^ 

aforesaid, and all other grants, and gifts, and customs of the 
said city, were, by the authority of the parliament of the lord 
Richard the second after the conquest, late king of England, 
held at Westminster in the seventh year of his reign, ratified 
and confirmed to the then mayor and commonalty of the said 
city, and their successors. And the said Francis in fact says,* 
that he the said Francis, so being as aforesaid citizen ami 
freeman of the said cityj on the said 11th day of July, in tire 
abovesaid 19th year of thp reign of our said lord the now 
king, and continually afterwards until the said 11 jh day of Oc- 
toher, in the said 19th year of the reign of our* said lord the 
now king, resided and dwelt at Framlinghapi aioTessiid, in the 
county aforesaid, with certain woolleit to buy and sell 

the said woollen cloth, as it was well lawful for him, accord¬ 
ing to the grant and confirmation aforesaid; which said buy¬ 
ing and selling of the said woollen .cloth is the whole using, 
exercising, and occupying of tire craft, mystery, or manual 
occupation of a woollen-draper, whereof the said Francis 
above by the indictment aforesaid is indfeted; without; this, 
that he the said Francis used, exercised, and occupietl the 
craft, mystery, or matraal occupation of a woollen-draper 
from the said 11th day of July, in the 19th year aforesaid,,un- . 
til the 11th day of October, in the 19tb year'aforesaid, •other¬ 
wise, or in other manner than so as aforesaid buying and sell-, 
ing woollen cloth at F'amlingham aforesaid, in the county 
aforesaid; and this he is ready to verify, &c.: wherefore he 
prays judgment, and that he by the coiftt here may be^dis¬ 
missed of and from the premises, (sj-*-DeIqjtirrer and joinder 
in demurrer. See the form ante,'273. 


(8) The modern practice is to plead matter of exemption in evidence. Doug, 
the general issue to the indictment in 531. Rexv.Routledge, 
cases of this kind, and give the special 
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• Case 4f8. 

Ji^ILDERBY was indicted, at the sessions.of the pqace in s.C. i Sid. 427 . 

the county of Suffolk, for using the trade of a woollen- con- 

draper at Framlingham, in the same county, for three months linnaUon ofit, 
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and of otlicr 
grants, gifts, 
and customs of 
the city of Lon¬ 
don by statute 
7 Ric. il. does 
not exempt a 
citizen and free¬ 
man of the said 
city from the 
penalties of 
5 Eliz. c. 4.' 
for using a trade 
without having 
been an appren¬ 
tice for seven 
years. 


Dominus Rex versus Kilderby. 

next before the taking of the indictment, he never having 
served as an apprentice thereto, against the form of the statute 
of 5 Eliz. c: 4.; which indictment being removed into the 
king’s bench, the defendant came in and pleaded a special 
plea, namely, that he was and is a citizen and freeman of the 
city of Londmi; and that king Henry the Third,, on the 11th 
day of January ', in the 15th year of his reign, by his letters pa¬ 
tent under his great seal, granted to the mayor and common- 
^alty of the said city, and their successors, “ that all the citi- 
“v zfens of the said city from thenceforth in future might traffic 
“ with tbjeir wares and merchandizes throughout his whole 
** land, &c. freely and without impediment, as well by sea as 
“ by land, as to them should ,seem expedient, and might also 
“ reside and tdwell wheresoever they would within this realm 

of England, with their wares and merchandizes, to buy and 
“ sell the same, s^^^werk at their businesses.” And he fur¬ 
ther pleaded that the said grant, and all other grants, gids, 
and customs of the said city of London, were ratified and con¬ 
firmed by act of parliament of the seventh year of lUchard the 
Second. Wherefore the defendant, so being a citizen and 
freeman of the city of London for the whole time mentioned 
in the indictment, did reside and dwell at Framlingham afore¬ 
said, with certain woolfon cloth, to buy and sell the said wool¬ 
len cloth, as it was lawful for him, according to the gi*ant and 
confirmation aforesaid, which is the same using of the trade of 
a woollen-draper 'supposed in the indictment, and traversed 
without thisi that he had used the trade of a dra^ier for the 
three months mentioned in the indictment otherwise or in 
other manner than in so as aforesaid buying and selling the 
woollen cloth at Framlingham aforesaid; and this, &c.: 
wherefore, &c.: t|pon wJiich plea it was demurred in law for 
the king. 

Ami Saunders, of counsel for the king, argued that the plea 
waf bad, because the charter of king Hevry the Third, pleaded 
by the defendant, neither is, nor cini be, any dispensation of 
the statute of 5 Eliz.; for the statute says, that no person 
shall use a trade, &c. to which he had not served as an ap¬ 
prentice; and this statute was made a long time after the 
chiurter was granted; soithat neither the charter, nor the con¬ 
firmation by the statute of 7 R. 2. extends to this point of 
using a trade without ‘ being an apprentice, but only gives 
liberty to the citizens and freemen of London to sell their mer¬ 
chandizes in any place at their pleasure. And it was not the 




intent of the charter to give the liberty of using a trade witl)- 
out being an apprentice, fur two I'easons, Istt Because at the 
common law, before the statute of the 5th of Elizabeth, it was 
lawful for any man to use what trade he would 'without being 
an appreutice thereto, and no man was restrained from using 
any crall or tj’ade in which he had knowledge, although he 
wiis never an apprentice, nor educated or instructed there¬ 
in. (1) But if he committed any inisfeazance in the trade 


Ouniinus 
Rex V. 
Kilderby. 


(1) S. P. 11 Rep. 53, 54. The Tay¬ 
lors uf Ipswich. The statute of 5 Eliz., 
hciiig in restraint of this common law- 
right, must be construed strictly. Kcilw. 
})6. I Mod.26. Rexy. Tumiih.l'Qwtv.G. 
itaynard v. Chase. I'licreforc it is 
held, that if a person has without inter¬ 
ruption xaorlced at, or in any manner 
folloxced, a trade for seven years, either 
as a master, servant, inmate, &c. at 
home or beyond sea, he is not subject to 
the penalties of this statute, although he 
has never been an apprentice, or bound 
to the trade. In like manner, if he has 
worked at, or followed several trades 
for seven years, lie may use them all. 
Carth. 163. Hobbs v. Youngi *1 Salk.67. 
Rex V. Fox. Ibid. Froth's case. 3 Keb. 
400. Rex V. Moor. Comb. 254, 255. 
Rex V. Coller. 2 Salk. 613. Qtieen'v. 
Maddox. 2 Wils. 168. French v. Adams. 

I Black Rep. 233. Wallen v. Holton, 
So if the wife of a tradesman be em¬ 
ployed in his trade for seven years, and. 
he dies, she may use the trade after his 
death. Many other instances may l>e 
put, but they all fall within theruleabovc- 
mentioned, and therefore it is unneces¬ 
sary to mention them. 1(4 Mod. 70. 
Ojiceny. Morgan. Bull. Ni. Pri. 19.^. 
But if a person exercises, a trade merely 
for the use of his family, and not for his 
livelihood, he is not within the statute. 
8 Rep. 129. a. b. City of London's case. 

II Rep. 54. a. Hob. ^\\. Norris y. 
Stops. So it is held that the statute 
does not extend to a person who works 
as journeyman. 3 Mod. 35. 4 Burr. 


2449. Beach v. Turner.^ It is said that 
using a tradd in a country villgge is not 
within the statute. 1 Vent. 51. Anon. 
2 Keb. 583. Rex v. French. 1 Mod. 26. 
Rex V. Turnjlh. 1 Black. Comm. 428.; 
but the betler opinion seems to be, that 
the i|tatute does include villages. 1 Burr. 

Ball V. Cobus. Bull. Nis. Pri. 
192. It is holden that if a man, who has 
not served an apprenticeship himself, 
exports woollen cloth that has been 
' manufactured in his own house by jour¬ 
neymen clothiers, who have served ap¬ 
prenticeships, it is a trading within the 
igtatutc. 2 Salk. 610. Hobbs v. Young. 
S.C. Carth. 162. 3 Mod. 313. 1 Show. 
241. resolved by three judges against 
the opinion of Mr. Justice Holben. But 
wherq h person, who had not served an 
apprenticeship to the trade of a brewer, 
was a partner with one who had, and 
never exercised the trade himself, but 
only,sharcd the profits, and stood the 
risk of the partnership, the other wholly * 
managing and carrying on the trade, 
and being paid a salary for his labour, 
over and above his share of the profits, 
it was held that the statute did not ex¬ 
tend to him. 1 Burr. 2. Raynard v. 
Chase. S. C. 2 ils. 40. This decision 
has been adhered to evec since. The 
distinction between the two cases is this: 
in Hobbs v. Young, the defendant him¬ 
self directed the workmen, and the trade 
lyas carried on wholly for his benefit; 
butf in Raynard v. Chase, the defendant 
did not interfere in tlic trade, which was 
entirely under the management ofanother 
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Dominus which he professed, the law gave an action upon the case to 
Rax V. the party grieved against him; as if a smith in shoeing my 
Kildebby^ horse pricks him, and other like cases. (2) Then at the 
time of the making of the charter, and at the time of the 


who was qualified, but only shared the 
profits, and risked a proportion of the 
loss. Still, however, it appears to me, 
that Hobbs v. Young is considerably 
shaken by Raynard v. Chase, In both 
cases, the m&nufacture was actually 
wrought *by those only who had served 
regular apprenticeships to the trade, 
and who were alike paid fdr their skill: 
neither Yowng nor CAose dld^work them¬ 
selves at it. In Hobbs v. Young, the 
defendant in some sense may be’^d to 
have given his servants directiotisV i&uch 
as to the hours of employment, the 
quantity of cloth to be made, and the 
like; but he never gave them direc¬ 
tions hoia to manufacture the cloth. 
For he was unskilful in the trade, and 
therefore incapable of giving suth di¬ 
rections. And there seems to be no 
real difference between receiving the 
whole profits of the trade, and sharing 
them with another. In both cases it is 

to ** 

alike to some purposes an .exercising of 
the trade. But as in Raynard v. Chase, 
the court held it not to be such an ex¬ 
ercise of it, as to subject the party to 
the penalties of the statute, the Marne 
reason seems to apply with equal force 
to the case of Hobbs v. Young. These 
observations however are submitted 
with great diffidence. On the other 
hand, the statute'^of 5 Eliz. is in one 
instance construed liberally. For it is 
held that other trades of skill and know¬ 
ledge, besidestthose which are enume¬ 
rated in the statute, ^are within the 
equity of it, if they were in use at tlio 
time. And the court will not quash an 
indictment for exercising a trade not 
mentioned in the • statute, <upon the 
ground that it is not a trade of skill, if 
it be averred to have been used at the 


time of the act, but will leave it to a 
jury to determine as a matter of fact, 
whether it be a trade of skill, and were 
used at the making of the statute. 
2 Salk. 611. Rex ^.Slaughter. S. C. 

1 Ld. Raym. 513.12 Mod. 311. 2Salk. 
611. Reg. Harper. 2 Str. 788. Rex v. 
Lister. However there are some cases 
wh^re it has been determined by the 
court, whether it were a trade within 
the statute or not. Cro. Car. 499. Rex 
V. "Fredland. 1 . Lev. 243. Rex v. Sellers. 
See Com. Dig. Trade (D. 5.). 

It is now settled, that the statute 
2l Jac. 1. C.4.S. 1. restrains actions upon 
the statute 5 Eliz. from being brought 
in the courts at Westminster, unless 
for offences arising in Middlesex where 
these courts sit. 2 Lev. 204. Clappe v. 
Edgecombe. 1 Salk. 373. Hick's case, 
by eleven judges. 5 Mod.425. Anon. 
1 Str. itlB.Smithv. Potter. 2Ld. Raym. 
872. Curlewisv. Dudley. 4 Term Rep. 
115. 117. Shipman y. Henbest, though 
the contrary was formerly holden. 
1 Vent. 8. Barns v. Hughes. S. C. 1 Lev. 
249. 1 Sid. 400. 3 Lev. 71. Raynor v. 
Fitler. 2 Mod. 246* Forest v. Wise. 
Freem. 534. Denton v. Wilson. 4 Mod. 
158. King V. Hicks, The method of 
proceeding upon this statute is, either 
by information qui tarn in the court of 
oyer and ternliner, or sessions of the 
.peace of the county, city, or borough, 
where the offence was committed, to 
recover the penalty, or by indictment in 
those courts. 2 Ld. Raym. 1038. Reg. 
V. Franklyn. S. C. 1 Salk. 370. 1 Burr. 
251, 252. Rex v. Strong. 1 Salk. 373. 
Hick's cs&e. Cowp.369. Farreny. Wil¬ 
liams. Before the statute 21 Jac. 1. 
c. 4. common informers were compelled 
to proceed upon the 5 Eliz. in the last- 



SVi h 


Mich. 21 Car. 11.' Regis. 


act of confirmation, therc^ was no occasion to grant such 
liberty of using any trade witiiout being an apprentice thereto, 
for every man might by Jaw do it. 2. Admitting that tlie 
common law had been otherwise, yet the charter did not in- 


Dominu'; 
Uex t>. 
KlLDBRllV. 



mentioned courts by the 31 Eliz. c. 5. 
s. 7. Cro. Jbc. 85. Kenn v. Drake. 
Hob. 184. Davison v. Barber. Ibid. 327. 
NeviUv.Yarwood. But the statute of 
31 EHz. did not extend to informations 
by the attorney-general, nor could the 
defendant take advantage* of tlie want 
of jurisdiction except by plea; and be¬ 
sides, considerable doubts w'ere enter¬ 
tained whether the words of that statute 
were express enough to take away the 
jurisdiction of the superior courts. 
^ Hawk. P.C. c. 26. s. 28,29, SO. fo. 
edit. To clear which doubts chiefly 
was the 21 Jac. 1. c. 4. made. 4 Term 
Rep. 117. Shipman V. Henbest. The, 
power of proceeding by information 
in the courts of oyer and terminer, 
or sessions of the peace, is expres^y 
given by the 39th section of the statute 
5 Eliz. c. 4. Hence it a[^ears that 
the court of K. B. in the**above cited 
case of Farren v. Williams^ had no rea¬ 
son to inquire into the practice of the 
assizes and sessions. The cases in Sir 
W. Jones, 193. and 6 Rep. 19 b. Gre¬ 
gory's case, cited by Mr. Dunning to 
shew, that an information qui tarn will 
not lie at the sessions, or assizes, wherd 
the liberty to sue for the penalty is.by 
information, debt, plaint, &c. in any 
court of record, are good law, but seem 
to have no application 1:o the subject. 
I'here is a precedent in LMy's EnM'i^s 
of such an information at the sessions, 
which was not noticed in that case. 
Lill. Ent. 303. Halsey v. Hope. 

With respect to actions upon penal 
statutes, it may be observed; 1. That 
the statute 21 Jac. 1. c.4. s. 1. is held 
to be confined to such statutes only as 
were in being at the time of making it. 
2. It does not give any new jurisdiction 
VoL. I. 


to the inferior courts where they had 
none beQ^re. Cro. Car. 112. Farring¬ 
ton V. Keymer. Garth. 465. Rex v. GaUe. 

4 Term Rep. 116. This last may be said 
to be a’fundamental rule in thb con¬ 
struction of the stathte 21 Jac. 1. and 
therefore, wli^re the penalty is to be 
recovered by action, information, &c, 
either in the courts of record at West¬ 
minster, or*in the courts ot record only, 
toherein no essoign, protection, or ivager 
qfli^!fl> shall be allowed, whjch words arc 
*held to mean the courts at Westminster, 
the statute 21 Jac. 1. docs not apply. 
Cro. Car. 112. Farrington v. Keymer. 
Sir W. Jones, 193. 1st Resolution. 

3 Term Rep. 362. Leigh v. Kent. Sir 
T. Raym. 394. Pheasant Finch. And 
a suit prosecuted at the assizes, &c. to 
•recover such penalty is erroneous. Cro. 
Car. 146^. Green v. Guy. 2 Str. 1103. 
Garland \. Burton. 3. Where the in¬ 
former has an election to pfoceed either 
by aotion, &c. in the superior courts to 
sue for the penalty, or bj; indictment at 
the assizes or sessions, he may still sue 
for the penalty in the superior courts. 

4 Term Rep. 109. Shipman v. Henbest. 
.Thetsame point wasVuled by the Court* 

of Excheqaer, Hilary, 37 Geo. 3. in Rrx 
V. Ferris, upon the authority of the last 
case. 4. But where the may he 

sued for by action, information,* &c. 
either in the courts at Westminster, or 
at the assizes or sessions of the peace, 
the statute 21 Jac. 1. prolftbits any suit 
in the superior courts, whether it be by 
• the attorney .general, or by a common 
informer. Cro. Car. 112. 4 Term 
Rep. 109. 

(2) Sq 46 Ed\v^ 3. 19. 48 Edw. .3. 
6.b. Fitz. Action sur le Case, 35.49. 
Bro. Action sur le Case, 22. 25. F. N. B. 

Pp 
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tolul to give any other liberty, but only that the citizens ami 
freemen oF London might sell their' merchandizes, and reside 
wliere they would, notwithstanding some cities and boroughs 
claim a privilege of excluding foreigners from buying and sell¬ 
ing merchandizes within such city or borough (3), as appears 
in Cro. Eliz. 110. *, f; Dyer, 279. b.; 8 Co. 128.; 

And this was t^e only intention of the charter,' as fully ap¬ 
pears by the words of it, and therefore he concluded that the 
plea was bad. , 


(D), wher^ it is said that if is the duty 
oF every artificer to exercise liis art 
rightly and truly as he ought. U oh. 211. 
Aorrisw. Stops. 1 Roll. Abf.'Ol. pi. 1.5. 

1 Vent. 268. Best v. Yales. 2*tVils. 359. 
Slater V. Baker, But no action wifolic 
for a nonfeazance ; as if a carpenter un-* 
dertnkc to build a house, &c. within a 
given time, and refuses to proceed, no 
action will lie, ll.H.4.33, a. 21.H. 
6.55. b. 1 Roll. Abr. 9. pi. 1. 2 Lord 
Raym. 919, 920. Coggs v. Bernard, 

5 Term Rep. 143. Elscev,Gatwardi [c] 
e\ccpt in certain casfts, where from their, 
situations some persons are bound to do 
Avhat is required of them in the course 
of their emploympnts, and are in re¬ 
turn entitled to a fecom^ence*. As 
where a coranion carrier, having conve¬ 
nience, refuses to carry goods, being 
tendered satisfaction for the carriage. 

2 Show. 327- Jackson v. Rogers. 1 Slipw. 
•101‘, 105. Bull. Ni/Pri. 70. Or,an inn-^ 

keeper to receive a guest, having room 
for him. Dyer, 158. 1 Roll. Abr. 3. 
(F.), pi. 1. 1 Hawk. P. C. 225. s. 2. 
I'u. edit. Or a smitli, having materials 
for the purpose, to shoe the horse of a 
traveller. 21 H.6. .55, 56. 1 Salk.'lS. 
1 Ld. Raynu654. 12 Mod. 484. Or a 
ferryman to convey one over a common 


ferry, and the like. Ilardress, 163. 
Churchman v. Tunstnl. .5 Term Rep. 
149, 150.. 

(S') Sir W. Jones, 162. Rej; v. Cor¬ 
poration oj"Boslou. This privilege of 
excluding foreigners can only exist by 
custom in corporations by prescription ; 
For the king cannot by his charier grant 
such privilege to a corporation within 
memory. 8 Rep. 125 a. 'The citij of 
'Condones case. Cro. Eliz. 803. The 
Warden of Weavers v. Brotvn. 1 Lutw. 
564. Mayor of Bedford v. Box. 1 P. 
Will. 184. Mitchel v. Reynolds. And 
a bye law to such effect is bad. 1 Roll. 
Abr. 364. U'Lutw. 564. Com. Rep. 269. 
Parry v. Barry. 1 Burr. 12. Harrison 
V. Godman. Unless to enforce a pre¬ 
cedent custom by a penalty. 1 P. Will. 
184. 4 Burr. 1951. Woolley v. Idle. 
3 Burr. 1856. Hesketh v. Braddock. It 
was once doubted whether this custom 
was not confined to the city of London. 
1 Salk. 203, 204. Mayor of Winton v. 
Wllks. S. C. 2 Ld. Raym. 1129. But it 
is now held that there may bo such a 
custom in other ancient corporations, 
sce^ 4 Bqrr. 1951. 1 Wils. 233. 

I^odwic V. Fennell. 2 Wils. 266. Tot- 
lexdell v.Glazby. The penalty to en¬ 
force the custom must be a pecuniary 


i -' ' ■' ' —— 

[c] Tliis must be understood of an good consideration for the promise, and 
undertaking without any consideration^ the party refuse to perform it, an action 
for the non-performance of which no of assumpsit will lie for the breach of 
action of assumpsit would lie, much less promise, though an action on the case 
an action on the case : but if there be a will not lie for the non-feasance. 
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And of such opinion wi^s the whole court: and juflgment 
was given for the king nisit &c., and it wasviot moved aftc.i- j^jlijerby. 
waMs on the part of the tlefciidaiit. Note: I tliink the plea 
was not well pleadedj because the defendant has confessed the 
using of the trade of a draper, and yet has traversed “ with- 
« out this, that he used the trade otherwise, or in other manner” 
whibh is idle* and absurd to traverse the usiifg of the trade 
“ otherwise, or in other manner,” for he was not charged by 
the indictment with the using of it “ otherwise, or in other. 

“ manner,” and therefore the traverse ought to be^omitted;(4) 

Also the traverse goes -to the whole time only, ^hereas it 
ought to go to every part of the time distributively; for it he 
had used the trade for one nionth, although he had not used it 
for three months, yet» he ought to be convicted, df it for one 
month, and acquitted of the other two, it the traverse had 
been rightly taken (5), but it was not mOved. See for the_ 


one; and given to the corporation only, 
or, as in London, to the chamberlain for 
the use of the corporation, and not to a* 
stranger; and may be levied by dis¬ 
tress, or recovered by an action of debt 
by the corporation or chamberlain [d]; 
or if there be no bye-laio, the corpora¬ 
tion may have an action the case 
lor a breach of the custom. 1 Wils. 
233.237. 2 Wils. 266. 

(df) A traverse must be taken of some 
allegation contained in the adverse 
pleading, and a plea cannot conclude 
with a traverse of what has not been 
before alleged, or necessarily implied,, 
though it may aflRect the merits of the 
case, 2 Vent. 79. Killigrew y. Sawyer. 
2 Lutw. 936. 938. Gtoinne v. Poole. 
Ibid. 1560. S. C. Ibid. \480. Talbot v. 
Woodhouse. 2 Mod.67. Wingv. Rider. 
Carth. 99. Crosse v.Hunt. 1 Ld. Ilaym? 
64. Powers V. Cook. S. C. 1 Salk. 29^. 
2 Salk. 629. Gilbert \. Parker. Cases 
temp. Hardw. 2.55. Rex v. Jordan. 
Kut such a traverse is merely form, and 


must be specially demurred to by sta¬ 
tute 27 Eliz. c.5. 2 Lutw. 1560. 1 Ld. 
Rayni. 238. Lambert y.Cook, or at least 
by statute 4 Ann. c. 16. 

{5j Sec ante, 269. Osborne v. Rogers. 
Com. Dig. Pleade»(G. 15.). 2 Saund. 
206. Gonam v. Sweeting. Yelv. 122. . 
Lane v. Alexander. 1 Lev. 193. Dring 
V. Respass. 2 Mod. 145. Brown v. 
Johnsm. 2Ld.Iliiym. 902. Helliotty. 
Selby. lStr:493. Colbornev. Stockdale. 
S. C. 8 Mod. .58. 2 Str. 8f8. Palmer v. 
Ekins, 6th Resolution. 3 Lev. 228. 
Payi^e v. Brigham. S.C. 2 Lutw. 1313. 
And as to the evidupce, see Peake’s • 
■Cases*at Ni^i Pri. .57. Powell v.Farmer, 
by Lord Kenyon. But where it is not 
necessary to prove the issue in the pie- 
cise terms of the traverse, it is oUicr- 
wise. As where in covenant for quiet 
enjoyment the breach was that lessor 
entered and ousted the lessee of the 
premises.—Plea that defendant en- 
tered to distrain, absque hoc that he 
ousted him of the premises (without say- 


[d] In an action of debt on a bye¬ 
law, it is necessary to state the bye-law, 
and is not .sufficient to allege that the 


defendant became ladebted by virtue of 
a certain bye-law. 1 Bos. & Pull. 98. 
FeUmnkers v. Bavis. 

P II 2 
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Dominus Rex versus Kilderby. 

Domiiius custom of Lotidon, wlicre one who is educated in one trade 
Rex V. jjiay use another; Cro. Car. 361. The King v. Btigshaw 516» 
Kildehby.^ 517. J/wlcton V . Stonsrhton. 

' \r 


j'ng “ or any part thereof.’’) This tra- the issue will be for him. 2 Salk. 6*2i). 
verse was upon demurrer held good; While v. Bodinam. S. C. 6 Mod. UW. 
lor if the plaintiff join issue on the tra- See also Dyer, 11.*!;, h. Co. Litt. 282. a. 
verse, and prove the ouster of any part, Cro. Eliz. 82. 1 Ld. Rayni. 42. 
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Case 4f). ^ . Hawkesworth and Hillary’s Case. 


City A T a general session of the peace held at thegiiild- 
lorA. ^.Jty Qf Yu 7 kf 'ill the county t»f the 

same city, on the lijth day of March, in the 21st year of the 
' reign of our lord Cfhq^t U s the Second, by the grace of God, of 
Efigland, Scotland, France, and Lcland, king, defender of 
the faith, and so forth, before Christopher By'earer, mayor of 
the same city, Johti Tnrnp', esquire, recorder of the same city, 
Richai'd Fdhei'ington, esquire, of counsel for the said city, Sir 
Flemy Thomson, junior, knight, F.dnoard Flwiclc, George 
Manqklhis, Cressey Burnett Hcniy Tireman, Thomas Bawt iy, 
and William Michardsoh, aldermen, keepers of the peace, aiul 
justices of our said lord the king, ascigned to hear and deter- 
• min^e divers felonies, trespasses, and other misdemeanors coin- 
mittcct within thd.said city of York, and county of the same 
.city, it is (among otlier things) ordered as follows; that is to 
say. 

Upon the petition of Timothy Hawkesacorth, apprentice to 
IU)hert Miliary, mcYchant^ to be relieved upon certain neglects 
of tlie said master,* in instructing him in his trade, and putting 
him upon such employments as were not fit for such an ap¬ 
prentice, but made no proof thereof: and the said master 
having likewise appeared (1), and mttde known and proved 

— - --- 

(1) So where the discharge is made the distinction in Rex Lloyd. 2 Str. 
upon the complaint of the apprentice, 95>6. between .orders and convictions ; 
the order must set forth, that the master yet, as the justices can only proceed 
either appeared, or was summoned, thc^ upon the appearance of the master, that 
words of the 35th section of the statute is made an essential requisite by the act 
5 Eliz. c. 4. being, “ and upon his ap~ to found their jurisdiction, and must 
pearance," &c. l^or though^the c6urt tlicrefore be set fordi in their order, 
will in general, in cases of orders, pfc- 1 Str. 143. Rex v. Gill. Gas. temp, 
sume owt/ufl f.vse nVc flcffl, agreeable to Hardw. 101. Rexw.Heaseman, S. C. 


313 


Mich. Car. II. Ilcgis. 

lo this court, that the said apprentice has neglected (2) his Hawkes- 
mastei-’s service, threatened to betit his master, and abused 
himself in being several times drunk, and in kecpuig company Case, 
with lewd women, so that the said master doth absolutely rc- 
Jtise to entertain him any longer ; it is therefore ordered, that 
the said appuentice be discharged and freed of his apprentice¬ 
ship ; and that the said master, Hillaty, shall pay and restore 
to his said apprentice GOl. part of 100/., which he acknowledged 
he had with him upon his binding (3); and tins to be a final 
order betwixt the said master and apprentice, aivy thing coh- 


2Str. 1013. 2 Salk. 490. D/Moa’s case. 
See a precedent of such an order in 
1 Burn’s Justice, Apprentice (E). 

(2) The order must also set forth 
that the apprentice was discharged for 
some cause of misusing or ill-treatment 
by the master, or misbehaviour by the 
apprentice, and must state the cause. 
It has been held not to be sufficient to 
assign as a reason for such discharge 
that the master refused to take |hc 
apprentice again, notwithstanding the 
court in this case seems to consider it to 
be a sufficient one; 1 St#?t0j*. Ilex v. 
Davie ; or that the apprentice was afflict¬ 
ed with a disease, which is supposed 
to be incurable; 1 Str. 99. Rex v. 
Hales Otocn ; or that the master used 
the apprentice unkindly. Cas. temp. 
Hard. 101. 2 Str. 1014. 


[rt'J But where the apprentice‘ran 
away aflcr a short time, and enlisted as a 
soldier, and the master on his return 
refused to take him back, the court of 
exchequer held that the/ could* npt 
compel any return of premium, 5 Price 
297. Cuff" V. Brown. However, in‘the 
case of an attorney’s clerk, the court of 
K.B. decided 'otherwise, considering’ 
that they had a more extensive author¬ 
ity over their own officers. 3 B. & A. 
2.57- Ex pnrlc Prankerd. Seel Barn. 
& Cress. 4<60. fVinstone v. Linn. 

[6] ,If the apprentice himself, being an 


(3) This power of orderjng a restitu¬ 
tion of money upon the discharge of an 
apprentice, is held to be incident to 
tho jurisdiction to discharge. 1 Salk. 
•Gfi. Rex V. Johnson. 2 Salk. 491. S. C. 

1 Salk. 67. Dillon’s case. Skin. 108. 
Dn HamelCa case. Bac. Abr. Miister 
and Servant, 5.50,551. 1 Burn’s Justice, 
Apprentice, 73.13th edit. Rexv. Amies, 
though the contrary was held in 1 Str. 
G9a Rex V. Vandeleur. [oj Action of 
. covenant may bt? maintained against 
the person who joins in the deed of ap¬ 
prenticeship, 8 Mod. 190. Whitley v. 
Lojlus. See 2 Salk. 4V9., but not against 
the t^pprcntice. * Cro. Car. 179. S. P. 
7 Mod. 15.* See 1 Mod. 271- Com. Dig. 
Justices of Peace (B. 55.) [6] 


HSSB»rBfSS«H ’ 

infant, def not execute tho indenture, 
although it be executed by his father, 
he cannot gain any settlement under it; 
for die indenture is void, no Tather 
having authority to bind an infant with¬ 
out his consent, except in the case of 
parish apprenticeships. 3 B. & A. 584. 
The King v. Amesby, If the apprentice 
on coming of age avoid the indenture, 
it will not discharge the liability of hie 
* father on a covenant for his service be* 
yond that time. 3 B. & A. 39. Cuming 
V. Hill. 
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Case 49. 


S. C. 1 Mod. 2 . 
2 Kcb. 541. 
592. It was 
the intcntionof 
the statute of 
5 ISliz. c. 4. 
s. 35. that a 
master shall be 
discliargcd of a 
bad apprentice, 
as well as that 
ait apprentice 
sliall lie dis¬ 
charged of a bad 
master (1). 


Hawkesworth and Hillary’s Case. 

tamed in the said indentures of apprenticeship to the contrary 
in anywise notwithstanding; and the said Timothy, the appren¬ 
tice, to stand committed till he find security for his good be¬ 
haviour. 


Hawkesworth and Hillary’s Case. 

. A N order miide by the mayor and aldermen, justices of the 
peace of tlie city and county of the city of York, at their 
sessions of, the peace, was removed by certiorari into this court, 
whereby the justices, for divers misdemeanors committed by 
the said Haixikesworth, being aji apprentice to the said Hillary 
his master, particularly mentioned in the said order, so that 
the said master hadl absolutely refused to entertain him any 
longer, ordered that j;hc apprentice should be discharged and 
freed from his apprenticeship, and that the said master Hillary 
should pay and restore to his said apprentice 60/., part of the 
100/. which he acknowledged he had with him, and this to be 
a final order betwixt the said master and apprentice, any 
thing contained in the said indenture of apprenticeship to the 
eontrgry in anywise notwithstanding; and the said appren¬ 
tice to stand committed till he find good security for his good 
behaviour. * • 

A,nd now it was moved by Saunders, on the part of the 
master*, to have the said order quashed, because it is not war- 
.vanted by the statute of 5 Eliz. c. 4., one clause of which, 
namely, sect. 35. upon which this order is founded, being as 
follows, Diz. “ And if any such master shall misuse or evil in- 
treat his apprentice, or that the said apprentice shall have 
“ any just cause ,to complain, or the apprentice do not his 
“ duty to the master, then the said master or apprentice, being 
** grieved) and having cause to complain, shall repair to one 
“ justice of the peace within the said county, or to the mayor 
or other head-of]|,cer of t]ie city# town corporate, market- 
“ town, or other place wfcere the said master dwelleth, who 
shall, by his wisdom and: discretion,* take such order and 
“ direction between the said master and his apprentice as the 
** equity of the case shill require: and itj for want of good 
“ conformity in the said master, the said justice of the peace 
“ or the said mayor or head officer cannot compound and 

t I 


(1)S. P. 1 Mod. 287. Watkins y. Miltvards, 1 Vent. 174. 2 Kcb. 822. 
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“ agree the matter betweert him and his apprcnlicc, then the 
said justice, or the said mayor or other head officer, shall 
“ take bond of the said master to appear at the next sessions 
** then to be holden in the said county, or within the said city, 

“ town corporate, or market-town, to be before the justices 
“ of the said i:ounty, or the mayor or head officer of the said 
“ town corporate, or market-town, if the said master dwell 
“ within any such; and uimi his ajjpearaneef and hearing of the 
“ matter before the said justices, or the said mayor or other* 

** head officer, if it be thought meet unto them to discharge 
“ the said apprentice of his apprenticchood; thaS then the 
** said justices, or four of, them at the least, whereof one of 
them to be of the quorum, orthe said mayor o^; other head- 
officer, with the consent of three others of bill brethren, or 
“ men of best reputation within the said city, town corjioratc, ^ 
“ or market-town, shall have powor'by authority hereof in 
“ writing under their hands and scalsy to pronounce and de- 
“ dare that tliey have discharged the said apprentice of his 
“ apprenticehooil, and the cause thn\'of; and that the writing 
“ so being made, and iurolled by the clerk of the peace, and 
“ town-clerk, amongst the records that kcepeth, shall be 
“ a sufficient discharge for the sai(^ apprentice agairist his 
“ master, his executors, and administrators, the indenture of 
“ the said apprenticeheflJt/, or any law or custom to the con- 
“ trary notwithstanding. And. if the default shall be foinul * 
“ to be in the apprentice, then the said jtistices, or tlie saul 
“ mayor or other head-officer, with the assistance aforesaid,* 
** shall cause such due correction and punishment to be niinis- 
** tcred unto him, as by their wisdom and discretion shall be 
“ thought meet.” So that it apjiears by the said cltusc, 

“ that for 'want of good conformity Vw the* master f namely, 
where the fault is found to be in the mastery tlicre the justices 
may discharge the apprentice of his apprenticchood at their 
discretion; but if ihe dcfaidt be found to he in the appren- 
“ ticcy* then the justices have n* power by the statute to tlis- 
charge the apprentice of his apprenticchood ; for by this means, 
idle and bad-disposecT apprentices will be encouraged to abuse 
their masters, that they may be discharged of their appren- 
ticehoods, which will be a direct way to their ruin and de¬ 
struction : but the statute appoints that the justices shall 
“ cause such due correction and punishmedt to hg ministered unto 
** him as by their wisdom and discretion shedl he thougJit meet;' 
by which it appears,' that for default in the apprentice (as the 
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Hawkeswortli and Hillary’s Case. 

Hawkes- case in question is) it is not the intention of the statute that 
HfL^" the apprentice should be discharged, but that he should be 
Ciise. jMnished at the discretion of the magistrates, until he should 
mend his manners. Wherefore here, inasmuch as it appears 
in the order that the fault was in the apprentice, for which he 
is discharged of his apprenticehood, it was prayed that the 
order not being'warranted by the statute, should be quashed. 

Sed non allocatur; for, pet' mriam, it appears in the order 
that the master refused to keep his apprentice any longet' (2), 
wherefore the justices make the oi’der of discharge. And the 
who|c count was of opinion, that it was the intention of the 
act that an apprentice should be discharged of a bad master, 
jis well as th£\t the master should be discharged of a bad ap- 
])rentice. And the clause, which gives'power to administer 
punishment to a bafl apprentice, does not restrain, but en- 
'larges the power of, the magistrates beyond what it had 
given them concerning masters; for they cannot administer 
punishment to masters for their faults, but only discharge 
their apprentices: but fo^ the faults of the apprentices, they 
may inflict corporal punishment upon them, or discharge them 
at their discretion: wherefore the order was confirmed by the 
court.. And afterwards, m'Hilat'y term 21st and 22d of the 
reign of the now king, it was moved again by Jones, of coun¬ 
sel with Hillary the master; but the court said, that the point 
< was fettled in Mich, term before, and gave the same rule again 
wheretbre the ord^i; continued confirmed. (3) 

(2) But this is no cause of discharge. 139, 140. it was decided by the court 

See ante, 313. note (2). of K. B. agreeable to Lord Halda opI> 

(3) Hence it appears, that the ellipse nion, that the statute confines the power 

of the statute relating to the discharge tp the trades mentioned in the statute: 
of apprentices is general, and extends * and in answer to this case, which was 
to all manner of apprentices. For the cited to the contrary, it was said that 
present case is that of an apprentice to this point was not stirred in it. But 
a merchant. However in Watkins v. all the subsequent determinations are to 
Edwards, Mich. 23 Car. 2. 1 Ve.nt the contrai^y, and it is now established, 

174. 2 Keb. 822. Lord Hale doubted tHat the statute gives the power of dis- 
whether the power of discharging was charging to eW, manner of apprentices, 
not confined to apprentices in those 2 Ld. Raym. 1410. Rex v. CoUinboum, 
trades only which are mentioned in the ^ S. C. 1 Str. 663. By the statute 
statute: but 'J'wi/sden and Raynford 20Geo. 2. c. 19. s. 3, 4, and 5., a 
justices, were of a contrary opinion,, power is given to two justices to dis¬ 
and relied upon this case in support«of charge apprentices in some particular 
it. Afterwards, in ‘Mich. 7 Will. 3. cases. See 7 East, 376. Ex parte GiU. 
Rex V. Gately, 2 Salk. 471. 5 Mod. And by statute 6 Geo. 3. c. 25., every 
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Note; These two exceptions were not moved: 1. That it Hawkks- 
does not appear by the order that the parties had been first 
before the mayor of the town, or other head-oiHoer out of the Case, 
sessions, as the statute appoints; for they ought not to come 
originally to the sessions, but rather by way of appeal (4), as 
appears by tl;ie word of the act. 2. That it does not appear 
that this order was under the hand and seals (fl*) of the justices 
as the act appoints. Qjiere of those exceptions, for they seem 
to be material; but they were not moved. • 


apprentice, whose master has not re- of Holt C.*J. in 1 S^k. 67., and ap- 
ceived with him the sixm of 10/., is pears to have'been the intention of the 
bound to serve for so long a*time as he legislature. But it was afterwards ad- 
shall have absented himself during his judged, aiyl is now a settled point, 
apprenticeship without leave, or make that the Cburt of sessions has an original 
satisfaction for the same, at any time jurisdiction to discharge apprentices 
within seven years after the expiration • uftder the statute 5 Eliz. *c. 4. 1 Salk, 

of his original contract. And in case of 68. Rex v. Johnson. 2 Salk. 491. 
refusal, one justice of the peace may de- S. C. 1 Str. 143. Rex y. Gill. Ibid, 
termine what satisfaction he shall give 704. Rex v. Davie. Cas. temp, 
his master, and commit him to the house Hardw. 101. 2 Str. 1014. Rex v. 

of correction for a term not exceeding Heaseman. 

three months, if he docs not give,se- (5) Accordingly, this omission has 

curity to make such satisfaction, [c] , been since held to* be a fatal defect in 

(4) This was also the opinion of the order. Carth. 198, 199. Rex v. 
Tvoysden and Rayn^ord* Justices, in Gately. Comb. 344. Gately v. Green. 
IVaiJdns v. Edwards. 1 Mod. 287. and 2 Salk. 470. Anon.^ • 


[c] Further powers are given to jus- tit. Apprentices; and42 0co. 3. c.73. 
tices by32 Geo. 3. c.S7. and 33 Geo.3. 51 Geo. 3. c. 80. 56 Geo. 3. c. 129. and 
c. 55. Sec Burn’s Justice, 23d edition, 1 & 2 Geo. 4. c. 32. 


Smith versus Yeomans. 

Trin. 21st of King Charles the Second. Rol. 1844. 

D ebt upon bond. The * dbfendant prays oyer of the S.C. iVent. 43 . 

condition, which is for peformance of covenants cout j„ 

tained in certain indentures made between the plaintiff, being sa^’s pica, 

sheriff of the county of Somerset^ ef the one part, and one upon 

Humphry Hollovoapi gent., under sheriff to the said plaintiff, of 

the other part, on the part and behaff of the said HdUnaay'tQ ittiiercby ap- 

be performed. And upon oyer of the condition, the*defend- 

ant pleads that the indentures were made between the plaintiff is a good cause 

of demurrer. 
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Smitli ve7'SHS Yeomans, 


Smith v. aiul the said IMlowaj/, on such a day and at such a place, and 
Ykomans. one part of Uiein,* under the seal of the pluintifip, the defendant 
““ » " " brings into court. And the defendant further pleads, that 
there are not any covenants contained in the said indenture, 
on the part and behalf of the said IlolUmmj to be performed; 
and til is, &c,; wherefore, &c. Tlie plaintiff prays oyer of 
the said indentuie by the defendant brought into court, which 
is efttered at large in hcEc verha; and thereby it appears, that 
there are divers covenants contained in the said indenture, on 
th^ part and behalf of the said HolUnmy to be performed. And 
on the oyer df the said indenture being so entered, the plaintiff 
demurred in law upon the defendant’s plea. 

. And now Saunders, of counsel with the defendant, urged 
that the plaili^jff had demurred too hastily; for, as he said, 
[ 317 3 the plaintiff should have shewn a breach of one of the cove- 
*nants to maintain his action ; as in debt upon bond to perform 
an award, if the defendant pleads “ no award made^* it is not 
sufficient for the plaintiff to reply and shew an aw'ard made, 
but he must also shew a breach of it. (1) So here when the 
detendant pleads that there are no covenants in the inden¬ 
ture, the plaintiff should not only shew the covenants, but he 
ought also to have aiisigned a breach of them. 

Sed non allocatur. Bilt judgment was given for the plaintiff 
by the whole court without any difli^plty. And the reason 
,seems to be, that when the defendant brings the indenture 
liidcniurc set into court, and SAYS that there are no covenants in it, &c. 
^cornCT^parrof upou the oyer thereof the indenture is made parcel of 
the preceding tlic plea; and it thereby appears judicially to the court, that 
he has pleaded a false idea, and taken an averment against the 
truth of that which ’appears to the court by the very inden¬ 
ture Vhich the defendant' himself has brought into court. 
And therefore* the plaintiff need not shew any matter of fact 
in a replication to maintain his action, as in the case of an 
, awards but a detmarer was more proppr for the plaintiff 
Qjiod nota. (2) 


(1) Sec thc*reason in the case of an White, which is* a strong authority in 

aiKord, 1 Saik. 138. Meredith v. Al^ support of the principle of this case. 
leyn,ct ante, 103. note (1), Haymanv. ,For notwithstanding tlic plaintiff was 
Gerrard. not entitled to oyer, it being of a 

(2) S.P. 3 Lev. 50. Hudsonv. Spier, , act of parliament stated and 

ruled in C. B. upon the authority of*a relied upon by the defendant in his 
case which appears to‘ be the principal rejoinder, yet as the act was in fact 
one. Doug. 476,477. 3d edit. Jig^r^v. set forth on oyer, the court held, 
. 16 
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upon the authority of this case» that 
tlie whole of what was so* set forth 
made part of the rejoinder, and, it 
thereby appearing that the act did not 
warrant the rejoinder, gave judgment 
for the plaintiff. Carth. 513. Gage v. 
ActoTif per Holt C. J. 6 Mod. 27. Ibid. 
237. Cook V. Remington* Com. Dig. 
Pleader (P. 1.) The only way in 
which a party can relieve himself, when 
the opposite side omits any material 
part of an indenture, &c. which he 
is bound to state, is to set forth the 
indenture, SfC. on oyer: for^he cannot 
repl}, that by the said indenture, &c. 
it was forther agreed so and so. Hutt. 
33. Smith v. Boucher. 1 Keb. 513. 


[a] This must be understood as 
confined to cases, in which the party. 


1 Str. 227. Stibbs v. Clough, [n] If the 
condition of a bond, or if any inden¬ 
ture, or other deed, of which oyer is 
prayed, cohtain other matters besides 
those which are to be performed by the 
party craving oyer, it does not seem to 
be necessary to set out such matters at 
all, butr it is sufficient to set out ver¬ 
batim the whole of -the matters that 
relate tq him. 4 Term Hep. 370. Wah- 
lace V. Duchess of CtmUbrland. Other¬ 
wise, in SQme cases, fhe record would 
run to an immoderate lengtSi. Ante 9. 
Jevens v. I^eveniore. Ibid. .52. Gains- 
ford V. Griffith. 6 Mod. ^37. Cook v. 
Remington* See also Jevens v. Leve- 
more, 9. note (1). 


pleading a deed is bound to make pro 
fert of it. 


ry-sss-r 


Redman versus Edo4)h* 


Case 51. 


Trin. 21 King Charles the Second. 


Rol. 799. 


JffJECTlONEfo mec brought by original writ out of Chan¬ 
cery. And the record on the issu^^foll was entered in 
this manner, ss. “ Symo Edolph, late of, &c. was summone<l 
“ to answer 'J7iotnas Redman of h plea, wherefore with force 
“ and arms,” &c. The defendant pleaded to issue, and a ver¬ 
dict was found against him. And noW it was moved in 
arrest of jutlgnient, that here was a •vitiofl^'ori^inal, whicli is 
not aided by any statute of jeofails (1); for, as appears by the 
entry of it, the original was a mmmotis, whereas it ouglit to 
have been an allachwent; for the record says that the defend¬ 
ant was summoned, whereas it oijght to be, was attached. And 
the original writ in fjectioncjirmeex^ an attachment, or pone ^'lT 
vadioset salvosplegiosi &c. in Reglst. Brevium Original. 227. b.* 
And so this case is not remedied after verdict. The court 
asked, whether the original writ on tlie 61e was a summons or 
attachment ? To which it was answered, that no search had 
been made for it; but the record befbi^ tlie court, to which 


,S. C. 1 Sid. 42J- 
1 Mod. .3. 2Kcb. 
.'144. 583. If 
tlie decLiratioii 
recite a vitioua 
original, and no 
oilginal is to l>u 
found on the 
file, the court • 
will intend after, 
verdict tliat there 
was once a good 
one, which is 
lost, and tliat 
the clerk had 
iiiistakeii in the 
recital of it, 
which is not ma¬ 
terial after ver¬ 
dict. 


(1) S. P. Cro. Juc. 479. Pollard v. Blight. Ibid. 675. RcyncU v. Kelsey, 
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Aedinah versus £do]pii. 

l^RDMAN u. they w'oulil tjivo credit, recites it to be a summons; and so it 
^ Kdohmi. ^ ghjiii be intended.. And thereupon the court stayed tlie judg¬ 
ment, and ordered the parties to examine the original writ on 
the file in the mean time. 

And afterwards, at another day, it was moved again, and the 
court was informed that there was no original writ to be found 
f 318 ] on the file: whfti*efore it was urged by the defendant’s coun¬ 
sel, that now the court ought to intend that there was such 
a vitious original writ as the record supposes, unless tlie 
plaintiff shews to them another original which is good, and 
may warrant'an amendment of the record; for as the record 
is, it appeal's that the declaration is founded upon a vitious 
original, and therefore no judgment can be given for the 
plaintiff. Se^non allocatw'; for the cou]{;t said, that inasmuch 
as there is not any original writ to be found on the file, they 
.would intend after verdict that there was once a good original, 
which'is now lost, and that the plaintift'’s clerk had made a mis¬ 
take in the recital of it, which after verdict is not material. (2) 
But if there had been a vitious (3) original on the file, then 

(2) The statute 18 Eliz. c. 14. s. 1. 184. The same objection witli the 

helps the want of an original to all, in- present was made to the declaration 
tents as if there had been a good one upon a special demurrer in the Com- 
on the file, and if there had been a good mon Pleas in the case of Barnard v. 
one, such misrecital would not have Moss. Hil.‘l*?88, but the court over- 
been erroneous. Gilb. H. C. B. 119. ruled the demurrer, and held that the 
3d edit. ■ «' recital of attached instead of summoned 

(3) But the court would not have or vice versd in the declaration did not 
arrested the judgment on motion if vitiate it, and that they had decided 
there kad been a vitious original on the the same point before in IVarrcn v. 
file. For it is but recital, and the cgurt fVard, Trin. 1787- 1 H. Blackstone’s 
declared they wait’d not judge upon Bop. 250. M*Quillin v. Cox. An- 
the bare recital of the original *fn the ‘ ciently it was the practice in all actions 
declaration; but the defendant ought to repeat the whole original writ in the 
either to have craved o5rer of the ori- declaration; and if a material variance 
ginal at first, or, iiT this stage, to have appeared between the writ and de- 
brought a writ of error. This is said claration, t^e defendant might take ad- 
by Hoh C. J. to have been the ground vdntage of it, either by motion in arrest 
of the judgment, although Saunders of judgment, writ of error, plea in 
has not noticed it. 2 Ld. Kaym. 903. abatement, or demurrer. Cro.Eliz.829. 
Helliot V. Selby. 2 Salk. 701. S. C. ^Norton v. Palmer. Ibid. 183. Edwards 
and hcrewitli agree Ellery v. Hicks, v. Watkin. Ibid. 198. Berkenhead v. 
4 Mod. 246. Drew v. Rose. 2 Ld. NuthaU. Ibid, 330. Haselop v. Chap- 
llaym. 1398. Brown V. Morgan. Fofft. lin. 2 hutyr. 1181. Gins v. Dams. But 
341. Duchess ojHamilton y. Incledon. this practice was altered by a rule of 
1 Str. 225. Kep. temp. Hardw. 189. the court of C. B. A.D. 1654, by which. 
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they would not intend any other good original, unless the Redman v. 
plaintiff shews it; wherefore the plaintiff had his judgment by . ^ 

rule of court. Saunders with the defendant. ' 

it was ordered, that in future “ dcclara- “ ance, but judgment was for the plain- 
“ tions, in actions upon the case^ and “ tiff. ParA-er C.J. cited 2 Salk. 701., 

“ general statutes, other than debt, “ and the court held, that the defend- 
“ should not repeat the original writ, “ ant cannot take advantage of a vari- 
“ but only the nature of the action s as “ ance between the writ and count, 

" that the defendant was attached to “ without craving oyef of the writ.” 

answer the plaintiff in a plea of tree- But the practice of jiraying oyer of 
“ pass on the case^ or in a plea of tres- the original having been much used 
“ pass and contempt against the form <f for delay, tlje* court ot C.B. in Ford v. 

the statute*' And it should seem, Burnham^ Barnes, 340. 4to edit., and 
that even in trespass vi et armis Jh the the court of K. B. in Boats v. Edwards, 
common pleas, or commenced by ori- Doug. 227. 3d edit, came to a resolu- 
ginal in the king’s bench, it would now tion not to grant oyer of the original 
be deemed sufficient to state in the de- * wfit in future. The lait attempt on 
duration, that the defendant was at- this subject was to set aside the pro- 
tached to answer the plaintiff in a plea ceedings for irregularity^ upon the 
of trespass^ without setting forth the ground of variance between the ori- 
writ; at least, this has been held sut- ginal writ and the declaration. But 
ficient on a general demurrer as far the court of K. B. resisted it,, observ- 
back as the 2d of William and Mary; ing at tlie same time that it would be 
Carth. 108. Lambert v. Thurston; , permitting a defendant to do that in a 
and I should think, would at this day shorter way which he could not by the 
be held good on a special demurrer, practice of the court effect in a more 
For this short recital is intended only circuitous one. 6 Terra Bpp. 363. Spal- 
as an intimation to the court of the na- ding*v. Mure. And with respect to a 
ture of the action. After this rule was writ of error for a defective original, as 
made, the only way in which the >de“ it would be a hard case to set aside a 
fendant could take advantage of a bad judgment for a mere slip, the Master of 
original, or of a variance between the tlm Rolls, on petition, would defeat 
original and the declaration, was by the vvrit of error ,*1 either by ordering 
praying oyer of the writ, or, in case of' the iJriginal to be amended, or, if ne-" 
a bad original, by writ of error. 4 Mod. cessary, granting a new one. 7 Term 
246. Ellery v. Hicks. 2 Ld. Raym. Rep. 299. Carr v. Shaw. 2 Wils. 39.5. 
903. Helliot v. Selby. ^ Salk, 701. S.C. Hole v. Finch. From hence it, seems 
2 Salk. 6.58. Bragg v. Di^y. 6 Mod. to follow, that no advantage whatever ^ 
303. Villars v. Cary. 1 Sid. 4'fe3. can now be had, either of a defective 
2 Wils. 393. 395. Hple \. Finch,wad. original, or of a variance between it 
Cross and Lee there cited, which was and the declaration. 7 East, 383: De- 
“ replevin by writ for taking his cattleshons v. Head. S. P. See 1 Bos. & 

“ the count was for taking a grey Aorse/ VvW. 6 ^ 5 . Murray Hubbart. 3 Bos. 

“ there was a demurrer for the vari-, & Pull. 395. Gray v. Sidniff. [a] 

[«] Neither can any advantage be tion in’the names*of the parties. 3 Brod. 
now taken of a variance between the & Bing. 65. De Tastet v. Rucker and 
warrants of attorney and the declara- others. 
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Bury vei'Hiis Bisho|). 


Case 52. 


• Bury versus Bishop. 


S C.2Krb.S54. 
The onlinary 
rule of K. JJ. to 
join issue, de¬ 
mur or plead 
over, and waive 
the issue, is four 
days. And if 
the ci.erk uf the 
papers draws 
the issue and 
delivers it to , 
the defendant’s 
attorney, who 
within tlie four 
days waives the 
issue, and 
makes a frivo¬ 
lous rejoinder 
for delay, and 
upon a sum- 
inuns before the 
secondary will 
not take issue, 
the plaintiiT 
may sign judg¬ 
ment. 


pldintiiF declared upon bond of 20001. The defend." 
ant pleaded the statute of sheriff’s bonds, and said that 
the bond was made for ease and favour. The, plaintiff re¬ 
plied that the bond was made for a true, and just debt, and 
traversed, without this, that it was for ease and favour. Atid 
the clerk of the*papers made up the issue thereon, and deli¬ 
vered it to the defendant’s clerk within the four days, which is 
the ordinary fule of the court to join issue, or demur, or plead 
over and waive the issjue. And he put in a rejoinder that the 
. bond was made for ease and favour, and further traversed, 
without this,*1^]at it was made for a true and just debt: and 
it was to delay the trial. The plaintiff summoned the defend¬ 
ant’s clerk before the secondary, who said that the rejoinder 
was dilatory, whereupon the plaintiff signed judgment in 
Trinity term last past, because the defendant would not take 
issue. And allhougli it was moved that the plaintiff ought 
not to have signed judgment, but should have demurred to 
the rejoinder, it being put in within the lime of the rule, and 
under counsel’s hand; for otherwise the plaintiff will be his 
own judge, whether the' rejoinder was good or not: yet it 
was ruled by the court in this terni,.^that the judgment was 
^well signed and entered, because the secondary had advised 
the defendant’s clei’k to waive his rejoinder, and to take the 
issue as it was drawn by the clerk of the papers, which he 
refused, and the court would"not set it aside. Saunders moved 
it for the defendant. (1) 


^ (1) If the defendant do not rcjvin or 
rebut, when called upon for V.hat pur¬ 
pose, the present practice is for the 
plaintiff to strike ^ out the previous 
pleadifigs, and enter judgment as for 
want of a plea. .5 Term Rep. 152. 
Petrie v. Fitzroy. Tidd’s Practice of 
K. 439. This is a book of a very 
superior kind. It is a work in which 
the author has treated the subject in a 
scientific and masterly manner, and has 


.'IFustrated and explained upon dear 
principles those rules of practice which, 
in most other works of this nature, ap¬ 
pear to be a collection of a mere positive 
and arbitrary institution. There has 
alsp (been published, since writing the 
above observation, an extremely useful 
hook of practice, both of K. B. and 
C. P. by Mr. Serjeant Sellout which the 
inractiser will find of great service. 
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Clerke versus Pywell ajt. 


Case 53. 


\ DJUDGED upon a trial at bar in ejectment, in which 
the lord Rockingham was concerned, on the part of the 
defendant, that where a fine sur conuzance de droit come ceo. 
See, with problamations was levied by tenant for life, and the 
lessor of the plaintiiF in the ejectment, who had the reversion 
for life, .within fi^e y^rs after the death of tl^p tenant for life 
who so levfed the fine, directed one to deliver a dedaratiqn iii 
ejectment to the tenant in possession, who did so accordingly; 
yet it docs not amount to an entry to avoid the fin^’ although 
it was the declaration which contained the lease upon which 
die ejectment was brought. (1) ’ *. 


S.C. l Vent. 42. 

1 Mod. 10. 

2 Keb. 555. 

A delivery of a 
declaration in 
ejectment does 
not amount to 
an entry to 
avoid a fine, 
althou^ the de¬ 
fendant con. 
fesses lease, 
enXryy and 
ouster. S. P. 

2 Str. 1086. 

3 Burr. 1897. 
Doug. 485. 

3 edit. 


(1) It seems to be an established tsiqner, or remainder-mab; Co. Litt. 
point that an actual entry is necessary to 2.51. a. b. Hard. 401, 402. Focus v, 
avoid a dne levied by tenant for life, [a] Salisbury. Therefore by the express 
However in the case of Doe lessee of letter of *the statute 4 H. 7. c. 24. of 
Compere v. Hicks, M. 38 Geo. 3. K.B. fines, he must enter within the time li- 
7 Term Rep. 727., it was said by mited by that statute, in order to revest 
counsel in argument, that doubts had the, estate, and avoid the fine, which 
been entertained, whether a fine levied , will otherwise operate as a bar. 5 Rep. 
by tenant for life had any operation. 123. b. >24. a. Sqffyn*^ case. 9 Rep. 
But however such doubts'may have 106. a. Porfger’s case. 2 Lev. 

arisen, there seems to be no foundation .52.' Whaley v. Tankard. ,1 Vent. 241. 
for them. For it appears to be fully S. C.** Co. Litt. *332. b., and note (1). 
settled that a fine levied by tenant for The.difference is between a fine levied 
life operates to devest and displace the by tenant for years, and tenant for life. 
reversion, or remainders, that is, to When it is leyied by the former, with- 
leave only a right of entry in the rever- out .previously acquiring an estate of 


[flj That is to say, a fine with pro- “ so tliat they take their action, or pur- 
clamations as appears by the latter part sue their said right and title according 
of the note. It should be observed to the law within five years.*’ See post, 
that such entry is only ileccssary for the 319 f. It-is sufficient if the action be 
purpose of grounding an^ejectmeqj;; commenced within 5 years, although 
for the fine may be equally avoided by judgment be not obtained within seven 
bringing aVea/ actioh within five ydars years after: but such action must be 
from the levying of the fine, or from tl|p prosecuted with effect. Cruise’s Dig. 5. 
accruing of the right of the remainder>i^^ 287. tSt. xxxv. Fine. A bill in equity is 
man: the words of 4 H. 7. c. !^4., being no action within the statute, except in 
** so that they pursue their title, claim, cases of fines levfed of trust estates, 
or interest, by way of action, or lawful Ibid. 
entry, within five yearsand again. 
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freehold by a feoffment [A], it has no the ground of the operation of a ^inc by 
manner of operation whatever except tenant for life to devest and displace 
between the parties to the fine, and the reversion or remainder, expectant 
privies, by estoppel [c] ; and the rever- on the estate for life, it has been hol- 
sioner need not make an entry to avoid den, that a devise of a remainder in fee, 
i^ but paries finis nihil habuerunt" may after a fine levied by tenant for life, and 
be pleaded to it. 18 Vin. 4<13, 414. before an actual entry by,the remainder 
fimith ^.Parkhurst. iSalk. 340. Viote (b). man is made to avoid the fine, followed 
2 Ves. 481. Efurl of Pomfret v. Lord up by an ejectment and proceedings 
WindsqjTf 1 East, 575. Peaceable^. Read, thereon pursuant^to statute, 4 Ann. 
But Lord Hale ybserves that it is c. s. 16., is no^ goo^'because it is 
otherwise when lenant^J^ life levies a . a msposing ohly of a right of entry^ 
fine, for he baS'.a freehold, (amVjSo^t which the rules of the law will not allow 
cannot Be said that Jif h^ i 2 i^z/,)‘ilbd-C to be assigned, though it will descend, 
the fine displaces the re^taipders, and 8 East, 552. Goodright v. Forester. 
therefore an entry is fequiwte within But a writ of error on this judgment is 
five years after the.' death of tenant now depending in the Exche^quer Cham- 
ibr life. Hard. 401, 402. And upon,, ber. [ef] It this decision be right, it 


[A] When termdm for years wish to 
obtain the fr^hold and inheritance, 
the practice is to assign the term 
to an indifferent person, and then 
a feoffment with livery of seisin is 
made and a fine levied.. The term is. 
assigned to attend the inheritance 
as acquired by the feoffment and 
fine, and tfie object is to protect 
against forfeiture. But it is saifi, that 
the court of K. B., in Hilary T. 
treated a term under the above circum¬ 
stances as forfbit^ed. 2 Breston’s Con¬ 
veyancing, p. xxxii. The principles 
that ought to lead to such a conplqsion 
“ are stated by Mr. Preston tft be*; 
** 1. that it is a fraud on the part of the 
termor, to, attempt to gaii} the freehold; 
2dly,«that the adau%ion by the assignee 
of a title in'the feoffee to the reversion, 
is an attornment to a stranger; and by 
the rules of the common law attornment 
by a' termor ia a stranger is an aban- 
donment of the tenancy, a Sest^ctioi^ 
of the pciVlty betweeif the termor and 
the rerlrndnef, and a forfeiture of tliQ 
term.** Ibid. ^ ^ • 

. [c] In consequence bf the st. 32 H.8. 
c. 36. 8.1., it has been determined, 


that by the word privies in the statute 
4 H. 7. C.24., are meant those persons 
who are not only privies in blood to the 
persons who levy the fine, but also 
privies in estate and title to the land 
whereof the fiye is levied: that is, those 
who must necessarily convey their de¬ 
scent throd^k the cognizor, before they 
can make out their title to the estate ; 
which comprehends the issue in tail. 
Cruise's Dig. ^ol. 5. p. 183. 

{d\ In the Exchequer Chamber, it 
appeared that the devisee had not made 
his entry within the time in which the 
devisor must have made it, had he been 
living: the point therefore as to the va¬ 
lidity of a devise of a “right Of entry was 
not deTermined, for admitting even that 
a right'of dhtryimight be devised, it was 
cleqr that the right had not been pur¬ 
sued in proper time; and the judgment 
was affirmed on -..the latter ground. 
1 Taunt. 578. But in 12 East, 444. 

V. Smart, it was determined, that 
whore rf fine is levied by tenant for 
lyears, advantage of the forfeiture must 
'taken by the person who is rever¬ 
sioner at the time of the line levied, and 
that he cannot assign his right of entry. 
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will probably shake the titles to a great 
many estates, and be attended with the 
greatest mischief hereafter, and there¬ 
fore calls for the interposition of the le¬ 
gislature to prevent these inconveni¬ 
ences. From the relation which every 
fine has to the preceding term, it may 
happen that a devise of a reversion 
which is a valid one at the time of 
making die devise, may be rendered of 
no validity, by a fine levied after ^the 
will, and perhaps after the death of the* 
devisor. In a word, no person can 
.safely dispose of a reversion Jn fee ex- - 
pcctant on an estate for life by will or 
deed. As if a man sensed in fee of a 
remainder expectant on an' estate for 
life devises it or grants it by deed on 
the first of August, for instance, and 
dies; and on the first of November fol¬ 
lowing the tenant for life levies a fine 
with proclamations of his estate; thii^ 
fine has relation to the preceding term, 
and is considered as a fine of that term, 
and therefore by a fiction of law agaidst 
the truth of the fact it will be construed 
to have displaced the remainder in fee, 
and left only a right of entry in the 
devisor. And though he had no reason 
to enter in his life time, because no tine 
had then been levied, yet, because Jic 
did not enter to revest the estate so 
supposed to have been devested, the 
devise or grant is become invalid and oj' 
no effect. 

A fine levied by tenant for life 
operates as a forfeiture of his estate, 


because it is an attempt to convey a 
greatQi' estate than he can lawfully 
make. Ctv Litt. 251. b. 2 Lev. 202. 
Smiihe v. Abell. So that the person 
next in remainder or reversion may 
enter upon the tenant for life at any 
time within five years next after the 
fine is levied. And if he neglects to 
do so, he may enter at any time within 
five yeaw after the deat\ of tenant for 
life. For the reversioijcr or remainder¬ 
man has in'such case tvio titles^ one by 
the fdrfeituw,* and the othcr'by the de- 
terminatioi^f the estate 'for life. And 
the latter title is held to be a new righr 
which first accrues after the death of 
teivmt for life, and so within the second 
^saving of the statute of 4 H. 7. c. 24. 
Dyer, .S. b. in the margin. Cro. Eliz. 
220. Smi/v.June, 4thmatter. Ibid. 2.54. 
Laund v. Tucker. Moor, 71. ph 192. 

2 Lev. 53. Whaley v. Tankard. 1 Vent. 
241. S. C. Jenk. 254. pi. 45. 3 Rep. 
78 p. 79 a. Fermor's case. Cro.-. 
Car. 157. fialvin w. Clerk. 1 Vcs. 482.; 
and a fooffnient by tenant for life is a 
forfeiture of his estate; Willes’ Hep. 
383. Grills v. Mannell ; bjjt a lease and 
release by him is«o forfeiture, because 
a man con\'t:ys by it only that which be 
has a right to convey.* Ibid, [e] So 
wlicrc lessee for years makes a fcoff- 
ineuf and levies a fine, the lessor may 
either enter within fT|Ve years after the* 
•levynig of jhe fine, or within five years * 
after the expiration of the term. 2 Lev. 
52. Whaley v. Tankard. S. C. 1 Vent. 


nor enter himself after having parted doubtful whether a fine sur (xncessit 
with his reversion, ^ can be used to pass a fee,: but it was 

[e] Neither is a fine sur concessit determined at all events that it cannot 
levied by tenant for life, any forfeituQlr have two operations to pass both a life 
ofhis estate, 2 Mod. 109. Piggottv.Lor^^ estate, and also a reversion in foe, and 
Salisbury. 2 Taunt. 84. Ludiox» v. that it cannot be levied of a dubious cs- 
Drummo7id. 2 Taunt. 198. Seymour \. fatg by the words “ all and whatsoever 

Parker. By the two last cases it seems, the said ^ . hath in the tenements."' 

VoL. I. Q *<1 
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241. Sir.T. Raym. 219. S. P. 1 Atk. accept a ftnc from a stranger, it has no 
S71. Brandlyn v. Ord. WillcS' Rep. operation whatever. It neither alters 
341. 1 Ves. 481. [y*] * bis estate, nor discontinues the remain- 

But where tenant for life, instead of ders or reversion: but after his death 
being active, is merely passive; if, in- his issue may enter and aver a continu- 
stcad of levying a fine, he only accepts ance of the estate-tail in his father; 
one os cognizee from a stragger, the which he could not do if his father had 
fine has not any operation, and the levied a fine. 3 Rep. 89 b. 90 a. The 
remainder-man, or reversioner, need Case of Fines. So is 1 Mod. 117. per 
not enter, bnt may avoid il' by the Hale C. J. This is mentioned to shew 
plea of partes •^nis nihil hahwemnU the difference between Zevyt/ig a fine and 
For though the acceptaqjce* of thd fine accepting it from a stranger. And per- 
by the tenant for life ddbs for feudal haps the doubts about the operation 
reasons create a forfeiture of his estate, of a fine' levied by tenant for life (if 
Co. Litt. 252. a. 1-Roll. ABr. 852. (G), any*such existed) arose from a want of 
pi. 1. 2 Lev. 202. Smiths v. Ahelli attention to this distinction. But a fine 
yet as the person who levied the 'fine levied by tenant for life does not discon- 
had not any estate or interest wbat^ tinue the remainders or reversion, [g] 
ever in the lands at the time of levying A discontinuance is effected only by a 
the fine, it neither alters the estate of fine which is levied by one who has the 
tenant for life, nor devests the remain- ^ inheritance^ such as a tenant in tail; 
der or reversion; and consequently it who must also be actually seised at the 
is absurd to make an entry in order time by force of the entail. 1 H. Black, 
to revest that which never was* de- 2^9. Driver v. Hussey, and the autho- 
vested, but always Vemained as it was, ritics there cited. [A] A fine levied by 
9 Rep. 106 b. Margaret" Podger's him takes away the entry; and there- 
case. 1 Mod. 117. per HaleC.)* in fore, if hd Afterwards die without issue. 
Green v. Proude... 1 Vent. 257, 258. the person in reversion or remainder 
Nay, it is held that*if a tenant* ,«n tail must have recourse to the other remedy 

[y*] But if/wwc for years and/mor of the term: and consequently the 
are both disseised, and a fine levied parties will be in the same situation 
„ upon such newly acquired estate b^ dis- as in the case above, and the reversioner 
seisin ; after five years run upon^tke finq ‘must enter, if at all,* within five years 
from the time it was levie'd, it seems after the levying of the fine, 
the lessee and lessor arc both utterly [g] Neither does it operate as a dis¬ 
barred. 2 Sanders, U. ^ T. 24. 9. Co. seisin of the remainder-man, although 
105. b., the Case put in Margaret Pod- the tenant fof life devise the fee to a 
ger'sease. On this principle it is advise- stranger, "who after his death enters, 
able for a termor for a long term of and is in receipt of the rents and pro¬ 
years, who wishes lo obtain the freehold fils. 12 East, 141. Williams v. Thomas. 
and inheritance by a feoffment and sub- [^3 And accordingly it has been 
sequent fine, to assign the term before^ held, that no entry is necessary to avoid 
the feoffment is made. For (even grant- a fine levied by tenant in tail in remain¬ 
ing that the assignment will not ^rt- der. 2 N. R.l. Rowe v. Power. 5M. & 
vent a forfeiture) the feoffment after the S. 326. Doe v. Harris, or by a rever- 
assignment will create a disseisin both sioncr, 1 B. & A. 85. Jtoe v. Elliott. 
against the reversioner and the assignee 
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mentioned in the statute of 4 H. 7. 
namely to his action, which is held 
to be a re^ action, a formedon : for as 
he cannot enter he cannot bring an 
ejectment. 1 Vern. 212. Stapleton v. 
Sherard, 1 Chan. Cas. 268. 278. Salisr 
hury V. Bago\, 2 Freem. 21. S. C. 
2 Chan. Rep. 126. Bovey v. Smith. 
2 Burr. 704. Doe ex dem. Odiarne v. 
Whitehead. See ante, p. 261. note{S). 
Therefore in case of a fine levied, an 
entry can only be either where a fine is 
levied by a disseisor, [t] who neces¬ 
sarily has a tortious fee, or by a tenant 
for life. See note(l) to Co. Litt.*S32. 
c. 7. for as we have already seen, 


[[f]] Much discussion has frequently 
taken place as to who shall be con¬ 
sidered as a disseisor: the result seems 

• 

to be, that to constitute a disseisin 
there must be a wrongful entry^ and 
that a wrongful continuance in posses¬ 
sion is not sufficient. See 12 East, 141. 
Williams v. Thomas. In that case it 
was held, that the mere takihg of rents 
and profits by the devisee of tenant for 
life, who had levied a fine and remained 
in possession till his death, without some 
other evidence of intention to do an act 
adverse to the rightful owner, will not 
make a disseisin. And again in 3 M. & 
S. 271. Doe V. Perkins, it was held^ 
that the receipt of rents and profits by 
the defendant, who was executor of a 
tenant pur autre vie, which tenant had 
held over after the dca^i of cestui que 
vie, without paying any ai'ent, y^as 
no disseisin, and therefore that a 
fine levied by the defendant had no 
operation, and that an ejectment might 
be maintained more than five years after 
that fine without any actual entry. It 
is difficult to see upon what principle 
this decision is grounded: it seems 
clear that the dofendunt had not a 
lawful title at the time he entered upon 
the estate and took the rents ; and the 


there can be no entry where the fine 
is lc\4ed by tenant in tail. It has 
been held‘by the opinion of all the 
judges in 1703, that an actual entry 
into lands is only necessary to avoid 
a fine, and so the practice has been 
ever siqee; 2 Str. 1086. Berringlon 
V. Parkhurst. S. C. 4 Brown, P. C. 
353. [i] Doug. 485. 3d edit. Good- 
right v.“ Cator; Willes’s Hep! 182. 
though before that time an actual en¬ 
try was thoqght necessar^^ in other 
cases. 2 Raym. 750. Little v. Hea- 
ton. S. C. 1 Salk. 259. .And the de¬ 
mise in tlla declaration in ejectment 
must be Imd on a day subsequent to thq 


only circumstance which appears to 
distinguish this case from the ordinary 
cases of disseisin is, that the defendant 
came into possession q/ier a person who 
was not a disseisor, and pretended to 
claim from him, although the defend- 
•ant’s predecessor being tenant by suf¬ 
ferance only, no estate could by possi¬ 
bility be acquired through him. The 
want of express evidence 4>f an inten¬ 
tion to disseise seSros to have been re- 
lied on, as it was in 3 P^'ce, 575. Jer- 
ritt V. Weare and others: but it should 
seem that if disseisin depended by law 
on the intention of the parties, nothing 
^can be/:learcr than the intention to dis-* 
seise fh Doe v. Perkins. Where the 
mortgagor continued in possession more 
than twenty years after the day ap¬ 
pointed for payment of the money? and 
levied a fine, and there was no evidence 
whether interest had or had not been 
paid, it was held time he must be con¬ 
sidered to have been in possession* by 
•the permission of the mortgagee, and 
that the statute of limitations was no 
bar, nor was any actual entry necessary 
to dvoid Jlie fine. Ji B. & A. 687. Hall 
V. Doe. 1 Dowl. & Ryl. 340. S. C. 

[yfc] S.C. 13 East, 489. 

Qq2 



.*31 y c ClcrkeiWAws Pywell. 


actual entry. 2 Str. I0S6> 3 Burr. 1897. 
Oates V. Brydon. [/] And If the 
])laintilF recovers in the ejectment he 
will not be entitled to the mesne pro- 
lits antecedent to the actual entry, 
as may he collected from 2 Str. 1086. 
4 Brown, P. C. 353.; but the very 
point has been since decided in 7 Term 
Hep. 727. Compere v. Hicks, though 
a remedy seen&s to lie in equity, 3 Atk. 
124. Dormer V. Fortescue. [w] In 
1 Wils. 21A.' Mwig-rawe V. Shelley, it is 
said, that it was detcmStQed by the 
court of K. B. at a trial at bar in eject¬ 
ment, that where one Inal made an 
actual entry into the land before any 
fine was levied, and brought his eject¬ 
ment after, and laid the demise in Ihd 
declaration, before the fine was levied, 
such entry was sufficient. But this seems 
to contradict the w'hole current of au¬ 
thorities, which require that an entry 
should be made to avoid the operation 
of a fine, which had been previSusiy 
levied; and it appears unintelligible, 
that .an entry before any fine'is levied, 
should prevent the operation of a fine; 
and it is also directly contrary to the 
statute 4 II. 7. c. 2l<. whi^h makes an 
entry necessary within five years after 
the levying of the fine. The only way 
of reconciling this case is by supposing 
that the fine was levied in the vac'ution 
after the entry ‘^as made, whioJi by, 
relation is a fine of the preceding term, 
and therefore in consideration of law 


P] 13 East, 489. Berrington v. Park- 
hurst. S. P. 

rwl So in 13 East, 474. Hughes v. 

u ^ o 

Thomas, it was held that no action would 
lie by the ipniaindcr-raan, after recovery 
in ejectment, for the value of timber^ 
cut between the date of the fine levied 
by tenant fxir life and the entry of tlib 
remainder-man, Lo?d Elleuborough ex¬ 
pressly saying, tha “ by levying the 
]|inc the tenant fjr life acquired a base 


was levied before the entry, and all 
parties are estopped from saying the 
contrary. And in that view, it is only 
the usual and ordinary case of an actual 
entry made to avoid an existing fine, [n j 
•>.-It has been questioned by a judicious 
and accurate observer, (Doug. 485. 
note (1), 3d edit.) whether an actual 
entry be not also necessary in order to 
prevent the operation of the statute 
of limitations, 21 Jac. 1. c. 16.; and 
the law of Ni. Pri. ed. 1775. p. 102. 
and the case of Ford v. Grey, 1 Salk. 
285.. are cited as authorities to shew 
that an actual entry is necessary. The 
words of the law of Nisi Pri. are, that 
“ If a declaration in ejectment be de- 
“ livered within 20 years, and a trial 
“ had, whereby there is lease, entry, 
“ and ouster confessed, yet if the 
plaintift* be nonsuited in that action 
“ and bring another after 20 years, 
“ that will not be proof of an entry 
“.to bring it out of the statute of 
“ limitations, for that must be an ac- 
“ tual entry." In answer to which 
question it lYlay be said, that in no case 
docs it seem necessary to make an actual 
entry to prevent the operation of the 
statute of limitations, but in certain 
circumstances it will be prudent and 
wise to do so. If an ejectment he 
brought within 20 years, jio previous 
actual entry seems ever necessary in 
practice to be made or proved. But 
if 20 years are near expiring^ it will be 


fee, and had devested the estate of the 
»e<rersioner; and during the continu¬ 
ance of that base fee, which endured 
till the entry of the reversioner, she was 
unimpeachable for that act.’’ And per 
Baylvy .J. “ If the plaintiff have any 
remedy it must be in equity.” 

[w] Upon reference to the case, it 
will be seen that the dates do not ad¬ 
mit of this supposition, however in¬ 
genious. 
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a proper and prudent measure to make 
an actual entry into the lands which 
arc claimed. For in ease of an actual 
entry before the expiration of 20 years, 
it seems that an ejectment may be 
brought after ; or if the plaintiff should 
fail in the cjcq/;mcnt, whether brouglrt 
toithin 20 years or after, he may bring 
another, provided the ejectment in 
these cases is commenced within a year 
after such actua Icntry made, accord¬ 
ing to the provision of the statute 
4 Ann. c. Ifi. s. 16. hereafter mentioned. 
Whereas if an ejectment be brought 
uithout an actual entry, and the plain¬ 
tiff should fail in it, and the 20 years 
expire before another ejectment can 
be brought, he will be barred of this 
remedy by the statute of limitations, 
because the entry which is confessed 
by the defendant in the former ejeement 
is only aiictitious entry, and the second 
ejectment, being a netv action and not 
a continuance of the first, amounts to 
the same thittg as if an ejectment were 
brought after 20 years, which cannot be 
by the statute of limitations.. And this 
seems to be the true sense and con¬ 
struction of the passage above cited 
from the law of Nisi Prius. The words 
of the other case cited, 1 Sulk. 285. arc, 
“ that a claim or entry to prevent flie 
“ statute of limitations must be upon 
“ the land, unless there he some special 
“ reason to the contrary.” There scenik , 
to be no doubt of the law of this case : 
but how docs it prove that an actual 
entry is necensary to prevent the ope¬ 
ration of the statute Delimitations? It 
only states, that if an actual entry 
be made, it must be upon the land. 
Upon the whole therefore it may* be 
Safely laid down as a settled proposition, 


[o] So by thestat. 4 H. *7. a married 
woman, may enter within 5 years after 
the determination of her coverture: but 
if her husband cuter during the cover¬ 


that in no case except that of a fine 
with proclamations levied either by a 
disseisor or tenant for life, is It neces¬ 
sary to makb an actual entry in order to 
support an ejectment: and it seems 
also that an ejectment may be brought 
afcT twenty years, notwithstanding the 
statute of limitations, if there has been 
an actual entry into the lands heforCy 
and within a year before the ejectment 
is brouglit. • 

A bare entry into \li(e lands, without 
more, is nut sufficient. ‘ IlCcmust also, 
at the tim(>oT entry, declare quo i 
he entered, that it is to avoid rU fines, 
otherwise i9 will not amount to a suiH.* 
cient entry to avoid a fine. 16 Vin. 
295}. pi. 23. MSS. 6 Moil. 44. I'ordv. 
Lfird Grey. By the statute 4 II. 7. a 
fine was avoided by an entry only into 
the lands, where an entry is one of the 
ways necessary by that statute to avoid 
the fine, without any action brought 
thereon. So by continual claim, if an 
act&al entry were impracticable. And 
•so it was at the common law. Plow. 
366. a. Stotvel v.Lord ZoucJi. As where 
an infant enters, and after his full age 
permits the connussc to fee five years 
in pdsscssiqn w'ithout entry, he is barred 
by the letter of the act,% which ordains 
that he shall take his lawful entry within 
five years after hisfull age ; but inas- 
mudli as within age he took his lawful 
, entfiy^* and so avoiit^d the fine for ever* 
he may, By the intent of the act, enter 
twenty years after his full age. Ibid, [o] 
But the above-mentioned statute,4Ann. 
c. 16. s. 16. enacts, that no clatm or 
entry to be made upon any lands. See. 
shall be of any force to avoid any fine 
levied with proclamations,‘according to 
the statute, or shall be a sufficient entry 


ture to avoid the fine, he must do so 
within 5 yeans after his title accrues, 
5 B& A? 474„ J? 0 (?v. Plumptre, 


a‘I 
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or claim within the statute 21 Jac. 1. 
c. 16. of limitations, unless upon such 
entry or claim an action shall bS com¬ 
menced within one year after the mak¬ 
ing of such entry or claim, and prose¬ 
cuted with elFcct. So a fine may, by 
the statute, and also at the common 
law, be avoided by bringing aureal ac¬ 
tion. So, at common law, by entering 
the party’s claim on record on the foot 
of the fine; but this is taken away by the 
statute 4 H. 7«' 2 Inst. 518. 2 Black. 
994. Glunuial^ttcbv. Leican. It should 
seem, therefore, that iPc an actual 
entry be made to avoid a fine, and an 
ejectment brought within a year, accord¬ 
ing to the statute of Anne, and the 
plaintiff rccaver in the ejectment, and 
have possession of Che lands delivci'ed 
to him by virtue of a writ of possession, 
the fine is totally avoided. And con¬ 
sequently if he be afterwards turned out 
of possession on a judgment recovered 
against him in an ejectment brought by 
the wrong-doer who levied the fine,"and 
then five years pass, he may neverthe¬ 
less bring another ejectment, teithout 
any other actual entry, at any time 
within 20 years after he was so turned 
out of possession. For tho fine being 
once avoided,If it shall be void for ever. 
Flow. 366. With respect to the man¬ 
lier of making an'entry to avoid a fine 
the law is strict. It requires that the 
V'ntry should be tnadc either 'by the 
claimant himself, or by some person by 
his command; or if the entry be made 
by another, without^the previous com- 
nianu of the claimant, at least that he 
should assent to it within the five yea'rs. 
For it is held, that the saving in the 
act of 4 H. 7. has appropriated the pur¬ 
suit by action or lawful entry to him 
alone who has right, and that the case' 
in Broke, tit. Entrft congeable, pi. I23. 
is not law. 9 Rep. 106 a. Margaret 
Podger's case. Pop. 108. Pollard y, 
Lullrdl, Crow. Eliz, 561. Lord Aud- 


ley V. PoUard. Moor, 450. LuUrei's 
case. Ibid. 457. AvQdeley'% case. 2 Str. 
1128. Fitchet v. Adams, However, 
a little will amount to a subsequent 
assent, such as bringing an ejectment 
afterwards. But a guardian by nurture 
or in socage may enter in the name of 
his ward without any command or 
assent, and such entry shall save his 
right. 9 Rep. 106 a. So the remainder¬ 
man or reversioner, or lord of a copy- 
hold, may enter in the name of the 
tenant for life, years, or copyholder; 
or these particular tenants in the name 
of the reversioner or remainder-man, or 
tlie lord, without any command or 
assent, on account of the privity be¬ 
tween these persons. Ibid. The entry 
must be into the land comprised in the 
fine, for an entry into other land, claim¬ 
ing that which is comprised in the fine, 
is held to be insufficient. Hard. 400. 
Focus V. Salisbury. 

But an actual entry is not necessary 
to> avoid a fine at common law, that is, 
without proclamations. 2 Wils. 45.47. 
Jenkins y. Prichard. S.P. Doey. Watts, 

9 East, 17., which seems to be the better 
opinion, although the case of Tapnerv. 
Morlott, Willes’s Rep. 177. is to the 
contrary. It might perhaps have been 
contended in Doe v. Watts, that it was 
to be considered as a fine with procla¬ 
mations, notwithstanding the action was 
'brought before all the proclamations 
were or could be passed. See for this 
3 Rep. 90 b. Purslow*B case cited in 
The Case of Fines. And tho reason 
seems to be, because the statute of non- 
olaim, 34 Edw. 3. c. 16. is still in force 
with respect to fines which are levied 
without proclamations. By this statute 
it is enacted, that the plea of non- 
** claim of fines, which from thenceforth 
should be levied, should not be taken 
** nor holden for any bar in time to 
“ come.” But still the person who has 
right must by the statute 21 Jac. 1. 
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G. 16. pursue his remedy wi^in twenty 
years after the right accrues) unless he 
labours under any of the disabilities 
specified in that statute. Thus, where 
tenant in tail in possession levies such a 
fine, although it be no bar to the issue, 
yet it operates as a discontinuance, aud 
of course puts the reaiainder>nian or 
reversioner to his formedon, which by 
the last-mentioned statute must be 
brought within twenty years after his 
title accrues. It is usual in practice, 
when it is doubtful whether the person 


who intends to levy a fine be tenant for 
life, or in tail, in order to avoid the con¬ 
sequence of a forfeiture in case he 
should be only tenant for life, to make 
a lease of the lands for years, determin¬ 
able on his death, to a trustee previous 
to levying the fine. But if tenant for 
life, witji remainder to trustees to sup¬ 
port contingent remainders, levies a 
fine, there is no necessity to make such 
a lease,*becau8e by tha forfcitiTre the 
estate will vest in tlte.trustees for his 
use during*hi| life. 


- * 

Pordage versus Cole. Case 54. 
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D ebt upon a specialty for 774/. ISs. The plaintiff s.c. i Sid. 423 . 

dedares that the defendant,'by his certain writing of 
agreement made at, &c. by the'plaintiff by the name, &c. and 2 Keb. 533 . 
the defendant by the name, &c.^ and brings the deed into 
court, &c., it was agreed between thp plaintiff and defendant a. and 
in manner and form following, (viz.) that* the defendant 
should give to the plaiiftitf the sum of 775/. for all his lands, his 

with a house called Aslimole-hoiise thereun|o belonging,* with*y,„rt,*cM/ar 
the brewing vessels remaining in the said house,, and with the 
malt-mill and wheelbarrow; and that in pursuance of the covenant by a. 
said agreement, the defendant had given to the plaintiff Bs. as 
an eai'nest; and it was by the said writing further agreed be- agreed is the 
tween the plaintiff and defendant,.that ^e defondant should 
pay to the plaintiff the residue of the said sAm of 775/. a voeek dependent cove- * 
after the feast of St. John the Baptist then next foUonsoing (all bnng^nn 
other moveables, with the com upon the ground, except), action tor the 
And although the defendant has paid five shillings, parcel, &c. 
yet the said defendant, altliough often requested, has not paid by him of the » 
the residue to the damage, &c. ^The defendant prays oyer of 
the sjlecialty, which is entered iVi heec verba, to wit: “11 May I 


(1) C. cited and recognised, perhaps the conveyance cannot be made 
1 Salk. 171. 1 Lutw. 251. 12 Mod., by the day appointed for payment of 

461,462. 1 Ld. llaym. 665. 8 Mod. 42. the mqficy. Sir^T. liaym. 183. 

1 Salk. 113. 2 H. Black. 393. For 


Q q 4 
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PoRDAOE “1668. It is agreed between Doctor Porrfflgfe and 
V. Cole. « Cole, esquire, that the said Rassett Cole shall give unto 
' ^ ^ « the said doctor 775/. for all his lands, with Ashmole-housCi 

f 320 ] “ thereunto belonging, with the brewing-vessels as they are 

“ now remaining in the said house, and with the malt-mill 
“ and wheelbarrow. In v^itness whereof we do put our hands 
“ and seals; mytually given as earnest in performance of this 
“ 5s. the money to be jmid before Midsnmmerf 1668 ; all other 
“ moveables, with the corn upon the ground, excepted.” And 
upon oyer thereof the defendant demurs. And Wilhins, of 
cptmsel with the defendant, took several exceptions to the de- 
claration: 1. That the demand by the declaration is of 

77f/. 15s.; vfrhereas the whole sum is 775/.; and the 5s. paid 
' for earnest shall not be taken as part of the sum of 775/. 
Sed noil allocaiitr; for per curiam it shall be intended as part 
^of the sum. 2. That the exception of the residue of the 
movcsd^los is not well iccited; for the word (except) in the 
declaration is not good for want of sense. Sed non allocatur 
for it is sensible enough in the declaration : and if it were 
not, the declaration is good; Jar an insensible clause docs not 
make the rest of the deed vitious K/iich is sensible in itself. 
An insensii)le 3. The great excej)tion was, that the plaintiff in his declara- 
ciaiiic does not jiyerrcd that he had conveyed the lands; or at least 

juako tlic rest ot • i , 

the deed vitious, tcndcreil a conxcyancc of them; for the defendant has no re- 
iu* i'teelf medy to obtain the lands, and thereTovc the plaintiff ought to 

' have,conveyed them, or tendered a conveyance of them, be¬ 
fore he‘brought hisoaction for the money. And it was argued 
by TVithinSf that if by one single deed two things are to be per¬ 
formed, namely, one by the plaintiff anti the other by the de¬ 
fendant, if there bp no muttial remedy, the plaintiff ought 
. to ayer performance of Ins ])art; Trin. 12 Jac. 1. between 

1 Roll. Abr. Holder v, Tayloe'^'^ Ughtred’s case f, and Sir liichard Pool’s 
case there cited, and Grays 'case|: and that the word (/,»ra) 
j 5 Rep. 78 ,79. made a condition in things executory §. And here in this 
40 ? ^ condition precedent which ought to be performed 

. § Co. Litt. before the action brought ^ .wherefore he prayed judgment 
“• for the defendant. 

But it was adjudged by the court, that the action was well 
brought without an averment of the conveyance of the land; 
becau.se it shall be intended that both parties have sealed the 
specialty. And if the plaintiff has not conveyed the land to 


2 ) S.l*. Vaug. 176. Crotolc v. Swindles. 1 Lutw. ^93.496. llillouv. Sniilh. 



320 


Mich. 21 Car. If. Regis. 


the defendant, he has alse an action of covenant against the 
plaintifi upon the agreement contained in, the deed, whicli 
amounts to a covenant on the part of the plaii>J;iff to convey 
the land; and so each party has mutual remedy against the 
other. But it might be otherwise if the specialty had been the 
words of the defendant only, and net the words of both j)artics 
by way of agreement as it is here. And by the conclusion of 
the deed it is said, that hotli parties had sealed (3) it; and there¬ 
fore judgment was given for the plaintiff (4), ,which was after¬ 
wards aillnned in the Exchequer-chamber, Trin. 22 ofjcing 
Charles the Second. • 


PoRBAGE 
r. Cole. 

V_ > 


(3) It appears indeed from the pro- 
fert, that the defendant bad sealdd the 
agreement; but if it were at all material 
towards the support of this case, that 
both parties should have sealed the agree -1 
nient, they do not appear to have done 
BO here. It does not follow because the 
words “ in witness whereof we do put 
“ our hands and seals’* are used in the 
conclusion of the agreement, that there¬ 
fore it was scafed by them. On the 
contrary, iAias been decided, that these^ 
words do not amount to an averment 
that the parties sealed tUe •instrument: 
see ante, 291. Cabell v. Vaughan, and 
note (1.) 

(4) Almost all the old cases, and 
many of the modern ones on this subject, 
arc decided upon distinctions so nice 
and technical, that it is very difficult, if 
not impracticable, to deduce from tliQ^n 
any certain rule or principle by which 
it can be ascertained, what covenants 
are independent, and what dependent'. 
and of course, when ,it is necessary to 
aver performance in the, declaration, 
and when not. Thus, if A. coveifhnt 
with B. to serve him for a year, and B. 
covenant with A. to pay him 10/., it is 
held that these are independent cove; 
nants, and A. may maintain an action 
against B. for the money before any 
service; but if B. had covenanted to 
pay him \Ql.for the service, these words 
make the service a condition precedent, 


and A. cdfinot enforce payment of tha 
money un^il he has performed the ser¬ 
vice. S» where A. covenants with B. 
ta marry his daughter, and/i. covenants 
to convey an estate to" A. and the 
daughter in special tail, it is said that 
though A. marry another woman, or the 
daughter another man, still A. may 
have an action against B. on the cove¬ 
nant ; but if B. had covenanted to con¬ 
vey the estate for the came aforesaid, 
the marriage is a* condition precedent, 
and no action will lie until it be solem¬ 
nized. 15 H. 7-10. pi. 17. Bro. Cove¬ 
nant, 22. 12 Mod. 4Qp. Thorpev. 

Thdfpe. Hob. 106. Lampleigh \.Brath~ 
tcait. Al%o where A., in consideration 
of 10/., promised to deliver to B. all the 
books of the law,' it has been said, diat 
B.jmay bring an action against A. for 
the books before jypy payment; but jf 
A .*t "in qpnsideration that B. tvill pay • 
him 10/., wi7/deliver to him all the books 
of the law, B. cannot bring an action 
for the books before he has pjiid the 
money. 1 Roll. llcp. 125. Bverardv. 
Hopkins, perCW'cC.J. So where BZ 
covenanted with C. his copyholder, to 
assure to him and his heirs the freehold 
and inheritance of his copyhold, and C., 
in consideration of the same performed, 
covenanted to pay such a sum, it was 
adjudged, that this was a condition pre¬ 
cedent* and B. nTust make the assurance 
before he is entitled to the money: but 
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if the words had been, in consideration 
of the said covenant to be performed, 
B. might bring an action for the money 
before he made the assurance. 3 Leon. 
219. Srocas'sc&&e. And lastly, where 
articles of agreement were made be* 
tween A. and B. and a covenant by A. 
that for the consideration thereafter 
expressed, he should convey certain 
lands to B. in fee, and B,y on his part, 
for the consideration aforesaid cove¬ 
nanted to pay |‘'sum of money to A.; 
it was held, ^hat these were independent 
covenants, and A. might bridg an action 
for the money before any conveyance 
of the lands. 1 Roll. Abr. '4JI5. pi. 8. 
S. C. cited 12 Mod. 463> Thorpe v. 
Thorpe. 1 Ld. Raym. 665,666. 1 Lutw. 
251, 252. There "are many othfer 
authorities of a similar nature which I 
refer the reader to. 1 Roll. Rep. 336. 
Spanish Ambassador v. Gifford. Yelv. 

133,134. Bettistttorthv. Campion. Hob. 
88 . Nichols v. Raynbred. 1 Lev. 293. 
Beany v. Turner. |Iard. 102, 103. 
Gibbons y.Pretod. 1 Str.535. BladmeU 
v.Nash. Ibid. 712. Daxusony. Myer. 
1 Wils.88. Martindaley. Fisher. Hence 
it appears that the judges in these rases 
seem to have founded their constl-uc- 
tion of the indej^iendcncy or dependency 
of covenants or agreements on artificial 
and subtle distinctions, without regard¬ 
ing the intentand meaning ofthe parties. 
' For the rule which is contained in,.them 
all seems clear and indisputable; that 
where there are several covenants, pro¬ 
mises,,or agreementsy which are inde¬ 
pendent of each other, one party may 
‘bring an action against the other for a 
breach of his covenants, &c. without 
averring a performance of the cove¬ 
nants, dec. on his, the plaintiff’s part; 
and it is no excuse for the defendant to 
allege in his plea a breach of the cove¬ 
nants, &c. on the part of the plaintijf; 
according to Justinian’s rule in bhe civil 
law, “ Qui actionem habet ad rent recu- 


perandankf ipsam rem habere videtur.** 
Justin, de regulis juris, 361. But 
where the covenants, &c. are dependent, 
it is necessary for the plaintiff to aver and 
prove a performance of the covenants, 
dec. on his part, to entitle himself to an 
action for the breach of the covenants 
on the part of the defendant; and so are 
also 7 Rep. 10 a. 5. Ughtred*a case. 
Doug. 690.3d edit. Kingstony.Preston, 
cited in Jones v, Barkley. The diffi¬ 
culty lies in the application of this rule 
to the particular case. It is justly ob¬ 
served, that covenants, &c. are to be 
construed to be either dependent or 
independent of oach other, according 
to the intention and meaning of the 
parties, and the good sense of the case; 
and technical words should give way to 
such intention. 1 Term Rep. 645. 
Hotham y.East India Company. 6 Term 
Rep.668. Portery.Shephard. Ibid. 571. 
Campbelly. Jones. 7 Term Rep. 130. 
Morton v. Lamb. In order therefore to 
discover that intention, an^ thereby to 
learn with some degree of certainty, 
when performance is necessary to be 
averred in the declaration, and when 
not, it may not be improper to lay down 
a few rules, which will perhaps be found 
useful for that purpose. 

1 . If a day be appointed for payment 
of money, or part of it, or for doing any 
other act, and the day is to happen, or 
' may happen, before the thing which is 
the consideration of the money, or other 
act, is to be performed; an action may 
be brought for the money, or for not 
doing such other acti^re performance; 
foi it appears that the party relied upon 
his remedy, and did not intend to moke 
the performance a condition precedent: 
and so it is where no time is fixed for per¬ 
formance of that, which is the consider¬ 
ation of tlie money or other act. Dyer, 
76. a. in margine. 1 Salk. 171. Thorpe 
V. Thorpe. S. C. 1 Ld. Raym. 66.5. 
1 Lutw. 250. 12 Mod. 461.1 Vent. 177. 
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Peter y.Opie, per Hale C.J, 2Saan(). 
S50.S.C. 1 Salk. 113. Callotfelv.Briggs. 

2 H. Black. 389. Terry v. Duntze. 6 
Term Rep. 572. CampbeUs. Jones. This 
seems to be the ground of the judgment 
in this case of Pordage v. Coht the 
money beings appointed to be paid on 
a fixed day, which might happen h^ore 
the lands were, or could be conveyed. 
And upon the same ground is 48 £dw. 3. 
2| 3. decided. Lord Holt, in Thorpe v. 
Thorpe. 12 Mod. 461.1 Lutw. 250,251. 
observes, that the report of 48 Edw. 3., 
in 7 Rep. 10 b. Vghtred's case is in¬ 
correct. It is thus put in tlmt.book. 
Sir Richard Pool cewenants with Sir 
Ralph Tolcelser to serve him with three 
esquires in the wars of France; Sir 
Ralph Tolcelser covenants, in consider¬ 
ation of those services, to pay him so 
much money; and it is said, that an 
action will lie for the money before any 
service. But in the book at large the 
case will be found to have been ad¬ 
judged upon the above-mentioned rule. 
The report is this: Sir Richard Pooi 
covenants with Sir Ralph JTolcelser to 
serve him with three Ssquires in the 
wars of France ; and Sir Ralph cove¬ 
nants with him to pay so much money 
fur the service; and it was further 
agreed that half the money should be 
paid in England on a certain day b^orc 
they went for France ; and the rest by 
quarterly payments: (which also 


[a] Therefore where a ship was let 
to freight at a certain sum per month, 
to be paid on her final discharge at the 
end of the voyage, and s^e was ^cAt in 
the middle of the voyage, it wag held 
that no action could'be maintained for 
any freight. Byrne v. Pattinson, Abbott 
on Shipping, 347. 8 East, 473. Smith 
V. Wilson. So where freight was to be 
paid on the ship’s arrival at her'firs! 
destined port, and she was lost before 
her arrival. 2 11. &*A. 17. Gibbon v. 


incur htfore the service:) and it was 
held that an action might be brought 
for tie money before the service. 

But, 2.*when a day is appointed for 
the payment of money, &c. and the day 
is.to happen ajter the thing which is the 
consideration of the money, &c. is to 
be performed, no action can be main¬ 
tained for the money, &c. before per¬ 
formance. 1 Salk. 171. Thorpe v. 
Thorpe, 2d ResolutioiA 12 IVfod. 462. 

1 Ld. Raym. 665. 1 *Lutw. 251i. Dyer. 
76. a. pi. 30* * 

3. Wlv:re a covenant goes only to 
part of the consideration on both sides, 
and a bre&ch of such covenant may be 
paid for in damages, it is an indepen¬ 
dant covenant, and an .action may be 
maintained for a breach of the covenant 
on the part of the defendant, without 
averring performance in the declaration. 
As where A. by deed conveyed to B. 
the equity of redemption of a plantation 
in the West Indies, together with the 
slibck of negroes upon it, in consider¬ 
ation of 500/. and an annuity of 160/. 
for life, and covenanted that he had a 
good title to the plantation, was law- 
f^ully possessed of* the Hlgroes, and B. 
should quietly enjoy. And B. cove¬ 
nanted that, A. OieU and truly perform¬ 
ing all and eoery thing therein contained 
on his part to be performed, he would 
pay the annuity. In an action by A. 
aga^RSt B. on this'covenant, the breach- 


Mendez. But where a day is speciBed 
for the performance of certain works, 
and money is to be paid on performance, 
although the works be not performed on 
the day speciBed, yet ap action may be 
maintained for the money when they are 
performed, and the party who is to pay 
the money must have recourse to a 
cross-action for any damages occasion- 
pd by the delay. Cock v. Curtoys, K. B. 
M. 2lCJeo. 4.' M.S. 
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assigned was, the non-payment of the 
annuity: pica, that ’A. was not at the 
time Ic^nlli) possessed oj the negroes on 
the plantation, and so had hot a good 
title to convey. The court of K. B. on 
demurrer held the plea to be ill, apd 
added, that if such plea were allowed, 
any one negro, not being the p^'operty 
of A., would bar the action. East, 
17 Geo. 3. K. B. Boon v. Ej/re.^ 1 H. 
Black. 273. note (a). 2 Black. Rep. 
1312. S. C. Thb tvhole copsidcration 
of the covenant on the piirt of B. the 
purchaser to pay the money was the 
conveyance by A. the seller to him of 
the equity of redemption of‘the plant¬ 
ation, and also the stock of negroes upon 
it. The excuse for non-payment of the 
money was, that A. hud broke his cove¬ 
nant as to part of the consideration, 
namely, the stock of negroes. But as 
it appeared that A. had conveyed the 
equity of redemption to /?., and so had 
in part executed his covenant, it would 
be unreasonable that B. should keep 
the plantation, anfl yet refuse payment, 
because A. had not a good title to the 
negroes. 6 Term Rep. 573. per Ash- 
hurst J. Besides the damages sustain- 
ed by the parties would be unequal, if 
ii.’s covenant were held to be a condi¬ 
tion precedent. 1 H. Black. 279. Duke 
of St. AlbaiCs V. Shore. For A. on the 
one side would lose the consideration 
.money of the sale, fiut B.'& damagg> on 
the other might consist perhaps in the 
loss only of a few negroes. So where 
it was agreed betweep C. and D. that 
in consideration of500/. C. should teach 
'.D. the art of bleaehing materials for 
making paper, and permit him, during 
the cpntinuancc of a patent which C. 
had obtained for that purpose, to bleach 


[A] See 10 East, 295. Jlilchie v. At- 
Icinson, which was decided upon tl^e 
same grounds. Als(f 10 East, 555. 
Harclock v. Ceddes. 12 East, 389. 


such materials according to the specifi¬ 
cation ; and C. in consideration of the 
sum of 250/. paid, and of the further 
sum of 250/. to be paid by D. to him, 
covenanted that he would with all pos¬ 
sible expedition teach D. the method 
o^ bleaching such materials, and D. 
covenanted that he would, on or before 
the 24th of February 1794, or sooner, 
in case C. should before that time have 
taught him the bleaching of such mate¬ 
rials, pay to C. the further sum of 250/. 
In covenant by C. against D. the breach 
assigned w’as the non-payment of the 
250/., Demurrer, that it was not averred 
that C. had taught D. the method of 
bleaching such^ materials; but it was 
held by the court, that the xvhole consi¬ 
deration of the agreement being, th.it 
C. should permit D. to bleach mnlcriah 
as well as teach him the method of 
doing it, the covenant by C. to teach 
formed but part of the consideration, 
for a breach of which D. might recover 
a ivconipcncc in damages. And C. 
'having in part executed his agreement 
by transfcrrhig to D. a right to exercise 
the patent, he ought not to keep that 
right without paying the remainder of 
the consideration because he may have 
sustained some damage by D.’s not hav¬ 
ing'instructed him; and the demurrer 
was over-ruled. 6 Term Rep. 570. 
Campbell v. Jones. [A] Hence it ap- 
•pears that the reason of the decision in 
these and other similar cases besides 
the inequality of the damages, seems to 
be, that where a person has received a 
part of the consideration for which he 
entorV'd into*thc agreement, it would be 
unjust that because he has not had the 
Mohote, ho should therefore be permitted 
to enjoy that part without cither paying 


Davidsoji v. Gvoynne. 3 M. & S. 308. 
‘ Storer v. Gordon. 8 Taunt. 57G. Fother- 
gill V. Walton. 2 B. Moore, (i30. S. C- 
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or doing any thing for it.* Therefore 
the law obliges him to perform the 
agreement on his part, and leaves him 
to his remedy to recover any damage 
he may have sustained in not having 
received the whole consideration, /^^nd 
hence too, it%ecms, it must appear upon 
the record that the consideration was 
executed in part, as in Boon v. E^re, 
above-mentioned, the action was on a 
deedt whereby the plaintiff had con¬ 
veyed to the defendant the equity of 
redemption of the plantation, for the 
defendant did not deny the plaintiff’s 
title to convey it; so in Campbell v. 
Jones, the plaintiff had transferred to 
the defendant a right to exercise the 
patent. Therefore if an action h(p 
brought on a covenant or agreement 
contained in articles of agreement or 
other executory contract where the 
whole is future, it seems necessary to 
aver performance in the declaration of 
tlie whole, or at least of part of^that 
which the plaintiff has covenanted tq 
do; or at least it must be admitted 
by the plea that he has pefforined part. 
As where A., by articles of agreement 
in consideration of a sum of money to 
be paid to him by B. on a certain day, 
covenants to convey to B. on the same 
day a house together with the ^sturcs 
and furniture therein, and that he was 
lawfully seised of tlio house, and p 4 )S- 
sessed of the fixtures and furniture. In 
an action against B. for, the money, A. 
must aver that he conveyed either the 
whole of the premises, or at lejxst the 


house to B. or it must be admitted by 
B, in his plea that A. did convey the 
house, but was not lawfully possessed 
of the furniture or fixtures. 

4. But where the mutual covenants 
go to the tohole consideration on both 
sides, ^ley are mutual conditions, and 
performance must be averred. J Vent. 
147. Large v. Cheshire. 1 H. Black. 
270. Huke of St. Albans v. Sh&re. 

5. Where two aet% are to be done at 
the same flm^, as where A. covenants to 
convey an estate to B. on such a day, 
and in consideration thereof B. cove¬ 
nants to ^ay A. a sum of money on the 
samedai/, neither can maintain an action 
vrithout shewing performance of, or an 
pffer to perform,^his part, though it is 
not certain which of them is obliged to 
do the first act: and this particularly 
applies to all cases of sale. 1 Salk. 112, 
113. Callonel v. Briggs. Ibid. 171. 
Thorpe v. Thorpe. 2 Salk. 623. Lanca- 
sJure V. Killingtvorth. Doug. 691. 3d 
edit. Kingston Preston. Ibid. 684. 
J.ones f. Barklet/. 4 Term Rep. 761. 
Goodisson v. Nunn. 6 Term Rep. 665. 
Porter v. Shepharf}. 7 Term Rep. 125. 
Mft-ton V. Lanib. 8 Term Rep. 366. 
Glazebrooh v. Woodrox^. 2 Saund. 352. 
Peelers v. Opie, note (5). 2 H. Black. 
178. Franch v. Campbell. Ibid. 123. 
Phillips v. Fielding. 2 Saund. 106. 
Iloldipp V. Ol'wat/t 1 East, 203. Jt(A.o~ 
jo«*v. Johnson. Ibid. 619. Heard v. 
Wadham. 4 East, 477. Hall v. Caze- 
nove. 6 East, 555. Marlin-y. Smith, (c) 


[6-1 7 T. R. 381. 

1 B. Moore, 498. S. C. 


Cook 


V. Jennings. 8 Taunt. 62. Ferry v. Williams. 



Pomfret versus llicroft. 


[ 321 ] 
Case 55. 


Hil. 20 & 21 Car. II. Ittjgis. Hoi. 369. 

^^OVENANT, the plaintlfF declares tliat, by mdonture S.c.iVent. 2 ff. 

made between them, the defendant hud dcini3e{l and 
granted to the plaintiff a messuage and piece of land contain- sin. sou. s. c* 
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PoMPHET V. ing SQ many feet, save and except a*small piece of land lying 
, RicnoFT. ^ Qii jijg south-west corner thereof, upon which a pump was 
cited dW- Standing, in the parish of St. Leonard Shoreditch in Middlesex, 
745. 3d edit. and'all ways, passages, &c. together with the use and occupa- 
Calls, 1 Show, tion of the pump in,common with die other tenants of the 
388. If a lease defendant there; to have for 31 

be made of a 
liouse and 
piece of land 
except the land 
on which'A 
pump stands, 
with the use of 
the pump, the 
lessee may re-* 
pair the pump, 
but no action 
of covenant lies 
against tiie 
lessor for not 
repturing it. 


years. And .the plaintiff 
assigns the breach, that the defendant during the said term 
did not repair the pump; but the defendant afterwards, and 
before the end of the term, to wit, on the 29th day of Septem¬ 
ber, the 16th year of the now king, did permit the pump to 
be in decay, ‘broken, ruinous, prostrate, and totally spoiled, 
and did also pprmit the fountain and water of the pump to be 
•filled, choaked, and spoiled with earth, mud, and rubbish, 
for want of repairing thereof by the defendant, and did suffer 
the pump to remain so in decay, broken, ruinous, prostrate, 
knd spoiled, and the fountain and water of the pump so filled, 
choake'd, and spoiled, from the said 29th day of Septembet' in 
the said 16th year of the now king hitherto, and the same are 
not repaired, maintained, ^or amended, whereby the plaintiff 
could not, nor yet can, have the use and occupation of the 
pump, according to the form and effect of the said indenture • 
but the plaintiff by reason thereof hath, during the whole 
time aforesaid, totally lost and been deprived of the whole use, 
benefit and advantage of the pump ;■ imd so the plaintiff said 
,that the‘defendant had broken his covenant, to the damage. 
See.; on* which decoration the defendant demurred in law. 

^ And after argument by Simpson for the defendant, and Jones 
for the plaintiff^ Kelynge chief justice, Mainsfor'd and Morton 
justices, gave judgment for the plaintiff, that the action well 
lay on this ground,' namely, that when the use of a thing is 
demised, and the ^ikig fallk to decay so that the lessee cannot 
hav^he use and benefit of it,-he shall have his action of cove¬ 
nant therefbre on the word demisit, which raises a covenant in 
law. '"And their reasons were, because the lessee himself can¬ 
not repair it, not having any interest fiither in the pump, or in 
[ 322 ] the land upon which it stands; fiir it appears that the land 
where the pump stands was specially excepted out of the lease, 
so that no interest therein passed to the lessee who is the plain¬ 
tiff. If then the lessor will not repair it, he not only avoids 
his own grant, but the lessee will also be deprived of the be- 
' nefit which he ought to have, and which perhaps induced him 
to give (t greater 'fine or rent for a lease of his house; and yet 
he cannot help himself, but will be wholly without remedy 
' If one grant by vinless this action of covenant lies. And they put the case, 

need a water- .t. -fi 

course, and stop that if a nk ui grants by deed a watercourse, now it the grantor 

18 
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stops itf the grantee shallUiave an action of covenant a^injst 
him. So if a lease be made of a house and estovers, and the 
lessor destroy all the wood out of which the estovers were to 
be taken, the lessee shall have an action of covenant egaiqst 
the lessor. So by Bainsford, if a man demise by deed a mid¬ 
dle room in house, and afterwards will not repair the roof, 
whereby the lessee cannot enjoy the middle room, an action 
of covenant lies for him against his lessor. (1) Wherefore 
they held that the plaintiff should have judgment. 

'Tnsysden justice contra totis viribus, and that the actiomhere 
does not lie. But he agreed to the cases above that where 
a man grants a watercourse and afterwards stops it, or de¬ 
mises a house and estovers idid^ afterwards destroys the wood,, 
in such cases the paisty grieved shall have his remedy by action 
of covenant; for these are •wil^ acts of the lessor or grantor, 
and it is a misfeasance in him to apnul or avoid his own 


POMFRET V. 
Ricroft. 

'- , -' 

it, the gnintec 
shall have an 
action of cove¬ 
nant. So if a 
lease be made 
of a house and 
estovers, and the 
lessor destroy 
all the wood, 
lessee shall have 
an action of 
covenant. 


Covenant lies 
for a misfea¬ 
sance but not a 
nonfeasance, [a j 


(1) It should seem from the priociple 
of this case, that the lessor is not bound 
to repair the rpof, nor subject to dn 
action for not doing so, without an 
agreement by him for that purpose. 
Neither does it follow that this Aon- 
feasance will prevent the lessee from 
occupying the room; fo]; be may repair 
the roof himself as incident to the de¬ 
mise. In all probability Rainsford J. 
had in his mind a case in Keilw. 98. b 
which is reported as a doubtful one, 
but said to have been the opinion of 
Faifax C. J. and JBrudneU J. in *K. B., 
that if a man who has the upper chamber 
of a house, neglect to repair the roof t(f 
the damage of him who has the Ander 
chamber^ an action upon the case will 
lie: so if he who has the under chamber 
does not underpin and support it. And 
the same thing is mentioned doulftftilly 


in lL,Mod. 7,8. Anon. In F. N.B. 
127* b. there is a writ commanding the 
mayor and sheriff of a town to summon 
one before them for not repairing the 
lower room of a house to the damage 
of^ him who has ijie upper room, which 
by the custom of the said town he ,wds 
bound to repair. It is difficult tQ say, 
upon what other ground than custom, 
suck an acti 9 n,cdh be supported. It 
does not seem to fall within the maxim, 
of.“ sic uteretuo ut ne\lienumltBdas;** 
for that maxim almost always applies to 
soipe act which is done by one man to 
the prejudice of apother. And in 'Tf- 
nSiV v. Goldwint ^Mod. 314. 1 Salk, • 
361. the court of K. B. doubted the 
case in Keilwayt and said that the writ 
in F. N. B. 127. b. is grounded upon 
the custom, [d] 


[a] See 7 East, 116. Rhodes v. Bui- ing the pump without incurring a breach 
lardt where the defendant demised ta of covenant. 

the plaintiff a messuage and the use of ([Aj An action on the case will lie 
a pump in the yard jointly with the de-^ for not repairing a fence whereby the 
fendant whilst the same should remain plaintiffis injured; but such action must 
Merc, plaintiff paying half the repairs, be brought against the occupier of the 
It was held that tlie words in Italics land, not against the owner. 4 T. R. 
gave the defendant a power of reraov- 319. Cheelham v. Hampson, 
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PoMFRET V. grants (2) But in this case there is/no misfeasance, but only 
^ Ricroft. ^ nmfeasance^ for which no action lies. As in the case where 
Tiic (rrantor of ^ gfant a wayover my land, I shall not be bound to repair it: 
a way is not but If I Voluntarily stop it, an action lies against me for the 

pair it. • misteasaiice j but tor^tne bare nonfeasance^ viz. in not repair- 

ing it when it is out of repair, no action at all li^s (3). But 
if any action had been maintainable (4), he said, that it would, 
be rather an action upon the case than action of covenant. As 


(2) For this i^equivalent,to an euic- 
tion in other coses of a demise. As 
where a lessee is ousted either by the 
lessor himself or another person who 
has a prior title, an action of covenant 
lies against the lessor on the implied 
covenant in lavi upon the word demise. 
4 Rep. 80 b. Abfci’s*case. ^ S. C. Crc. 
Eliz.674. Dy.257.a. pl.h. 1 Roll. 
Abr. 519. F. pi. 1. 2 Leon. 104. An¬ 
drew & case. Cro. Jac. 73. Style v. 
Hearing, [c] But it is not necessary, in 
order to support this action that the 
lessee should be actually evicted. For 
the word demise implies a.power to lease. 
'Therefore where a man demises lands 
to which he has not any title, an action 
of covenant Vill lie against himj^ al¬ 
though the lessee never enterfid; foi he 
is not bound #to commit a trespass. 
Hob. 12. Holder v. Taylor. 

(3) This principle is recognised in 
Doug. 745. 748. .3d edit. Taylor v. 
. iVhitehcad, where ft is held that per¬ 
son who has a i^i|iite way cannot jus¬ 
tify going upon the ailjoining land, 
because the way w,^s impassable, [rf] 
For by the common law he who has the 
.use of a thing,as in this case the granfee 


of a way,' ought to repair it, although 
Blackstone J. iiv his Commentaries, 

2 Black.'SB. ed. 1765. and Cowyns C.B. 
in his, Digest, Chemin (D.6.), seem to 
express an opinion that the right of 
going on the adjoining land, when a 
road is but of repair, extends to private 

* as well as public ways. But on looking 
into the authorities cited in support of 
this opinion, viz. Sir W. Jones, 296, 
207. by Corayns, and 1 Ld. Raym. 725. 

1 Brownl. 212. 2 Show. 28. by Black- 
stone, it will be found that they do not 
wawant it; for they all seem to relate 

* to public ways only. However the 
grantor of a private way may be bound 
either by exjJrcss stipulation or pre¬ 
scription to repair it. But in an action 
upon the case against him for neglecting 
to do so, it is sufficient to allege gener¬ 
ally in the declaration, that he by reason 

his^possession of the close, in which 
the way is, ought to repair it; and the 
tsfiecial matter of the obligation shall be 
given in evidence on the general issue. 

3 Term Rep. 766. Rider v. Smith. See 

2 Saund. 113 a. note (1). 

(4) But it seems certain that no ac- 
tiqn •.vhatcv£r will lie. 


fc] Unless the lease contain a cove- extend to it, and the implied covenant 
nant for quiet enjoyment against the Boos not arise, since expressumj'acit ces- 
lessor and those who claim under him; sare taciturn. 4 Taunt. 329. Merrill v. 
in which case no action will lie for an ^ Frame. 

eviction by a person*who has ex prior [(^] S. P. 4 M. & S. 387. Bullard v. 
title: for the express covenant docs not Harrison. 
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if the lessor enter upon die lands leased, and cut douin the 
timber trees and carry them away, whereby the lessee will 
lose the loppings and shade of them, lie cannot have covenant, 
though he may have an action of trespass, or upon the case, 
Ibr his special damage (5).- And he fui^her said, that cove> 
naitt does net lie but for an actual'ouster of the land demised; 
and in such action the possession shall be recovered as in an 
ejectment. Fitz. Covenant, 23. Judgment, 177. And he 
further held that in this case the plaintiff hinlself being the 
lessee might h^vb repaired fj^e pump; for although neither the 
soil itself nor the pymp be grantfd to him, yet 6y^he grant'of 
the use of the pump the law has given to him t^is liberty; Jor 
toheti ike use of a thing ts graxft'ed, every fhijig is gi'antcd by 


POMFBET w. 
Hjckoft. 
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(5) This must- be undertsood of a 
lease for life or ycarsin which there is not^ 
nny exception of the trees. 4 Rep. 62 b. 
llerlakenden's case For in that case 
the lessee has by his lease a particular 
interest in the trees, such as the mast aiTd 
fruit of them and shade for his cattle, 
and may lop them if the body of the 
trees receive no injury by it; therefore 
if the lessor fells them, th^ lessee may' 
maintain an action of trespass against 
him, and will be entitled to recover da¬ 
mages adequate to the loss of bis parti¬ 
cular intererl, and also for the entry into 
his land. But the interest of the body of 
the trees remains in the lessor as parcel 
of his inheritance, who may puni^i the 
lessee in an action of waste, if he fells 
or damages any of them. So that both* 
the lessor and lessee have an interest in 
the trees. Therefore if a stranger cuts 
them down, each of them shall have an 
action against him to* recover his re¬ 
spective loss. Harg. & Bull. Co.TLkt. 
.*>7. a. note (2), 3 Lev. 209. Biddlesford 
V. Onsloto. . But where the trees are 
excepted in the lease, the lessee has no 


manner of interest whatever in them, 
and the lessor may have an action of 
trespass against Him, if he either fells 
or damages them. 1 Ld. Raytn. 552. 
Ashmead v. Ranger. In many cases the 
reversioner may bring an action as well 
as the tenant. As in J^er V. Gifford. 
4* Burr. 2141. an action by the rever¬ 
sioner, for ercetigg a wall, whereby Jus 
light was obstructed, was held maiot' 
tamable. The question in all cases of 
this kind seems to be 'udiether the- (0. 
jury«complaine(]tof is not a damage t(f 
thc*inherilance as well as to the lessee, 
so that, if the reversibner wanted ti> 
sell the reversion, the injury would 
Icssycn the value of it. [c] The lessor has ‘ 
also a pqwer by lav^ as incident to the 
exC^^ion^ to enter the land in order* 
to fell and take awa^lic trees, th'ougll 
this power for the greater, caution iss. 
often expressly reserved to him, ^1 Rep. 
48 a. b. Liford's case. Cro. Kliz. J8. 
Foster V. Spooner. 2 Lutw. 1480. .SV/' 
John^ralbul v. Woodhoiise. 1 Ld. Raym. 
552. Ashmead v. Ranger. ' • 


[e3 14* East, 489. (Inecn’s College v. 
Hnllett. And it must be expressly stated 
in the declaration, or appear by neces¬ 
sary inference, t!»at the thing coni- 

S^OL. I. * 


plained of is of a permnnent nature 
injurioqs to the j'eversion. 1 M.& S. 
234. Jackson v. Pesked. 
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Pomfret versus Ricrofl. 


POMFRET V. 
Ricr oft. ^ 

Where the use 
of a thing is 
granted, every 
thing is granletl 
by wiiieh the 
grantee may 
enjoy such use. 


which {he grantee may have and ettjo^,such me, ^ As if n man 
frives me a licencee to lay pipes of lead in his land to con-^ 
vey water to m.y cistern, I may jiftcrwards enter and dig the 
land* to mend the pipes, though the soil belongs to another 
and not to me. (6) ^ 

But notwithstanding his* opinion, which was, much the 
better one, as I thought, judgment was given for the plaindff 


(6) S. P. 9rEdw. 4. 35. a.' Bro. 
Incidents, 8. Nusatft, 14. pitz. Action 
sur le Case, 18.' Moor, ^4'f. Guy v. 
Browie. Perk. Graunts, s. 110, 111. 
11 Rep. 52 a. fJJbrd's case. 5lob. 2.84. 
Lord Darcy v. Ashtoith; tt'c maxim 
being “ quando aliquis aliqtiiif concedif, 
“ concedere videtur et id, sine quo res Uli 
“ non potest," As iij, the instance just 
mentioned, where the trees arc ex¬ 
cepted. So where a man leases his 
land and all mines, where tliere arc no 
open ones, the lessee may dig for them. 
5 Rep. 12 a. Saunders’s case. Co. Litt. 
54. b. 2Roll. Abr. 816. pi. .32. fio 
where a man, having a*close surrounded 
with his own land, grants the close to 
another in fee, for life, or years, the 
grantee shall •Iiave r tvay to the close 
over the grantor’s land hs incident tothe 
grant; for witl^ut it he cannot derive 
any benefit from the grant. So it is 
where he grants the land and reserves the 
close to himself. 2 Roll. Abr. GO. pl.'l7, 
18. S.C. Cro. Jac. 1*<0. Clarke v. Qogge. 
Ow. 122. Jorden^j^Atwood. 6 Mini. 3. 
Staple V. Heydon. 8 IVrm Rep. 56. 
Howton v. Pearson. Willes’s Rep.72,73. 
note (O). This principle seems to be the 
foundation of that species of «'ay, which 
is usually called a way of necessity. It is 
so in a partial sense, because the way is 
a necessary incident to the grant. But 
it appears to be a term rather too com¬ 


prehensive. For it is not at all impro¬ 
bable, that the genethl wgnification of 
this word it is, which has thrown some 
degree of confusion upon this subject, 
and* been tile occasion of an erroneous 
notion, which, for the want of attention, 
sometimes prevails, that in all cases, 
whenever a man has a close surrounded 
’by the land of another, he is therefore 
entitled to a way over the land for «e- 
cessity. Thus, in practice it is not an 
upcommon thing to plead a way of ne¬ 
cessity in general terms, without specify¬ 
ing the manner, whereby the land, over 
whii^h the uny is claimed, became 
.charged with the burden. [/"] So in 
6 Mod. 3. Staple v. Ileydon, it is said, 
that if A. ha'veu close surrounded by the 
the land of another, A.Jbr necessity has a 
way over a convenient part of the land 
to Ins own close, as a necessary incident 
to his close. As if a self-created neces¬ 
sity Qould be, either in law or reason, 
any justification of a trespa.ss committed 
another’s land. But not to mention, 
that, in the report of this case in 2 Ld. 
Raym. 92.3. there is nothing of the sort 
noticed, and on the contrary, HoltC.J. 
expressly says,« that the defendant 
ougltt to have pleaded the way of ne¬ 
cessity in a manner which precisely cor- 
resif'onds with the definition of it now 
attempted to be given, a little consider- 
•ation will satisfy us of the error of this 


[^*3 But tliis practice is reprobatud held, that a general way of necessity 
b;^ the court in 4 M.& S. 387. *Bullard does not exist in point of law. 

V. Hat 'rhon ; and it is there expressly 
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»s above, &c. And afterwords, namely, Hil. 22 & 23 Cftr. 2., Pomvret w. 
the judgment was reversed in the Exchequer Chamber by ^ Ricroft. ^ 
V%ughan chief justice of tlie bench, Hale chief baron, TuryicTy ’ 

Archer^ and Littleton, una voce, for the matter in law 


opinion. It is said that th^c are three 
sorts of private ways: 1. by grant; 
2. prescription; and 3. of necessity. 
There seems to be no doubt, that who¬ 
ever justifies under either of the two 
former titles, must set forth the parti¬ 
cular ground of his title; as if it be by 
grant, he must shew it. Now a way of 
necessity, when the nature of it is*con- 
sidered, will be found to be nothing else 
hut a way hy grant. It derives its origin 
from a grant. For there seems to be no 
difference where a thing is granted by 
express voords, and where by operation 
of lata it pass as incident to the grant. 
In the latter case, it would be a super¬ 
fluous and inoperative clause in the 
deed, to convey the incident by express 
words of grant, being only expressio 
eorum qute tacite insunt. Therefore in 
both cases the grant is tlicf foundation 
of the title. And of course it is as ne¬ 
cessary to set forth the title to a way 
of necessity, as it is to a way by grant. 
2 Lutw. 14-87. Dutton \.Taylor. It seotns 
to follow therefore, that there cannot 
exist in point of law such a general way 
of necessity us is above slated, and v 
often supposed to exist. S. P. per Lord 
KeuyoH, in Large v. Pitt, Gloucester 
Summer Assize 1797. If the origin of 
a way of necessity cannot any longer 
be traced, but the way Iia% been ysed 
without interruption, it must then 5c 
claimed as a way citl\cr by grant* or 
prescription, according to the circum¬ 


stances of the case. Where the fact is, 
that there existed at one period an unity 
of possession, it must then be claimed as 
a way l»y grant. And tlvp unintewupted 
use of it for a long (ime is evidence 
from which the jury may presume a 
grant, [g]. fn which case.^u order to 
dispense \fitli the necessity of pleading 
the grant *jvith Q.prqfert, which is ge¬ 
nerally required, it must be pleaded as a 
non-existing grant. Otherwise the case 
wpuld be attended^with an unsurmount- 
ablc difficulty where the claimant is to 
set out his right in a pica to an action 
of trespass; ante, 9 a. note; 2 Saund. 
17*5 b. But where there has not been 
an unity of possession, and the way has 
hecwi used immemorially, it must then be 
claimed as a way prescription. Bull.. 
Ni, Pri. T4. Keymer v. Summers, S. C. 
cited in 3 Term Hep. 157. Head v. 
Brookman. These qjiscrvations may also 
si'rvyf to explain iflie rule, that a way of 
necessity is not extingi^ished by U7iity 
of possession. [/<] For unity of pos¬ 
session appears to be the fouiidation of 
the t'ight. It must be stated, that the 
samp jierson was seised in fee of both 
close? shiul ct and being so * 

seised, he granted one of them. 

There are other ways of* necessity, 
which depend upon the same prii’rciplc: 
as where the laV} gives any thing, it^ 
also gives every thing which is neces¬ 
sary to tlic enjoyment of ift. Asa rector, 
for instance, may enter into a dose to 


3 East, 294. Campbell v. Wilson, been raised in 5 Taunt. 311. Bitckby v. 
Unity of possession extinguishes apre- •Coles; but the case is not very intelli- 
scriptive right of way. 1 East, 377. giUle, wid the winy of necessity was 

Wright V. Rath-ay. pleaded in a general form, which has 

[/ij A point of :liis sort seems to have since been held to be bad. 
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PoMPHET V. only, &r the reasons of Txvysdcn al>()vemcntioned. (7) And 
Ricroft. //arfe said, that if‘I lend a piece of plate, and covenant by 
deed that the ^arty to whom it is lent shall‘have the use of it, 
yet if the plate be worn out by ordinary use and wearing, 
without my fault, no action of covenant lies against me. 


carry away the tithes over the usual way, 
as incident to his right to the tidies, 
and thedike. S^e2 New Rep. [>] See 
the form of the^plea in Herne, 803. 
Winch, 1103. 2Lutw. 1314.'—But the 
maxim is td be understood of things 
incident and directly necessafy. As if 
a man grants to another the 5sh in his 
ponds, the grantee cannot cut Ahc banks 
to lay the water dry, for he may take 
the fish with' nets or other engines. 
Perk. Graunts, s. lid. Hob. 234. Lord 
Darcy v. Ashoith. 

(7) For the same reason the law is, 
that if a man leases a house to another 
for life or years, either by deed or by 
parol, the lessor is not bound to repair 
it without an agreement for that pur¬ 
pose : but the lessee, who hud the use of 
it, ought to do so, though he was not 
subject to atVi action at the common 
law for not repairing it. 5 Rep. 13 b. 
Countess of Shretosbury's cas6. But now 
by the statute of Gloucester, 6 Edw. 1. 
c. 5. the lessor may have an action of 
waste, or upon the case in the nature of 
waste, against the lessee, if he permits 
the house to be o^;of repair, ^unress* it 


[i] Cobs V. Selfiy, in which it was 
held, fhat the rector must carry away 
.the tithe by the usual road, by which 
the other nine parts are carried away. 

But it lias since been held, that 
case for permissive waste will not lie 
against a tenant from y«ar toyear, lN.R. 
290. Gibson v. Wells: nor against a 
tenant for years who has not cove¬ 
nanted to repair, 4 Tpunt. 764.,, Heriic 
V. Uembo'tn: nor against a tenant for 
years who l.:.s covenanted to repair and 


was ruinous at the time of the lease. 
Co. Litt. 54. b. For that statute ex¬ 
tends to permissive as well as voluntary 
waste. 2 Inst. 145. Co. Litt. 53 a. 

2 Roll. Abr. 816. It is held, that a 
tenant at will is not punishable for per¬ 
missive waste. Litt. s. 71. Co. Litt. 
57 a. ‘ 5 Rep. 13 b. Countess of Sa¬ 
lop's case. S. C. Cro. Eliz. 777. 784. 

3 Lev. 359. Panton v. Isham. But this 
<^icaiis a tenant at will in the strict 

sense of the word; and not tenant 
from year to year, for he is within the 
statute. 2 Inst. 302. Co. Litt. 54. b. [A} 
'I'hereforc, after the statute, an action 
of waste might bo brought against te¬ 
nant for life, or years, or even half a 
^year, if his house was accidentally burnt 
by 6rc, this being a species of negligent 
or permissive ^aste. And this continued 
until the statute of 6 Ann. c. 31. 8.6. 
enacted, that no action shall be brought 
against any person in whose house any 
fire„shall accidentally begin; but by 
s. 7. the act is not to annul any agree¬ 
ment'between landlord and tenant. And 
t!(jercforc, notwithstanding this act, if 
'a lessee covenants to repair generally. 


leave the premises in as good a con¬ 
dition as they were in when finished by 
one */. M. >Taunt. 392. Jones v. Hilly 
and 1 B. Moore, 100. S. C. See post, 
2 SUund. 252 b. •• Tenant from year to 
year is not liable to general repairs. 
«Holt, 7. Horsfall v. Mather ; but the 
mere relation of landlord and tenant is 
, sufficient to raise an implied assumpsit 
to use the premises in a husband- 
like manner. 5 T. R. 373. Potvley v. 
Walker. 
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Ke re liable to an action of covenant, if nised in 6 Term jyiepl 650. Bullock v. 
the house be burnt down by fire. Com. Donynitt. See 2 Saund. 422. Walton v. 
Rep. 627. Earl of Chesteifeld v. t)uke Waterhouse, note (2). 

^Bolton, which has been lately recog- 


Veale versus Warner. Case 56. 

Pasch. 21 Car. II. Regis, Rol. 2il4. 

London,1 T^E it remembered that on fVednesday next after ]^lcmoranduni. 

' ■' -*-' filtcen days of Easier in the said term, before 
our lord the king at Westmimlcn came Thomas l{eale esquire bjT 
jyullon Seaman his attorney, and brought herqlinto the court 
of our said lord the king then there his certain bill against 
WiUiam JVarnct', otherwise called lUilliam Warner of paken^ 
hill in the county of Glmicester gent, in the custody of the 
marshal, &c. of a plea of debt: and there are pledges of pro¬ 
secution, to wit, John Doc and Richard Roe ; which said bill 
follows in these words, to wit ; Londmi, to wit, Thomas Veale Declsiration in 
esquire complains of William Warner, otherwise called William 
Warner of Pakcnhill in the couTity of tyloucesler gciUlcman, 
being in the custody of the marshal of the nxirshalsea of our 
lord the king before tl^p king himsellj ol a plea that he render 
to him 2000/., of lawful money of England, which h^ owe# 
to, and unjustly detains from him : for th^t whereas the said 
William, on the 16th day of April in the 20th year of the 
reign of our said lord Charles the Secoiul now king of Eng- 
{and, at Lmidon aforesaid, to wit, in the pp.rish of St. Mary-le 
Row in the ward of Cheap, by his certain writing obligatory, . , 

sealed with the seal of him the saul*/F///faiJ^i Warner, to Pnferiiticurtd.’ ■ 
the court of our said lord the kiAg now here slitwn, the date 
whereof is the same day and year, acknowledged himself to be 
held and firmly bouqd to the said Thomas Veale in the saiil 
2000/. to be paid to the sttid 'Thgmas when he should be there¬ 
unto requested. Nevertheless, the said William (although often 
requested) hath not yet paid the shid 2000/. to the said Thomas^ [ 324 ] 
but to pay the same to him hath hitherto altogether refused, 
and yet refuses, to the damage of him*the said Thomas of 100/.: 
and therefore he brings suit, &c. 

And the said IVilliam Warner, by Walter SlopcrhifyattOYncy, Pka. 
comes and defends the wrong .iiul injury when, &c. and prays 
oyer of tlic said writing obligatory, and it is read to him, condition. 
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Vealb V. 
Warnek. 


Condition !>ct 
forth in lure 
rteba. 


•ftiltc, 170. 
note (2), Skin¬ 
ner V. Andrews. 


See. (1.) He also prays oyer of the condition of the smtf 
writing, &c. and it is read to him in these words, to wit; 
“ The condition of this ohli^tion is such,, that if the above- 
“ bounden IVilUam Warner and Jok7i Hoe, their heirs, exocu- 
“ tors, arid administrators, for their parts and behalfs, shall 
and do in all things weL’ and truly stand to, obey, abide, 
“ perform, fulfil, and keep the award, order, arbitrement, 
** final end and determination of Joint CoggSy gent, and John 
“ FoxwcUy arbitt;ators indifferently elected and named, as well 
“ outlie part and behalf of the above-bounden William Warnerj 
“<as of the above named Thomas Veale, to arbitrate, award, 
“ order, at^udge, and determine of and concerning all and all 
manner of action and actions, cause and causes of actions, 
“ suits, bills,'"bonds, specialties, judgments, executions, ex- 
“ tents, quaricls, controversies, trespasses, damages, and de- 
mands whatsoever^ at any time heretofore had, made, 
** moved, brought, Commenced, sued, prosecuted, done, 
“ suffered, committed, or depending by or between the said 
“ parlies, or any of them, so as the said award be made by the 
“ said arbitrators by the thirteenth of May next ensuing the 
date hereof; and in case the said arbitrators do not end the 
“ differences between the sai/1 parties, then all things sliall be 
“ referlfcd to Sir Baxjnhmti Throgmorton, knight and baronet, 
as umpire, wlio is to make his umpirage in writing the 
** twentieth day of May next ensuing, then this obligation 
** to be ,void and oi none effect, or else to remain in full 
“ force and virtue.”* Which being read and heard, the said 
William saitli, that the said [I'homas Veale ought not to have 
his aforesaid action against him, because hesaith that the said 
.John Coggs and John Fcx^mrll, the arbitrators in tlie said con- 
ditioif named, aftentrards, *to wit*, on the 11th day May,. 
in the 20th yeav of the reign of our lord the now king, at Iam- 
(Ion aforesaid, in the parish and ward aforesaid, made tlieir 
award in writing of axul upon the said 2 n’emises (2) specified in 


9 « 

(1) Sec ante, p. 9 h. J evens v. Uar~ woftls of the submission. 8 Rep. 98 a. 

ridge, note (1)., Baspole's case, Resolution. It is- 

(2) 'The words ** de premissis,” in held that the generality of the words of 
pleading awards, are used as well for the Q,n award may also be restrained, 1. by 
purpose of applying the general words averment, to connect the award with 
of the award to the particular thing the submission. All. 51. Rose v. 
submitted, All. 52. Bose v. Spark, as 2. by the legal operation or construction 
the other hand, to connect the particu- of the words; as a release of all actions 
lar thing awarded with the general extends only to actions before the sub- 
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the condition aforesaid ; and by the said award, the said John 
Coggs and John FoxwelliVid award that on Wednesday the 13th 
day of the then irystant May, the s>i\d.»William,JVarnet', his 
heirs, executors, and administrators, should satisfy, content, 
and pay to the said Thomas Veale, his executors or assigns, 
the full sum of 3169/. 16s. and 3</. of lawful money of England, 
And they further awarded that he the said William Warner, 
his executors, or administrators, on the said 13th day of May, 
should seal, and as his^deed deliver to the sai^l Thomas Veale, 
his heirs, executors, and administrators, a full and general re*- 
lease and discharge of all and all manner of actions, and causes 
of action, suits, bills, bonds, specialties, judgments, execu¬ 
tions, extents, quarrels, controversies, trespusses,*daniagcs, and 
demands whatsoever,^ at any time before the datb of the bond 
brought here into court had, made, moved* commenced, 
sued, prosecuted, committed, or depending by or between the 
said parties. And the said* William f^\ihier further saith, that 
he the said William, on the said i3th day May, in the 20th 
year aforesaid, at London aforesaid, in the ])arish and ward 
aforesaid, paiil to the said Thomas Veale the said sum of 
3169/. 16s. and 3</. according to the form and efibet of the 
said award, and also, then and th^re <Ii(l seal, and as his deed 
deliver to the said Thomas Veale the said full release of i!ll and 
all manner of actions, and^causes of action, suits, bills, bonds, 
specialties, judgments, •executions, extents, quarrels, contro¬ 
versies, trespasses, and demands aforesaid ; ^nd this he ^s feady' 
to verify: wheretbi*e he prays judgment If the .said Thomas 
ought to have or maintain his said action thereof against him, 
&c. (3) 


Veale v. 

WARNEn. 

'-,-' 

Tl>e arbitrators 
made tlicir 
aivard on die 
premises, 

[ 32.5 ] 

and aw.-irded 
the defendant 
to pay to the 
plaintiff 31601 . 
16s. 3d, 
and to give liitn 
a general re¬ 
lease ; 


and avers that 
he paid the 
money to the 
plainlifi', 


and executed a 
general release 
to him. 


mission; and S. by intendment of tlip 
court, as, in the case last put, the court 
will intend that there was no cause of 
action subsequent to the submission, 
unless shewn. Cro. far. 21G. Ward 
V. Uncorn. 1 Salk. 1^, *55. Simqy v. 
Cavil. 1 Burr. 278. Perry v. Nichol¬ 
son. But it is said, tfiat alleging*thc 
award to be made de et super premissis 


supplies all averinctUs. 1 Ld. llaytiE 
533. fit Dayley v. Burton, [a] 

(3) Thii plea states a performance 
by the defendant of the tvholc of the 
award on his part. If the pica I»ad not 
done so, it seems it would have been 
had in point of law. As where in debt 
on bond conditioned that tlie defend¬ 
ant and two others should pcrfoi'm an 


[a] As to the necessity of the award as to this and other points respecting 
comprehending all things submitted, * nvsards, see 2 Sauud. 61 f. passim, 
and no more, sec ante, 32. note [a J, and * * 
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Veale' 2 ;er««^ Warner. 


Veals v. 
Waknjsm. 



llcplicntion, 
lliat tlio (le/i-nd- 
ant (lid not pay 
tlic iiioni'y. 


Rejoinder, 


plaintiff gave a 
receipt for the 
money; [6J 


And the said Thomas Veale snith^ that he by any thfr^ by 
the said William learner above in j)leading alleged, ought not 
to be barred jfrom having bis said action (hereof against th* 
said William^ because he saith that the said William Warner 
did not pay the said sum of 3169/. 16 j. and 3d. according 
the form and effect of the .said within award, in manner and 
form as the said*/F////a?a hath above thereof in pleading al¬ 
leged ; and this he prays may l>e inquired pf by the coun- 

^ nd the said William Wainci' saith, that the said Thomas 
Weale ought not to be admitted to say that he the said William 
hath not paid the said sum of 3169/. 16.s'. and 3d. because he 
saith that he ‘the said Thomas^ on the last day of Ma^, in the 
30th year aforesaid, by his certain writing acknowledged that 


award, the defendant pleads an avvdrd ought to have done, inasmuch as he is 
that he should pay 205. to the plaintiff, * answerable for the mhole mtMiey ; the 
and each of the others 20s. a-piece, plea is insufRcicnt, and the plaintiff has 
and that he paid the 205. to the plain- no necessity to assign a breach. 3 Lev. 
tiff, but sajTS nothing as to the sums to 24. Genne v. Tinker* 
be paid by the other two, which he 


[i] A receipt is not conclusive evi¬ 
dence against the party giving it; but 
he may shew that it was given under a 
misapprehension, or that it was obtained 
by fraud or imposition,; Benson Ben¬ 
nett, 1 Canipb. 394. in not.: * and it has 
been held that a receipt and release for 
the consideration money contained in 
a deed, is not conclusive. 2 T. 11.366. 
Stratton v. Raslall., But see 2 Taunt. 

" 141. llotvntree y. Jacob, in which‘i‘‘was 
held that such a receipt ai.d release 
contained , in a deed* is conclusive. 

I B. C. 701. Bhker v. Dewey, S. P. 
However, where the recitals in a 4ecd 
'shew that the money has not been paid, 
It is held, that the words of the release 
and ■ receipt arc restrained in their 
operation. 5 B. & A. 606. Lamon v. 
Corke. 1 Dowl. & Ryl. 211. S.C. In 
1 Canipb. .392. Alner v. George, which 
uas an action brought by a triistcc^ in' 
fic name of an insolvent debtdr, Lord 
^Ellenborough C. J. held that he could 
rot, at nibi prius, receive ovidcuec to 


shdw that a receipt in full given by the 
insolvent, was given by collusion be¬ 
tween him and the defendant, although, 
perhaps, on a special application to 
the court, the defendant might have 
been restrained from setting it up 
on the authority of 1 Bos. & Full. 
447. Leg/i v. Legh. Sec also 7 Taunt. 
48. Hickey v. Burt. Ibid. 421. Jones 
and another v. Herbert. Doug. 407. 
‘ Payne v. Rogers. A party paying mo¬ 
ney is in no case obliged to take a re¬ 
ceipt; he may prove the payment by other 
evidence, as he may even where a re¬ 
ceipt has been tdken; for it is not like the 
cawe^of^ a contract, which, if reduced 
intq writing, can be proved only by 
production of the writing. And where 
^a receipt is void for wgnt of a stamp, it 
may be shown to a witness to refresh 
his memory. Phillipps on Evidence, 
p. 539. 4th edit, citing 4 Esp. 215. 
Rambert v. Cohen. 1 East, 460. Jacob 
V. Lindsay. 
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he the said William had p^iid the said sum to the said Thomas 
on the said 13tli day of in the 20th year aforesaid f and , 

this he is ready to verify: wherefore he prays judgment if the therefore de- 
said Thoinas ought to be adtnitted, against his own acknow- ^e"**"* P'"?/*, 

11 “ 1 1 . • 11 .1 1 judgment if the 

ietigement, to say, that lie the said William liath not paid the plaintiff against 

said sum of money, &c. (4) * hisownacknow- 

, ' • k'gcmcnt ought 

to be fi^mitted to deny imymcnt of tlic money. 


(4) This rejoinder, Slough a fri* 
volous one, and pleaded with a view 
to entrap the plaintiff, is however in 
the nature of an estoppel mpais; viz. 
that the plaintiff, after acknowledging 
in writing that the defendant* had 
paid him the money, 'ought not to be 
admitted to deny the payment of it; 
like the case of an estoppel by accept-* 
ance of rent in Co. Litt. 352. a., and 
therefore properly concludes with rely¬ 
ing upon the estoppel according to the 
rule of pleading, that every plea ougfit 
to have its proper conclusion, as a plea 
to the writ to conclude to the writ, a 
plea in bar to conclude to the action,, 
an estoppel to rely upon the estoppel. 
Co. Litt. 303. b. Dec.* Plac. 1.58. 

4 Rep. 53 a. Ravltn's case. Hob. 
206, 207. Speake v. Richards. See the 
form, Lib. Plac. 175, 176. p!.. 129. 
Clift. 17. pi. 45.18. pi. 46.—It is .not 
merely matter of Jbrm to conclude an 
estoppel with relying upon it. ^or by 
not doing so the party may oflen lo^c 
that advantage of the estoppel which* 
the law gives him; vide Hob. ubi supra. 
As where in debt for rcht on a demise 


[c] It is only in cases df demise^by 
indenture that an estoppel can be 
pleadedy but a tenant is in no case*per¬ 
mitted to dispute the title of the land¬ 
lord by whom he was let into possession*. 
5 T. R. 4. Cooke v. Loxley. 1 B. & A. 
50. Phipps v. Sculthorpe. 4 M. & S.» 
347. Docy. Lady Smith. An assignee 
of the lessee is equally estopped with the 


by indenture by one who has pothing 
in the land, the de/endant pleads nil 
habuit in tenementisy if jthe plaintiff* re¬ 
plies that hd had a suificient estate to 
make the<lemise, he loses thebenefft df 
the estoppel; but if he replies that the 
lease was,raade by indentiire, and con¬ 
cludes unde petit judicium if the defend¬ 
ant shall be admitted to plead the plea 
against his own acceptance of the lease 
by indenture, the defendant shall be 
stopped. 2 Ld. Raym. 1051. Trevi- 
bane v. Laivrence. S. C. 1 Salk. 277. 
6 Mod. 258. S.P. 2 Ld. Raym. 1054. 
Dffvenant v. Rajler. 6 Term Rep. 62. 
Wilkins v. Wingate. But where the 
declaration states the lease to be by in¬ 
denture, the plaintiff need not reply the 
estoppel, but may demm, because the 
estc^pel appears on tlie record : other¬ 
wise, as is* before mentioned, if the de¬ 
claration be ** quod \um dimisisset,'* 
without saying that it was by inden¬ 
ture. 1 Salk. 277. Kemp v. Goodal. 
S. C. 2 LU. llpyrn. 1154. S. i*. 

3 teV. 1^. Heath v. Vermeden. 2 Lll» ■ 
Raym. 1351. Palmer v. Ekins, 1st Re¬ 
solution. [c] 


lessee himself. 2 Taunt. 278. Taylor 
V. Needham. In like manner as the 
lessee is not permitted to impeach the 
title of the assignee of the lessor in an ac¬ 
tion of assumpsit for use and occupation. 
1 Bingh. 147. Rennie v. Robinson. So 
a copyholder, who has been admitted 
ahd done fealty ^o the plaintiff as lord 
of the manor, is estopped from disput- 
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Demurrer and joinder in demurrer. 

But because th^ court of our said lord the king here i» not 
yet advised of’giving their judgment of and. upon the premises, 
a clay thereof is given to ti>e said parties, before our lord the 
king at Westminster, until Friday next after the morrow of the 
Holy Trinity, to hear their judgment of and upon the premises, 
because the cour^T of our said lord the king here is thereof not 
yet, See. 


ing the plaintiff's title to the manor in were originally let into possession by 
an action of ejectment for a«forfciturc. the person claiming the rent. 6 Taunt- 
5 B. & A. G26. Doc v. iiudden. A 202. Rogers v. Pitcher. 1 Marsh. .'>41. 
party is not prevented from ‘disputing S. C. As to the tenant’s right to shew 
the title of one claiming to be landlord that his landlord’s title has expired, and 
by the mere fact of having paid rent to to dispute the derivative title of a per- 
him, if he can shew that such rent was son claiming through his landlord, sec 
paid under circumstances of mistalft or *2 Saund. 418 n. (1). 
misrepresentation, unless, indeed, he 
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Warner. 


Detnurn'r. 


Veale versus Warner. 

« 

e6t on bond by Vtale against Warnci', conditioned Ibr 
tlic performaneb of an award.,. On oyer of the condi- 
cvery tiling is tioii, the defendant pleaded that the arbitrators made an 
of the^one^partf by which they awarded the defendant to pay to the 

and nothing of plaintiff 31f>9/. 16s. and to give a general release to the 
drfendant* plaintiff; but lie did not shev/ any thing which was to be done 
shews an aVard by the plaintiff, although in tfntli they had awarded him to 

imperfectly in . t i i “ i i .• i i i i 

his plea, the g*ve a general release to the ueiendunt. And so the award, 

IvplicatioiTmint ^^was shewn by'the ddfendant, was bad, being all to be 
stiew so much performed on the part of the defeiulunt, and nothing on the 
u'raw^ard™^* plaintiff. And the defendant further averred in 

otijcrwisct he ’ his plea that he hail paid the money, and had given the re¬ 
may be tricked, jgjjgg according to the aw’ard, and,prayed judgment if the 
• L 327 ] plaintiff ought to have his action. The plaintiff took issue 
that the defendant had not paid the money modo et forma, &c. 
and this he prays may be inquired of by the country, See. but 
did not shew the other pdrt of the award whicih was omitted 

by the defendant. (1) To which replication the defendant put 

-- - - - - -- * -- - - -- 

« 

(1) Ifthe plaintiff/mft shewn thb other might have been a question whether he 
part of <the award in his replication, it ought to have concluded it with an aver- 


Case 56. 


S.C.2Kcb..56’8. 
An awaitl is 
void where 
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in an insufficient rejoinder by way of estoppel, upon which 
the plaintiff demurred. • ^ * 

And now in this Jerm the plaintiff moved to have judgment: 
And Saunders for the defendant objected that the plaintiff 
could not have judgment, because it appeared by the record 
that the award was void, being a^ to b*e performed by the 
defendant and nothing by the plaintiff; and*J;herefore, if the 
award is void, it is not material whether the defendant has 
performed it or not, aytough he has pleaded a performance 
of it. And now he 1^ acknowledged the contrary by; hfs 
waiver of the issue offered by the plaintiffi aivl pleading p 
bad rejoinder. And the plaintiff and defendant *have both 


inent or to the countryi But it should the pica w\ich admits the sufficiency of 
seem that, under the circumstances, the the award.* It is like the case where, on 
proper conclusion would be to the coun* thd ^thcr hand, the defcindant pleads 
try. For although it be a general rule, * tiul agard, he caiib say nothing in the 
that when new matter is introduced, the rejoinder which admits an award made, 
plea ought to conclude with an aver- but that it is veaV/inlaw ; nor any other 
ment, in order to give the other party thing but nul tiel agard. 1 Lev. 245. 
an opportunity of answering it. Doug. Skinner Andrews. [d'\ Therefore as 
.58. Chandlery.Roberts I yet that rule the defendant cannot give any answer 
does not seem to apply to the present to the new matter introduced in the re- 
case. The defendant admits in the plea, * plication, it appears that it w'ould be of 
that the arbitrators made a {^ood award; no* sort of use to conclude it ^vith an 
for he avers a.'performandb of it by him, averment, 3 Lev. 165. Seal v. Grower 
He cannot afterwards, in the rejoinder where the opinioas Levins and 
traverse the new matter in the replica- V/yttdham .justices seem to be best 
tion which shews the award to be a good founded. [<?] • 

one; for it would be a departure frbm 

--- , . . 

\d] But see 11 East, 188, Fisher where the defendat^ pleads ntd agard^ 
y.Pimbley, in which it was held that* and'lBe glaintiff replies, setting out ah • 
where the plaintilfhas set forth part dnly award, su«h replication should conclude 
of an award in his replication, omitting to the country; indeed sinc^‘ the deci- 
othcr part which showed the aw'ard to sion of the above case of Fisher ^.Fini- 
bc void, the defendanf was at liberty, bley, it seems clear, that such a repii- 
notwitlistanding his having pleaded Jtul cation must conclude with an averment,* 
agard, to set out the whole of the antard in order that the defendant may have an 
in his rejoinder : upon the principle that opportunity of pleading in his rejoinder 
by so doing he sliowcd that no legal or, matter which shows the award to be 
valid award had been made, which is the void in law. If the award set out in the 
same thing as no award, and a support replication be bad upon the face of it, 
to, rather tlian a departure from, his *thp defendant’s course would be to 
plea. demur. * * 

[e] The reader must not infer that 
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Veale V. agreed, that the award pleaded by |the defendant was the true 
■Warner, awaid made by the arbitrators^ which is altogether vicious. 
'■ » ^ if the plaintiff y>’ould have helped himself, he ought to 

have shewn the other part of the award before he assigned the 
breach, which he has not done here; and therefore he cannot 
have judgment. ' 

And of such opinion was the whole court clearly. (2) But 
they would not give judgment for the defendapt, because 
they conceived it was a trick in pleadyag; but they gave the 
plaintiff leave to discontinue on paymeffof costs. And Kelynge 
chief justice, ^reprehended Saunders for pleading so subtlely on 
purpose to trick the plaintiff by the omission of the other 
part of the award. But it was a case of the greatest hardship 
on the defendant; for the bond of submission was only in the 
penalty of 20P0/., and the arbitrators had awarded him to 
pay 3100^., being 1100/. more than the real penalty of the 
bond; when in truth there was nothing at all due to the 
plaintiff, but he was indebted to the defendant. And after- 

(2) However, it does not seem so tors, as if a release had been expressly 
c/ear, that the award, as here pleaded, awarded. Comyns’s Rep. 330. Tom- 
is a bad one. On the contrary it would, linson v. Arriskin. 2 Black. Rep. 1117. 
in all probability, be held to be suftici- Phkering v. Watson. 1 Wils. 28. 58. 
cntly mutual and finm, and therefore a ' Cayhill v. Fitzgerald. 2 Wils. 267. Fox 
-good award at this day. It is averred v. Smith. 1 Burr. 274.277,278. Havekins 
in the plea, that the arbitrators made y.Colclough. t Ld. Raym.247. Bacon r, 
their award itf'znd upon the said^pre^ Dubarry. There are also some old 
“ raises specified in the said condition cases to this effect. 1 Roll. Abr. 253. 
therefore it must necessarily be intended (K),p]. 6. seems to be precisely in point, 
that the money was awarded to be paid See 8 Rep. 98 a. Baspole's case. Cro. 
by the defendant to the plaintiff, Jac. 354. Ormeladev.Coke. Where the 

tUfaclioriy or on account, ojthe premises, money is expressed to be in satisfaction 
.that is, of all the matters, which 'clf ^11 matters, it is held to be suffici- 
been submitted by them to tl?e arbitra- ently mutual, without awarding a release, 
tors: and if so, the award itself, without 1 Roll. Abr. 253. ( X) pi. 4.9. Here it 
directing a release to the defendant, seems to be necessarily implied. Hob. 
appears to be as much a bur to another 49. Nichols M.Grunnion. So where it 
action, which might be brought by the is ^awarded ‘that all controversies shall 
plaintiff fur any of the causes of action cease; it has been held good without a 
submitted by Ihe parties to the arbitra- release. 1 Lev. 58. Harris v. Knipe. [y*] 


[y] And even further, where the mutual and certain, although it was not 
award recited that all matters in differ- expressed to be made “ of and upon the 
ence had been referred, and then orderedpremises.” IB. &A. 106. Gray v. 
a general verdict for the pluintiif fur a Gwennap. 
curtain sum, it was held sufiicientiy 
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wards the defendant exhibited an English bill in the Esche- Veale v. 
ejuer, disclosing bad practice of the plainrtfi' with the arbi- ^ War ner. 
trators, and had Alief against the bond (3):‘and so this 
matter was at rest. JVinnington and Sampson were of counsel 


(3) Hence k seems to follow, that th 
an action of debt on bond for not per¬ 
forming an award, or to an action on the 
award itself, the defendf||£annot plead 
collusion, or other miscraduct of the 
arbitrators in avoidance of the award. 
For as such a plea would, in the prin¬ 
cipal case, have been suppt^rted bp the 
Jiicts, it may be pronounced aimost.witii 
absolute certainty, that«oable a lawyer, 
as the reporter is known to have been, 
would have stated the facts in a defence 
to the action, and not had recourse to 
the unworthy trick for which he was so 
justly censured, if the plea could have 
been supported in point of law. Anfl 
there seems to be no case or dictum, 
where a pica of this sort has been held 
to be pleadable; nor a precedent* of 
such a plea to be found in any of the 
books of entries. But on tl»e contrary, 
in 2 Wils. J48. Wills v.Maccarmick, it 
is said that there is no case, where this 
matter has ever been pleaded. S. P. 
8 East, 344. .Braddick v. Thompson. 
Neither can the defendant give evidence 
of it on nil iiebet pleaded to debt cAi the 
award, 2 Wils. 148.; nor on the pica of 
nul tiel agard pleaded to debt on bond.* 
4 Term Uep. 588. Praed v. DucheSs of 
Cumberland, ^crBullerS. 2 Saund. 84 b. 
84 c.: for it does not seem necessary 
for the plaintiff to proVb any thing else 


[g] See ante, 103. note (1.) arf Ji/i. in 
which it is laid down that upon this issue 
of nul tiel agaAi, the defendant may» 
show that the award is void in point of 
law: but the better opinion seems to be, 
as here stated, that he cannot. If the 
replication set out the whole award, and 
it be void in law, the defendant should 


on the ^ssue of md tiel agard, but ex¬ 
ecution ^f the award within the period 
limited to the arbitrators to make their 
award ;,and the defendant oi\ such 
proof may take advantage of some ma¬ 
terial vari^ce between the award so 
produced in t^vidence, ani^that which 
is set foi'tl^iii the replication, but cannot 
go into objections to the award in point 
of law. l^Salk. 72. Foreland v. Mary- 
gold, [g] Where the condition of a 
bondsis so as such awnrd be made 
‘“hnd set down iif writing under their 
“ hands and seals, ready to be delivered 
“ to the said parties in difference, or 
such of them as shall require the 
“same, on or before such a day;" if 
the award be actually made on the day, 
it is then ready t(\be delivered, and it 
is not necessary to aver in the replica¬ 
tion that the award was ready to bo de¬ 
livered, because it states that the arbi¬ 
trators made thqir'atftwff on or before 
the fitne, which, as has been already 
observed, implies it wa^ready to be de¬ 
livered. Cro.- Car.^ 541. Bradsey v. 
Clyotoit. 6 Mod. 82. Robison v. Cal- 
xvood. '2Ld. KaynijOSO. 1 Lutw. 52-|. 
Mdrilies v. Marryott, 2d Exceptiofr.- 
S. C. 1 L«l. Raym. 114. 3 Mod. 331. 

Roivsby Manning. However, if cither 
of the parties do on the last day request 
the arbitrators to deliver the award to 


demur: if it set out only, a part, omit¬ 
ting that which makes the awarif void, 
the defendant should set out the whole 
in his rejoinder and demur. 11 East, 
188. Fisher V. Pimbley. As to what 
may be given in evidence under the ge¬ 
neral issue in assumpsit on the award. 
See vol. ii. p. 62 b. ct soq. 
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Veale ». with ..the plaintiff; but they did 4iot see the defect of thc' 
Warner, pleading of their ‘part until it was objected in court by the 


' '' other side. • 

him, and they neglect or refuse to do 
so, the bond is void: and the defendant 
must not say “ nul agard” but hp. should 
plead the matter specially, namely, that 
he requested thc arbitrators to deliver 
the award, and,thoy refused to« do so. 
3 Mod. 331. Ro'^shy Mannings re¬ 
cognised in 1 ‘Lutvv. .524.' Markes v. 
J^arryott. S. P. 6 Mod. 176. Oates v. 
BromhiU. So in a late case*bf Wilson 

t 

V. Wilson, C.P. Sittings in London after 
Hilary Term 1798, before Kyre C. J., 
where in debt on bond conditioned for 
performance of an qward precisely jn 
thc terms of the condition aboveinen- 
tioned, thc defendant (among other 
pleas), pleaded that the arbitrators did 
make their award on the day limited in 
thc condition, and that he on that day 
required them to deliver thc award to 
him, but they neglccfed and refused so 
to do : and issue being joined thereqn, 
it appeared in evidence that the arbi¬ 
trators had niat’f^lieg' .award on the day, 
but, because it was not^stamped, refl^iseil 
to deliver it to tjic defendant according 
to his request; and upon this evidence, 
the jury'under the direction of his lord- 
ship, who thought It an extrejt^ hard 
cuse, found that tluj arbitrators had^iot 
complied with thc condition of.the^ond, 
and gave a verdict for thc (fefendant; 
and the plaintiff’s counsel, being satis¬ 
fied both of the hn? and fact, acqui¬ 
esced. 

Nor could an award, where the sub¬ 
mission was by bond or other wriiing, 
or by* parol, be in any other manner set 
aside at common law for the misbeha¬ 
viour of the arbitrators, until the statute 
9 and 10 W. 3. c. 15. gave relief, where 
the submission is by bmd or othgr xvrk- 
ing ; for the law seems* to be still the 
same in this respect, where the submis¬ 


sion is by parol, it being held that thc 
statute docs not give the courts authority 
to make a submission by 'parol a rule of 
court. 7 Term Rep. 1. Ansell v. Evans. 
But the remedy was by a bill in equity, 
as appears the present case, and 
3 Ch. Rep. 88. Greenhill v. Church. 
2Vern. 101. pi. 95. Ibid 251. pi. 2.38. 
Earl v. Stocker. But where the sub¬ 
mission to 'arbitration was by rule of 
court, which was often the case, the 
conduct of the arbitrators, and of thc 
parties to the submission, might, as it 
k still may, .be examined into, and if, on 
examination, it appeared that thc arbi¬ 
trators had been partial and unjust, or 
Ivid mistaken the law, thc court would 
not enforce a performance of the award. 
1 Salk. 71. pi. 4. Anon. Ibid 73. 
M<yrris V. lieynolds and Davila v. J/- 
, manza. Ibid. 83. Forster v. Drunelii. 

1 Mod. 21. Darbyshire v. Cannon. 

2 Burr. 701*. Zmcos v. Wilson. —If how¬ 
ever the conduct of the arbitrators was 
not, or could not, be successfully im¬ 
peached, thc court of K. B. in the 
reign of Charles the 'Second, when 
Kelynge was chief justice, began to com¬ 
pel a performance of the award by at- 
luchment, as for a contempt of a rule of 
court. 1 Salk. 83. Forster v.Brunetti. 
1 Sid. .54. Stiles y. Triste. It after¬ 
wards became the common practice to 
issue out an attachment for not perform¬ 
ing ;tn award. And it was found by 
experience, as the preamble of the 
abo^e-mentioned statute recites, that 
the enforcing of the performance of 
awards by attachment'had contributed 
much to the ease of the subject. There- 

, fore the first section of thc statute 
enables parlies to make a submission to 
arbitration by bond, or other writing, a 
rule of court, and thereby puts such 
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submission on the same footing with 
those by rule of court, [/t] Thfs act is 
held to be only declajatory of what the 
law was before in cases where there was 
a cause depending. 2 Burr. 701. Lucas 
V. Wilson. And by the second clause of 
the statute an ^ward may be set aside 
for the corruption of the arbitrators, if 

[A] Under this statui^ the submis¬ 
sion may be made a rule o^ court in va¬ 
cation. 5 B. & A. 217. In re Taylor. 

[]f] This restriction has been subse¬ 
quently disregarded, and ihe’courts^will 
listen to applications to /set aside awards 
on other grounds, as well in cases where 
the submission has been made a rule of 
court pursuant to the statute, *us where 
the submission was originally by rule of 
court. Thus in the case of Lomides 
V. LoUiudes, cited in a subsequent part 
of the learned serjeant’s note, (where 
the submission had been made a rule 
under the statute), no question was made 
as to the power of the court to set aside 
the award for other causes than fraud or 
corruption in the arbitrftors.—So in 

2 T. R. 781. Zachary v. Shepherd, where 
the grounds for the application were, 
that the arbitrator had not sufEcient 
materials laid before him. Wherever 
the submission is originally by rule of 
court, the above restriction, if admitted, 
cannot apply;—for it is held, that iit 
such a case, the power of the court to 
set aside the award is independent of 
the statute. 6 Taunton, 114>. Rogersv. 
Dallimore. 1 Marsh, 471. S. C. The 
grounds, besides fraud and ebrruption jn 
the arbitrators, on which the court will 
set aside an award, art*. That there is 
some objection to its legality appearing 
on the face of th*e award itself; Tidd’s 
Practice, 873.; or from the reasons 
given by the arbitrators in support of it, 

3 East, 18. Kent V. Elslob. But an 
award will not be set aside, on the 
ground that the arbitrator was mistaken 


an application be nqgde to the court for 
that purpose, on the last day of the next 
tewn after .making the award. Upon 
this clause the court cannot set aside an 
award made in pursuance of the statute, 
on &ny other ground but fraud or cor¬ 
ruption* in the arbitrators. 1 Str. 301. 
Anderson v. Coxcier. [i] But though 


in point*of law, unless the principles of 
law upon which he has*decided, appear 
on the lace of the award. ^Chit. Rep. 
674. 3B. &A.237. Richardson 

y.Noursei in which last case, Holroyd 
J. said, that the court will not set aside 
an award dn the ground merely that the 
arbitrator is mistaken in point of law; 
*but the court must4)e clearly satisfied, 
that he w'ould not liavc made such an 
award, if he had known what the law 
was. So where the merits in law and 
fact are referred to a barrister, the court 
will not open the award, unless where 
the* question of law necessarily arises 
•upon thc^face of the award ; when the 
court is bound to take notice of it. 
13 East, S58. Chace v. Westmore. 

1 Talent. 48. Delver\.Iittffies. 5M. & S. 
504. •/S/ianitaw v.*Bell. 6 Taunt. 254. 
Wohlenburgh v. Wagentan. 1 Marsh. 
579. S.C, IBingh. 104. Cramp v.fymons. 

1 Chjt. 674. n. Doev. Thompson. An¬ 
other ground tior setting aside an award 
, is irr^ularity or impropriety in the pro¬ 
ceedings Ijf the arbitrators: such as 
want of notice of the meeting. 1 Salk. 
71. Anon. Barnes, 57. Dallingv.Mat- 
chett. Willcs, 215. S. C. So, w here the 
arbitrators having partly proceeded in* 
the reference, declared they could not 
proceed till certain account-books Avere 
examined ; in consequence of which the 
defendant left the meeting, and after¬ 
wards the arbitrators mado an award in 
•his absence, without giving him notice 
thsft they did not* mean to inspect the 
books, it was held that this was a good 
ground to set aside the award. 4 Moore, 
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the court cannot cet aside the award 
upon any other ground, yet if tlftre be 
any illegality or defect on the face of it, 
the court will refuse to enforce the 
award by attachment, but leave the 
party to an action on the bond, or on 
the award itself. Andr. 297- ffutchins 
V. Hutchins. For it is discretionary in 
the court whether they will enforce the 
award* by prooess*of contcnipf or not. 
1 Str. 695. Hhlcs v. Taylor. S. P. 
7 Term Rep. 73. Pedleyji. 'iioddard, It 
is held tha\ the statute does not apply 
to submissioi^s by rule nf couri\ therefore 
it is not nec^sary in such case to apply 
to set aside the award withili the time 
limited by t|ie statute. Ibid. 2Blirr. 
701. Lucas \.Wilson.\_j\ So, whfre* 
the submission to arbitration is made a 
rule of court pursuant to the statute, 
though no motion can be made to set 
aside the award for extrinsic matter, that 


is, for fraud or corruption in the arbitra¬ 
tors, after the time limited by the act; or 
for objections appearing on the face of 

it, (See 1 East.276. Lotowrfesv.Lownrfw,) 
yet an application for an attachment for 
pot performing the award, may be re¬ 
sisted at any time for defects appearing 
on the face of the award itself. 7 Term 
Rep. 73. Pedley v. Goddard^ where the 
case of Hutchins v. Hutchins, in Andr. 
297. is recognised. And in neither 
case whether the submission be originally 
by rule of court, or by bond, or other 
writing, af/d afterwards made such, will 
the court enter into the merits of the 
award, and examine into the reasona¬ 
bleness and justice of it. 2 Burr. 701. 
Lucas v.*Wilson, unless it appears ma¬ 
nifestly from the merits that the arbi¬ 
trators have acted dishonestly and cor¬ 
ruptly. [i] 


148. Pepper V. Gorhqni. So the deaih of 
cither party to the submission be¬ 
fore award made, is a ground' to 
set the award asidc^ 1 Marsh. 366. 
Potts v.fVar(h'^'^e6 ppst, vol. ii. J33 a. 
n. [</]. Another ground for setting'aside 
an award is, the revocation of the sub¬ 
mission, by one of the parties before 
award made. 1 Byigh. 87. Claphfim v. 
/ligham. But sep post, vol. ii. 133 a. 

• -ti. [^] For other cases where thepburtsi 
have consented or refused to set aside 
awards, sqc Tidd's Pract. 873. et seq. 
By a If eg. Gen. of 8^.B. Easter T. 1821, 
where a rule to shew cause is obtained 

• to set aside‘an award, the several objec¬ 
tions thereto intended to be insisted 
upon at the time of making such rule 


absolute, must be stated in the rule to 
shew cause. 4 B. & A. 539. 

\j\ The same is held where the award 
is made under an order of reference at 
Nisi Prius, 6 East, 465. Synge v. Jer- 
voise, or under an order of a judge at 
chambers, and in short in any case 
of an award made under the authority 
of tlie court in an action pending. 
6 Taunt. 114. Rogers v. Dallimore. 
^ Marsh. 471. S. C. The court, how¬ 
ever, in their discretion will, in general, 
adopt the limitation of time prescribed 
by the act. Ibid. 

[/:] For othOr recent decisions re¬ 
specting awards, sec 2 Saund. 133 a. 

n-m w M 
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Ilancocke F/c. &c. vei^us Prowd, ^(huinistrafor Case .57. 

of Yope. 

Pasch. 21 Car. II. Regis. Roll.^ 440, 441. 

• 

i!ofni>, I it remembered that lieretofoi^ to wit, in llie 

term of Easter last past, before our lord dll’; 
king at Wetmimter came Thomas ITancoclcc gent, being one of 
the attornies of the court of our lord the king before the 
himself, acconling to the liberties and privileges Ipr such attof- 
iiies from time whereof the memory of man is not\;o the con- . 
trary used and approved ofiin the same, present here in court in 
his proper person, and brought here into the cotVrt of our said 
lord the king then there his certain bill against Richard Pr oml 
administrator of all and singular the‘goods and chattels,, 
rights and credits, v/hich w^ere of Witlimi Yope of Alc/mm^ in 
the county of Salop gent, lately deceased, who died intestatef 
as it is said, in the custody of the marshal, &c., of a plea o 
debt; and there are pledges of prosecution, to wit, John Doe 
and Richard R/je\ which said bill follows in these words, to 
wit; S(doj)y to wit, Thomas Hanepeke being one of the 

attornies of the court of our lord the king before the kirfg him¬ 
self, according to the liberties and ])riviloges for such attornies 
from time whereof the tnemory of man is not to the contrary 
used and approved of in the same couj^t, present ^herei^irf 
court in his proper person, complains o^Uichard. Pro'tiod ad¬ 
ministrator of .ill and singular the goods anil chattels, rights 
and credits, which were of IVilliam Yojie of Atcham^ in tlie 
county of Salop, gent, lately deceased, wlfo died intestate, as 
it is said, being in the custody of the marshal of tlie marslwlsea 
of our loril the king before the kingliimseTlj o6a plea that he 
render to him 40/., of lawful money of Englaiat, which he un¬ 
justly detains from him, for this, to wit, that whereas the said 
William Yope in his Kfe time, to wit, on the 14th day of Sep-^ 
iember, in the 19th year'of the* reign of our lord Charles the * 
ISecond, now king of England, ;^t Berrington, in the county^ 
aforesaid, by his certain writing obligatory, sealed with the 
seal of him the*said William, and toj^hc court of our said lord 
the king now here shewn, the date whereof is the same day rriji-rt in 
and j'^ear, acknowledged himself to Ijc held and firmly bound 
to the said Thomas in the said 40/. to‘be paid to tlij: same 
'Jliomas wljcn he the said William should be thereunto rc- 
V.OL. I. S s 
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Plea. 

Imparlance. ^ 


jictio nun. 

4 East, 507,508. 
One Wood re¬ 
covered a judg¬ 
ment in C. B. 
against the said 
Yopc for 201. 
debt and SOs. 
costs. 


One Clevely re¬ 
covered a judg¬ 
ment in C. li. 
against the said 


qiiil'cci: yet the said William in fiis lifetime, and the said 
Richard after the*‘death of him the said William, (altliough 
often required,) has not paid, nor hath either of them paid, 
the said 40/. to the said Tkotnas Hancocke, but to pay the same 
to him have hitherto altogether refused ; and the said Richard 
hath yet hithertQ altogether refused to pay the same to the said 
Thomas, and slill refuses, and unjustly detains it, to the da> 
mage of him the said Thomas of 10/,; and therefore he pro¬ 
duces suit, &c. ' 

"And now at this day, to wit, Wednesday next after fifteen 
days of Erstcr in this same term, until which day the said 
Richard Protf^d had leave to imparl to the said bill, and then 
to answer, before our lord the king at Westminster, come 
as well the sajd Thomas Hancocke m his proper person, as the 
sd\di Richa7’d Pri/wdA'iy William Waltham, his attorney; and 
the s/ime Richard deferds the wrong and injury when, &c., 
and says that the said Thomas ou^hi not to have or mamtain 
his said action thereof against him, because he says that one 
John Wood, one of the attornies of the court of our lord 
the king of the bench, heretofore, to wit, in the term of 
St. Hilary, in the 19th and 20th years (1) of the reign of our 
said h>rd the now king, bdbre Sir Orlando Bridgman knight 
and baronet, and liis companions, then justices of our said lord 
the king of the bench fit JVestmiust‘a\ by the consideration of 
.♦lie fame court recovered (2) against the said William Yoye 
in his lite tiine, by the name of William Yopc, late of Atcham, 
in the county aforesaid, gent., otherwise culled William Yope, 
of Atcham, in the county of Salop, gent, as well a certain debt 
of ^/. as .305. which were adjudged to the same John in the 
san>e court for his damages which he had on occasion of the 
detention of that*debt 'whereof he was convicted, as by the 
record and pfrocess thereoli 'remaining ill the said court of our 
said lord the king of the bench aforesaid, at Westminster h^ovg- 
said, more fully appears. And the saipl Richard further saith 
that one Thomas Clevely, p^ent. heretofore, to wit, in the said 
texm dt St. Hilary, in the said 19th and 20th years of the 


(1) The plea is bad, unless it states 
in what term and year of the reign, or* 
at least of the lord, and in wliat court 
the judgment was obtained, 1 Mod. .'jCX 
Jordan v. Fatveettj*' S. C. 1 Sid. ^49. 
1 Vent. 76. 2 Keb. 632. 

(2) This seems to be tlic general 

21 


form of pleading u judgment obtained 
against the testator or intestate in his life¬ 
time. Winch. Ent. 336. Clift. EiU. 
162. pi, 2,3. 170. pi. 28. Lib. PJac. 
157. pi. 102. Lill. Ent. 117. See 
1 Wils. 318. Murray v. Wilson. Arg. 
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reign of our said lord*»the now king, before the said,Sir Or- Hancocke 
lando Bridgman knight an^ baronet, anddiis companions, then Prowd.^ 
justices of our sflid lord the king of *tlie bench aforesaid, at Yope looi. 
Westminster aforesaid, by the consideration of the same court 
recovered against the said William Yope in his lifetime, by the ^ 
name of William Yope late of Altham, in tlie county aforesaid, 
gent., otherwise called William Yope, of AtSJiam, in the county 
t Salop, gent, as well a certain debt of 100^. as 50s. which 
were adjudged to the said Thomas Clevely in the same cjpurt 
for his damages which he had on occasion of the deteutjpn of 
that debt whereof he was convicted, as by the*r(jcord and pro¬ 
cess thereof, remaining in the said court of our said lord the 
king of the bench aforesaid,, at Westmmster^ aforesaid, more 
fully appears. And the said Richard furthef saith, that the Yope was in- 
said William Yope in his lifetime, to.wit, on the 8th day of bybondin'ieoi* 
Decembet', in the 15th ye^r of the r^gn of our said lord the n6w 
king, at the town of Salop), in the county aforesaid, by his 
certain writing obligatory (3) sealed with his seal, bearing 
date the same day and year, acknowledged himself to be held 
and firmly bound to one Mary Jones, widow, in 160/. to be [ 330 ] 
paid to the said Mary when he should be thereunto requested; 
which said 160/. at the time of* the death of the said William 
Yope, was a true and just debt (4) of hinj the said William, 


* -— 

(3) But in pleading a judgment ob¬ 
tained against the executor himself, whe¬ 
ther on bond or otherwise, formerly it 
was sometimes the practice, and ^till is, 
to set out the debt which is the consi¬ 
deration of the judgment in the*plea, as 
the defendant has done in this case. 
Clift. 160. pi. 21. 161. pi. 22. ieJ3. 
pi. 24., and other entries therb from 
page 163—183. Lill. Ent. 111. 119. 
158, 159. However, in Co. Ent. 149. 
this allegation is omitte^, and the plea 
held good on demurrer. It ii? also 
omitted in Co. Enp 269. 2 Brown’s 

Ent. 96. Lib. Plac. 140. pi. 54. 149. 
pi. 78. 179. pi. 135. And in 1 Lujw. 
662. Robinson v. Corbett, an objection 
was taken that this allegation was 
omitted in that case: but the couH 
over-ruled the objection, and held it 
not necessary to be stated. 


(4) It is held not to^be necessary to 
a»cr that thejebt^^r which the judg¬ 
ment has been obtained, was a true and 
just debt, although ft is usual to make 
such an allegation in the plea. For if 
tMe debt were not a just one, the other 
side may Shew ^t in the rep]ica|ion. 
t)rb. Eliz. 47J. Further y. FuAher, 
1 Lev.* 200. Palmer v. Lavoson. S. C. 
1 Sid. 333. Carth. 8. . Lake v.'Raw, 
1 Lutw. 662. Robmson v Corbett. 1 Str. 
410. Williams v. Fotoler. Skyn. 586. 
For the same reason an* averment that 
the judgment remains ii^ force seems un¬ 
necessary. It is omitted in Winch. Ent. 
266. 2 Brown. Ent. 89. 92. and in the 
opinion of Lutwitch is unnecessary, 

1 Lutw. 450. Dell v. Bolton ; though 
the majority of the court thought 
wantf of it a gdOd exception. 
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Hancocke .111(1 wfe due and unpaid to the .said Mary: whereupon the 
V. PnowD.^ gj,[j Martfy for the *fec,ovcry of the said 160?. after the death 
Jones snid out tluj Said William Yupc, to wit, on the .id day of Aprih in 
origiji.ii ^ tlie 20th year of the reign of our said lord the ikjw king, sued 
Tbnt u> iL- out of the court of chdneery of our said lord the king (the said 
d -bL cliancery then being at Wrstmhistcr aforesaid) a ‘certain ori¬ 

ginal writ of our said lord the king against him the said 
liic^ard, as administrator of the goods and chattels which 
were 6f the said William Yope^hy thenameof 
late'of the town of SaU/p, in tlie county aforesaid, draper, ad- 
I ministrator fcf the goods and* chattels which were of William 
Yope, gent., who died intestate, &c. lately called William 
Yopc, of Atchant, in the county of Salop, yeoman, of a plea 
of debt on demand of the said 160/., t6 the then shcrilT of 
(Sa/op directed ; by whveh said writ our said lord the now king 
commanded the said theil'sherilF -Salop tliathe should com¬ 
mand the said Richard that justly and without delay he should 
render to the said Maryi\\Q said 160/. which he then detained 
from her, as she said; and Vmlcss he did so, and the said Mary 
should make the said sheriff secure of prosecuting her claim, 
then the said sherift* should summon by good summoners him 
the said Richard that he should be before the justices of our 
said lord the king at, Westminster aforesaid, from the day of 
Raster in one month tlien next followhig, to shew wherefore he 
done it, and that he should have then there the sum- 
m\)nses and tjiat wvit, &c. At which day, to wit, in one 
mftnth from the day of J'Mstcr, before the said Sir Orlando 
Bridgman knight and baronet, and his companions, then jus¬ 
tices of our said lorS the king 6f the bench aforesaid, at West- 
minst€r aforesaid, came as well the said Mary by James Robins 
then her attorney,’*as thft said Richard by Thomas Mansjh ld. 
then his attorney ; and the th(jn sheriff of Salop, to wit. Robot 
O’WCJi esquire, then and there returned to the said justices that 
the said Ma)y had found to him the sahl sherifi' pledges of 
' jirosefcuting her wrifaforesa^d^ to witJ, John Doe and Richard 
Roe, and that he the said Richard had not any thing in his 
Detiarstion bailiwick whereby he could be summoned*: whereupon the said 
•hereon. Maty, declaring against 1pm the said Richard ypon her said 

writ, by her said attorney said, that whereas the said William 
in his lifetime, to wit, on the said 8th day oi Decemba- in the 
said 15J;h year o^the coign of Charles the Second now king of 
England, &c., at the town of Saloj) aforesaid, by his said writ¬ 
ing obligatory had acknowledged himself to be held to the 
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said Marjj in the said KjOA, to be paid to the said Mary when 
he should be thereunto vec^iested: yet tljf said William in his 
lifetime, and tliu^said Itichard after tlie death pf him the said 
William, (to which said Richard administration of all and sin¬ 
gular the gootls and chattels which were of tire said William 
at the tin^e of his death, after tlje death of him the saitl Wil¬ 
liam, at the town of Salop aforesaid, was ifl due manner com¬ 
mitted,) although often required, had not rendered the said 
ICO/, to the said Mary, but had refused to render the same to 
her; and the said Richard did then refuse to render tlip ^me 
to her; and unjustly detained the same; wherefore she tl^en 
said that she was worse, and had damage to the* value of 20^ 
and thereof she brought suit, &c.; and she then brought there 
into court the said ^writing obligatory, which ^testified the said 
debt in form aforesaid, the date whereof was the day and year 
abovesaid, he. • And the said Richat'dthy his attorney did then 
defend the wrong and injury when,*&<.; and the said nttorney 
said that he was not informed by the said Richard his master 
of any answer to be given for the said Richard to the said 
Mary in the said suit, and said nothing else thereto; whereby 
the said Mary roniained against the said Richard thereof un- 
<lefendcd. Therefore it was th§n consklered by the said court 
that the said iV/rtry should recover against the said Rithard her 
said <lebt, and her dtyiiiages on occiision of the detention of 
that debt to sixty shfllings, by the said court there adjudged 
to the said Mary with her assent, to be Ipvied of the^j^ads and 
chattels, which were of the said William at* the time of his 
death, being in the hands of ^he said Richard to be adimnis- 
tered, if he have so much thereof; and if he have not, then 
the said damages to be levietl of the profier goods and*chattels 
of the said Richard; and that tl)c^saicl/2{c7/mYi should*thcn be 
in mercy, he. as by tlie rocor^ and process thereol^ remaining 
in the said court of our said lord the king of the bench afore- 
saitl at Westminster aforesaid, more fully appears. (5) And the 
said Richard further saith, that the said William Yope in his 
lifetime, to wit, on the 28th* day o^ June in the 19th* year 6f 
the reign of our said lord tha now king, at Wellington in ^he 
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non full iiifur- 
nialHS. 


against tlic du- 
fundant. 


Yoiie indebted 
to Ortuii l)y 
bond ill lUUl. 


(5) The present form of pleading a such a term and year of the reign, in 
judgment obtained against an executor, the court, &c^ impleaded the defendant 
is to omit stating the nature of the debt, as executor, &c. in a certain plea, &c. 
the suing out of the original, and the , then and there declaring (so setting out 
pica, as is done in this entry; but in- the 'whole de'dlaration;) and such pro- 
stead thereof, to allege that A. B. in ccedings were thereupon had in the said 
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Hamcocke county aforesaid, by his certain writing obligatory sealed with 
Phowp.^ jj|g geal bearing date ihe same day and year, became held and 
’ bound to one Jane Orton spinster in 100/. to *be paid to the 
said Jane when he should be thereunto required; which said 
100/. at the time of the death of the said William was a true 
and just debt of him^ the said William and was due and unpaid 
defendant v! hereupon the said Jane, after the death of 

bin in K. B. to the said William^ to wit, in the term of Easter in the 20th year 
mover tiie paid of tiig Tfiign of our said lord the now king, came into the court 
of our caid lord the king before the king himself here, to wit, 
at Westminster^ aforesaid, by Thovias Jones then her attorney, and 
brought into the said court of our said lord the king then here 
her certmn bill against him the said Richard, as administrator 
of the goods and chattels which were.of the said William Yope^ 
by the name of ttichard,Prowd administrator of all and singu¬ 
lar the goods and chattels,,rights and credits, which were of 
William *Yope deceased, ‘lately called William Yope of Atcham 
in the county of Salop gent, deceased, in the custody of the 
marshal, &c. and then and there found pledges of prosecuting 
her said bill, to wit, Doc and l?{c/;ardifo<?; by which said 
declaration set bill the said Jane complained of the said Richard Prowd, ns 
administrator of the gu6ds and chattels, which were of the said 
William Yope, by^ the name of Richard Prowd administrator 
of all and singular the goods and chattels, rights and credits, 
wln^ were of William Yope deceased, lately called William 
Yope 6F Atcham in the county of Salop, gent, deceased, then 
being in the custody of the marshal of the marshalsea of our 
lord the king before the king himself, of a plea that he should 
render to her 100/. of^lawful money of England which he then 
unjustly detained from her, for this, to wit, that whereas the 
said William Yope in* iris lifctAme, to wit, on the said 28th day 

' -» — — - ■ -- 

court, that t^e said A. B. recovered judgment in this case). See i Lutw. 
judgment,^ &c, (in the-language of the 446, 447. Lill. Ent. 159. 111. [«] 


fo] The present form of pleading a 
judgment recovered against an execu¬ 
tor to ah action on simple contract is 
merely to state the nature of the action 
on which the judgment M'as recovered, 
with a tttliter processum esi ; but where 
the action is oft a specialty, it is neces- 4 
eary to show either that the judgment 
' pleaded was recovered on a specialty, 


or that it was obtained before the exe¬ 
cutor had notice of the specialty debt 
on which the action is brought: for in 
1 T. R. 690. Sawyer y. Mercer, it was 
held in an action on a bond, that a plea 
of judgment confessed by the executor 
to a simple contract creditor was bad 
without averring that the executor had 
no notice of the bond. 
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oft/une, in the said 19th yjsar of the reign of our lord Charles Hancocke 
the Second now king of Englm7id^ &c. at WeUingtoti in tht? said , 
county, by his certain writing obligatory sealed with the seal 
of him the said WiUiam in his lifetime, and to the court of pur 
said lord the now king then here shewn, the dale whereof is 
the same day and year, had acknowledgell himself to be held 
and firmly bound to the said Jane Orton in thj said 100/. to be 
paid to the said Jane when he should be thereunto required; 
yet the said William Yope in his lifetime, or the said Richard 
Proml after the deatli of him the said Williaih Yopcj (althbugh 
often required, &c.) had not then paid the said^lOO/. to the 
said JanCi bnt to pay the same the said WiUiam in his lifetime, 
and tlie said Richard aftes the deatli of him the said William 
Yope^ had until then altogether* refused, and the said Richard 
then refused to pay and unjustly dctainetl the same, to the da¬ 
mage of her the said Jane of 20/. and therefore she brought 
suit, &C. And the said Richard by JoJm Wartar then Plea, 

his attorney came and defended the wrong and injury when, 

&c. and then said that he could not deny the said action of could not deny 
the said Jane, nor but that he dwed to the said Jajie the **®‘^®**‘* 
said 100/. in manner and form ns the said Jane had 
above complained against him. ^Theref^re it was then and Judgment.. 
there considered by the said court, that the said Jane* should 
recover against the said Richard her styd debt, and also 25/. 
for her damages which slic had sustained as well on occasion 
of the detention of that debt, as for'her costs and chaigc^':y 
her about her suit in that behalf expended, ac^udgetl to the 
said Jane by the said court of our said lord the now king here 
with her assent, to be levied of the goods and chattels which 
were of the said WiUiam at th§ time of hi4 death in the»hands 
of*the said Richard to be adminisj^ered, ^if he should have so 
much in his hands, and if he shoufd not*hava so much in his 
hands, then the said damages to be levied of tile proper goods 
and chattels of the said Richard, and that the said Richard * 
should then be in morcy, &c. as by the record and process there¬ 
of, remaining in the said court*of our said lord the kinglbeforc 
the king himself here* more fu^ly appears: which said several 
judgments so as aA>resaid given do yet remain in their full 
force and effect, not in the least rejf^ersed or annulled or satis- [ 333 3 
fied. And the said Richard further saith, that the gaid Wil~ Pleads a re- 
liam Yqpe in his lifetime, to wit, on the 8th day of .Time in ^e**to*idiiwlf*- 
the 14th year of the reign of our said*lord, the nov»j^king, at . 
Berrington aforesaid in the county of Salop, for his true and" 

Ss ' 
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that defendant 
lias no goods 
except 72L 
whicli he re- '■ 
tains: 


See 2 Saund. 
216. note (1). 


and except 
goods to the 


jiistidcbt, by bis certain writing obligatory scaled with his seal 
bearing date the Same day and year, acknowledged himself to 
be bound tv the saiil Itichard in 160/. td’be paid to the said 
Jiichard when he should be thereunto required; and the said 
William in his lifetime satisfieil the said Richard of 7/. 12s. 
thereofj and 152/. 8a*. residue of the said 160/. Hvere due and 
unpaid to the s5id Richard at the time of the death of the said 
William. (6) And the said Richard farther saith, that he hath 
fully administered all the goods and chattels which were of the 
sQid William at the time of his death, and that he has 
iio goods, oV* chattels which were of the said William at 
the time of his death in his hands to be adminis¬ 
tered, nor fiad on the day of exhibiting the said bill 
of the said *Thomas nor cvlt since j except goods and chat¬ 
tels to the value of, 72/. which he the said Richard retains 
in his own hands towarils satisfying himself the said 152/. Hs. 
due and owing as aforesaid to the said Richard from the 
said William at tlie time of his death, and except other 
goods and chattels to the value of one hundred 'pounds (7) 


(6) It is held to be optional in an 
executor either to plead a retainer df a 
debt due to him, (w*hich, it is to be' 
observed, must be a debt of *an ctjjal 
degree with the debt for which the ac- 
lion is brougl>4,nin,, order to entitle the 
c'xocutor to retr.in it alfj) org/vc it in evi¬ 
dence on the plea of jdene adminisiravit. 

J Jlrownl. 75. Dond\. Green. 3 Burr. 
1380 —1385. Pluincr v. Mari^iant. 
2 Black, llep. 965. * Lonne v. Cusei/. [i] 
kut it is not neccs^ry for the executor 
to aver that the bond was given to him 

Jhr a just and true debt, ap)' more than in 
the case oP a bonc^ to a third person, 
ante, 3G0. note (dj. [c] 

(7) it seems to be necessary to State 
some certain sum in the plea, or, at 
least, to say t'o the value of the debts 
aforesaid: for to plead generally, “ ex- 

cept goods and chattels which do nut 
“ amount to, or whick are not sujjkient 


So on a pica ttf plene ddminis- 
Iravit he may show that he retains a 
sum of money for the expenses of ad- 
ministralion to which he had made him¬ 


“ to satisfy the debts aforesaid, or not 
“ ultra what will satisfy,” or to the like 
effect, is held to be insufHcient for the 
uncertainty. 9 llep. 109, 110, Trc- 
sham's ease, ‘ 1 Roll. Abr. 922 (K), 
pi. 2, 3. Vaug. 104‘. F.dgcomb v. Dee. 
Doc. Plac. 61. 170, 171. 1 Sid. 210. 
Davage V. Ravage. The form of the 
plea on this point may be seen. Lib. 
Plao 140. pi. .54. 150. pi. 78. 180. 
pi. 135., in wliich last entry it is alleged 
to be to the value of the debt, &c. Lill. 
EnL 112. But the omission of stating 
a certain sum is mere form neither ma¬ 
terial nor traversable. 1 Salk. 312. 
Parker v. Atjield. For if the executor 
plfad a judgment obtained against him 
for 100/. and that he has not goods, ex¬ 
cept to the value of 5/. tand the plain¬ 
tiff proves that he has 100/., yet he 
'gains nothing ; for the substance of thu 
pica is, that the executor has oof above 


self liable. 2 Stark. j528. Gillies v. S»h/- 
ther, 

[c] 6 T. R. 550. Picard v. Brotun. 
S. P. 
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which are charged with bound to the executions of the Hancocke 
said several judgments above pleaded j aftd this he is ready ^ Pnowu. ^ 
to verify: wherefore he prays judgment *if the .said value of tool. 
Thomas Hancocke ought] to have *or maintain his said which are 
action thereof against him, &c. with this, that he the said thT^dwYeral 
Richard will verify (8) that the said William Yope in the ja'^gments. 


what will satisfy the judgment; and 
consequently the omission is but form, 
and cannot be taken advantage of upon 
a general demurrer. Hob. 133. Moony. 
Andretoes. If the truth be, that the ex¬ 
ecutor has not sufllcient to satisfy the 
debts of record pleaded by him, he 
ought to state truly wliat goods he has, 
namely, to the value of a certain sum 
which is not sufficient to satisfy thesO 
debts. 1 Roll. Abr. 922 (K), pi. 4. 
9 Hep. 109 b. Tresham*s case. In iVent. 
3.54. Page v. Denton^ and 1 Salk. 312. 
it is recommended to executors, who 
plead judgments and other debts with 
penalties, to shew honestly how mu^h is 
really due upon them, which would 
save many suits in Chancery. But in 
2 Str. 1028. Bank of Etigland y. Mo- 
ricc. S. C. Cases temp. Hardw. 219.,* 
where the executor pleaded several 
bonds due from the testator, and set out 
the sums in the conditions of them,» the 
court were of opinion, that at Ipw the 
penalties are the debts as to those bonds 
where the days of payment arc past acid 
the bonds of course forfeited, and on 
the issue of what is due must cover so 
much assets [rf] ; but with regard to 
those-bunds v/here th\; days of payment 
were not then come, the»sums yi the 
conditions were the debts, .and the 
assets can oi:\Jy be covered for tlicm; 
for the executor may save the penalty 
by payment ot the less sums at tlib 


times specified in the conditions, and if 
he do<not, it will bt a, f}evastavii in him, 
if he have assets. 'And the setting out 
of the conditions, wlicreby the nature 
of the bonds will appear, which the cy;- 
ditor erfhnot otherwise know but by 
filing a byi fur a discovery, and which 
he must*often do if the penalties only 
arc pleaded, will satisfy the expression, 
y that pleading Jruhj vootild prevent 
“ many suits in Chancery.** 

(8) This averment is not material; 
and is now omitted. Lill. Ent. 120. 
An executor is bound to plead a*debt 
of a higher nature in bar of an action 
brought against him for a debt of an in¬ 
ferior nature anfl riens ultra, if he has 
Tilt assets for both, though the debt was 
not payable until after the death of the 
testator, as in casaq£n t'ond conditioned 
to pay a sum of money on a day which 
did not iiappcn until,after his death; 
3 Lev. 114. Britton v. Batthursi ; Ibid. 
57./. emnn v. Fooke: otherwise it will 
be an admissjun of* assets to satisfy both 
debt#!. 1 Salk. SH). Rock v. Leigh%n. 
Where debts are of an etjual degree, the 
executor may prefer any one creditor, 
unless a suit has been* commenced 
against the executor and he has notice 
of it, in which case he ^lay donfess a 
judgment to another and plead it in bar 
of the first suit. 1 Sid. 2>. IJlundivcll v. 
Loverdell. Vaugh. 95. Edgeomb v. 
Dee. [e] Nay, it has been held, and it 


[rfj 5 T. R. 307. Cox y. Joseph, S.P. • vidually; for he cannot confess a judg- 
[ef] And see post, vol.ii. p. .50 a. ment to one crCxlitor as trustee for a 
note. But this judgment must be con- large body of creditors and plead it in 
fined to the sum due to that other indi- bar to the first suit, 1 M. &. S. 39.5. 
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Hancockb said Jbill of the said Thomas above named Intestate, and 
•Q. Paowjj. saij William Yope in the records of the said several 
judgments above plea'ded named intestutei were one and the 
same person, and not another or different, and that he the 
said Richard Prowd ^bove in the said plea named adminis¬ 
trator, and the said Richard Prowd in the» two judg¬ 
ments last pleaded named administrator, are one and the 
same person, and not another or different, &c. 
llcpiicaiJon. ^Aijd the Said Thomas HancocJee saith, that he, by any thing 
by,.the stud Richard Prowd above in pleading alleged, ought 
not to be bfirted from having his said action thereof against 
him, because, as to the said judgment against the said William 
Yope in his lifetime ^t the spit of ‘the said John Wood above 
Prowd paid pleaded, he the said Thomas Hancocke says that the said Rich- 
^ Prowd, after the fleath of the said William Yope, and after 
tionofthcjudgw administration of the saitj goods and chattels committed to the 
by ^i^hot'd, to wit, 6n the 20th day of Oclober in the 20th 

[ 334* ] reign of our said lord the now king, at Berrington 

aforesaid in the county aforesaid, paid to the said John Wood 
L2l. lOs. in full satisfaction and discharge of the said debt 
and damages by the said John Wood so as aforesaid recovered 
agains|| .the said WiUiam, and of the said judgment so as afore- 
which WockI re- said had and obtained for the same; which said 12^. 10s. the 
Mtkfhctbii* said John Wood then'and there had and received from tlie said 

re J^hard Prowd in full satisfaction and discharge of the said 

tiie etc- ^^t and damages 'py him the said John Wood so as aforesaid 

fendantfrom recovered, aiid of the samedudement had and obtained as 
tlie said debt ^ -li., tn r* 

and costs, or aforesaid tor the same; and-then and there and often atter- 

latbfnction*^^^^ wards was ready, st(id offered to release the said Richard from 

—i----- 

f eems very properly so, that if ai\*exe- * last action plene administravit except 
curor pleads plene administratit, except the'same sum, and as to that sum that 
a certain sum which hd specifics, and he had confessed it in the other action ; 
another action is 'brought against him for he has done every thing which is in 
before 'the plaintiff in the former action his power to do,'and the judgment is the 
*fias had judgment of the assets con- act of the court. Dough 452. 3d edit, 
fessed, the executor may plead to the Waters v. Ogden. 


Tolputt V. Wells, notwithstanding the *1 M. & S. 408. in not.* After pleading 
dictum of Lawrence J; in 4 East, 9. the general issue to the first action the 
Meux qui tarn v. Howell. It is not ne- ^ executor may confess a judgment to 
cessary that process^should be taken another creditor and plead it puis dar- 
out by the creditor to whom judgment rein continuance. 5Taunt. 665. Prince v. 
'is confessed. Machrclh v. Jackson, Nicholson. 1 Marsh. 280. S. C. 
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the said debt and damages^ or to acknowledge satisfaction Hancockb 
thereof in the said court of our Said lord the lyng of the bench Prowd, ^ 

aforesaid, at the charges of the said Rithard; but the said uiereof in the 
Richard deceitfully, and witli the intention to (9) defraud arid 
deceive him the said Thomas Hancocke of hi^ said true and just fermlprocuring 
debt, hath hitherto deferred, and* still defers, procuring acknowledg- 

%« “ XTlIrllt of 

acknowledgment of satisfaction to be entered op the said debt tion to be enter- 

and damages by the said John Wood as aforesaid recovered 

, ~ “ tent to defraud 

against him the said Richard, or to be released jherefrom, ajad plaintiff. , 
still permits the said judgment thereon to remain in force and* 
vigour to the intent aforesaid; and this he is ready to verify. • 

And as to the said judgment so as aforesaid obtain^ by the * 


(9) These words, “ that defendant 
“ defers procuring acknowledgment of 
satisfaction, with the intention to de> 
“ fraud," are the material part of the 
replication ; and it seems the payment 
of the money in satisfaction is only in¬ 
ducement and not traversable. Sir W. 
Jones, 92. 5th Resolution. Veale v. 
Gatesdon. Latch, 111 . Beamont's case. 
Hard. 70. Arg. And the defendant 
is bound to traverse the fraud; 1 Ld. 
llaym. 678. Parker v. Ayi%ld^ but he 
is at liberty either to traverse that each 
particular judgment pleaded was kept 
on foot by fraud, or to include all the 
judgments pleaded in one general tra¬ 
verse. Carth. 195. Beake v. Kent, S. C. 
4< Mod. 64. Where a judgment is*ob- 
tained against an executor by covin, 
but for a just debt, the creditor cannot 
avoid the judgment by alleging that* it 
was obtained by covin to defraud him. 
Sir W. Jones, 92. 3d Resolution! 1 Str. 
410. Williams v. Fotoler, ppr E^rc J. 
Bro. Executors, 88. 1 Sid. 21.; but ff 
the executor aflcrwards,compounds ibr 
a less sum, and does not procure the 
judgment to be discharged, but pleads 
it to an action brought against him by 
another creditor, he may reply the 
composition, and that the judgment is 
kept on foot by covin to defraud the 
creditors; for nothing shall be allowed 


the executor but what he actually pays, 
27 H. 8. 6. pi. 17., and so are 8 Rep. 
132. Tttmer'a case, and 9 Rep. 108. 
Trdsham’s case. Sir W. Jones, 92. 
4th Resolution. 

When the judgments or debts plead¬ 
ed by the executor are upon penalties 
seems the right way'of replying is to 
say tjiat the creditor would have accept¬ 
ed the less sums, bubthe defendant either 
would not* pay or had paid them, but 
kept the judgments or bonds on Jbot by 
jSraud and covin: and the plaintiff, on 
issue ^ined thereon, TSTay give in evi¬ 
dence such Inattcr as will serve to avoid 
the penalties. For if he replies gene¬ 
rally yiBt the judgments were 4br less 
sums, and the defendant has assets above 
what will satisfy them, on the issue that, 
lie ha# not^ the defendant has a righf 
to insist on* the penalties as the debts. 
3 Lev. 368. Tompson v. Hunt* 1 Lutw. 
450. Bell V. Bolton, which recognizes 
the case in Levinz. , Lill. £nt. 59. in 
the margin. See the form of the repli¬ 
cation, Co. Ent. 152. Wincji, 179. 245. 
Lib. Plac. 158. pi. 103, 104, 105. Lill. 
• Ent. 120, 121. 159.; but the conclu¬ 
sion to the country at the end of the 
replication in Lill. Ent. 159., is held 
impjfoper: see 1 Ld. Raym. 263.; sec 
postca, ifSS. ** 
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Clevelyaclf now- 
Icilgccl satisfac¬ 
tion of tliv debt 
aiul (lamngos 
u'covcrwl by 
liiui. 


DiTcnilant lias 
assets ultra wliat 
will satisfy the 
debts due to , 
Junes and 
Orton. 


L aas j 


Deniuuer. 

Ciiritt (itiviscnc 
run. 


Cunu iihrrtus 
aJcistiri: vull. 


said Thomas Cleoely against the s|ikl William Yope in his life¬ 
time, he the sa\d Thomas, pi'otesting that the said last*men¬ 
tioned judgpicnt was unduly obtained, apd not for any true or 
ji'ist debt, for plea he the said Thomas HancoeJee saWda, that the 
said Thomas Clecel^, on the 12th day of Febniary in the 21st 
year of the reign of our said lord the now king, in the said 
court of our stid lord the king of the bench aforesaid, by i?o- 
hert Fonder then his attorney appointed by special warrant to 
hipi in that behalf^ acknowledged that he was satisfied of the 
debt and dauuigcs aforesaid by the said Thomas Clcoely as afore¬ 
said recovered against the said William Yope in his lifetime, 
as in the same court it sufficiently appears of record ; and 
this he is likewise ready to verify&c. And the said Thomas 
Hancocke fiirther saith, tha£ the said llichard on the da}' of ex¬ 
hibiting the? said bill of him the said Thomas Hancocke, to wit, 
on Wednesday next after fifteen days of Faster in the 20th 
yea‘r of the reign of our said lord the now king, had divers 
goods and chattels which wei'e of the said William Yope at the 
time of his death in his hands to be administered, to the value 
of the debt of him the said Thomas, over anil above goods and 
chattels sufficient to satisfy the said Mary Jones and Jane 
Orion of their said sevci^al ilebts and damages by them so 
as albresaid recovered* against the said llichard, and over and 
above goods and diattels sufficient to satisfy the said Richard 
of the said 152/. 8s. of the said projier debt of him the said 
Iclap'd due as «aforesaid, whereof he could satisfy the said 
Thomas Hancoclcc of the said debt; to wit, at Berrington 
aforesaid, in the county jjforesaid; and this he prays may be. 
enquired qf by th^ country. See. 

‘And the said llichard Proxed says, that the plea aforcsaitl 
of'the said Thqmis Hoiicocke above in replying pleaded, &c. 
General dejjiurrer and joinder in demurrer. 

But-because the court of our said lord the uow king here is 
iwt yet advised of giving their judgment of and upon the pre¬ 
mises, a day thereof is given to the* said parties before our 
lord the king at Westminster, uutif Friday next after the Mor¬ 
row of the Holy Trinity, to hear their judgment of and upon 
the premises, for that the court of our said lord the now king 
here thereof is not yetj &c. At which da}?; before our lord 
the king at JVestminster, came the said Thomas in his proper 
person, and the said Richard by his said attorney; but because 
the «ourt of our sifld lord the now king here is not yet advised 
of giving their judgment of and upon the premises a day 
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thereof is further given to the said parties before our lord the Hancocke 
king at Westminster, until Monday next aftgr the Morrow of 1***Q^^*^ 
St. Marlin, to hear •their judgment tlicrtfof, .because the 
court of our said lord the king here thereof is not yet, Stc. 

At which day, before our lord the king at^ Westminster, came 
the said Thomas in his proper person^ and the said Richard l)y Judgment.* 
his said attorney: wliereupon all and singul^ the said pre- 
iiiises being seen, and by the court of our said lord the now • 
king here fully understood, and mature deliberatjonthereofhad, [ 33(1 ] 
for that it seems to the court of our said lord the now kij)^* 
here, that the said plea by him the said Thomast in manner, 
and form aforesaid above in replying pleaded, is goo5 and suf¬ 
ficient in law for him the sfiitl Thomas to have hts said action 
inaintiiincd against thc.said Richard. ; therefore it k considered 
that the said Thomas Hancocice do recover agahist the said 
^Richard Proved his said debt, and also 8?. for his damages 
which he has sustiiiiicd as well on the occiftion of the deteittion 
of that debt, as for his costs and charges by him about his 
suit in that behalf cxj)ejide(l, adjudged to the said 'J'homas 
Hancocke by the court of our said lortl the now king here with 
his assent, to be levied of the goods and chattels which were of 
the said William Yoye at the time of his death in the hands of 
him the said Richard Provod to be administered, if he have so 
much in his hands; and il^lie have not so'much in his hand.s, 
then the damages aforesaid to be leviedjof the proper goods and 
chattels of him the said Richard Proruod. (Itf.) And t^e* 

Richard Pronad. in mercy, &c. • 


(10) Whenever the action against an 
executor or administrator can only be 
supported against him in tliat character,» 
and he pleads any plea wliich admits that 
he has acted us such, except a release 
to himself hereafter noticed, the judg¬ 
ment against him must he, ns it is in this 
entry, that the plaintiff do tecover»tljc 
debt and costs, to be levied out of the 
assets of the teotator, if the defenefant 
have so much, bi^; if not, then the costs 
out of the defendant’s own goods;' 
otherwise the judgment will be errone¬ 
ous. As where the defendant pleads 
non est Jactum testatoris, or a release to 
the testator, or payment^by him, or non 


assumpsit, though these picas admit as¬ 
sets; see Wentw. E.xcciitors, 18.'J, 180'. 
,1 Sal^, 310. Rock V. *Lci<rhton. 1 Atkf 
292. 294. Ramsden v. .Tackson. 3 Term 
Rep. GS5. Ervliig v. Peters, as to the 
former, and Robinson’s Ent.*()4, 05., as 
to the non assumpsit; so where hc'plciids 
plane administravit,* and jt is 'found 
against him. 1 Rol. Abr. 931. (D), 
pi. 3. Wentw. Ex. 180.* Towns. 2d 
Judgments, 00. pi. 31. But if the 
’ judgment be entered dc houis propriis, 
instead of bonis ticsfatoris si. See. it is 
.considered as a mere clerical mistake, 
wWch tlio court .Jfelow will amend on 
motion, even after the record has been 
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removed by error and argument in the 
court of error. 3 Burr. 2730. ^hort v. 
Cq^n, executor, [e] ^ 

Anciently, if.it was found by verdict 
that the executor had assets suflicient 
to satisfy but/jart of the debt, theMsual 
practice of the K. B. was to .enter up * 
judgment for the tohole debt, but to 
take o'ut execution only for the sum 
found by the verdict; and if the exe¬ 
cutor was afterwards possessed of more 
assets, to sue out a scire Jacias on the 
judgment, Bro. Exebutors, 34. per 

Finchden. 1 Rol. Abr... 929. (B), 

pi. 1. Ci'o. Eliz. 592. Waterhouse v. 
Woodstreet. Cro. Car. Ip7. Snnpe v. 
Norgate. Ibid. 373. Dorchesierv. Webb. 
But in Crb. Eliz. 319. Ilargthorpc y. 
Milforihf the p'rothonotaries of* the 
common pleas certified, that their course 
was not to enter judgment of the whole 
debt, but only of so much as was found 
to be in the executor’s hands. And 
in Towns. 2d Judgments, 68. pj. 29. 
69, pi. 32.70. pi. S5., there are similar 
entries; so in Wentw. Ex. 191. ^ And 
the same point was determined by Lord 
Mansfield in Harrison v. Beccles, cited 
3 Term llepT'liSS.r Erving v.peters, 
where the plaintilF, having Iproved a debt 
of 80Z., took a verdict on the non as¬ 
sumpsit for the sum, and havin^^proved 
25l. assets unadministered, he' took a 
• verdicton the pleieadm'iiiistravit for that^ 
' sum and judgment quando^&c, Vor thb 
residue. See the form oft a judgment 
quandoy &c. 2 Saund.*216,217. Noell v. 
Nelstn. It majr perhaps appear ques¬ 
tionable whether, there is any real dif¬ 
ference between the two modes of prac- 


fe] But the court will npt, after a 
lapse of six years, allow a judgment 
for the debt de honis testatoris, and 
for the costs de bonis testatoris et si non 
de bonis propriis, be altered, to a 
judgment, generally de honis testatoris ct 
si non de bonis propriis^ even if the lat¬ 


tice. F(tr in the former case, the exc- 
cutoft was only bound to pay the assets 
found by tlie jpry. But probably the 
principle of the case of Harrison v. 
Beccles will be held to apply to mode¬ 
rate the rule, that judgment shall be 
given against all the' executors who 
join in the plea of plene administravit, 
although the jury find that one of them 
only has assets; 1 Roll. Abr. 929. (B), 
pi. 4.: so that' perhaps judgment would 
now be given against him only, and the 
rest should go quit. For the judgment 
is alw'ays so entered when the executors 
plead this pica severally by several at- 
tornies. Ibid. pi. 5. Perhaps the form 
of entering up judgment on the two 
issues qf non assumpsit by the testator, 
and of plene administravit by the defend¬ 
ant, to which the plaintiff replied that 
the defendant had assets since exhibiting 
the hill, agreeable to the idea suggested 
by Mr. Justice Ashhurst, 6 Term Rep. 
10, 11 . Mara v. Quin, where the jury 
l^ndthc first issue fur the plaintiff, and on 
the second issue, that the defendant has 
assets to'sitlisfy only part of the debt, 
may not be unacceptable, &c. “ As 
« to the first issue between the said 

f 

“ parties within joined upon their oath 
say, that the within named William 
“ Clarke in his life-time did under- 
** take and promise in manner and 
“ form as the said Francis hath above 
“ thereof complained against her the 
said Mary, and they assess the da- 
“ mages of the said Francis by reason 
“ of the not performing of the said 
jpromisqs and undertakings, over and 
above his costs and charges by him 
—* - ^ 

■ 

ter be clearly the judgment to Which 
the plaintiff was entitled: the distinc¬ 
tion being between an alteration to dis¬ 
charge, and one to fix, the personal li¬ 
ability of the executor. 5 Taunt. 556. 
Burroughs v, Stevens. 
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** about his suit in this bcIiaV' expended 
** to 801, and for those cc^ts and 
** charges to 405. ^nd as to the last 
** issue between the said parties within 
** joined, the jurors aforesaid upon 
** their oath aforesaid say, that the said 
“ Mar^t on*the day of exhibiting tAc 
** bill of the said Francis in this behalf, 
** and since, had goods arid chattels 
** which were of the smd fVUliam at the 
time of his death in her hands to be 
administered to the value of 40/., 
parcel of the said damages above as- 
« sessed, wherewith she the said Mary 
** might have satisfied the said Frauds 
** 40/., parcel of the sifid damages ; and 
“as to 40/., residue of the said da- 
“ mages that the said Mary„on the day, 
“ of exhibiting tlie bill of the said 
“ Francis in this behalf, or ever since, 
“ had not any other goods and chattels 
“ which were of the said William at the 
** time of his death in the hands of the 
“ said Mary to be administered, where- 
“ with she could have satisfied the said^ 
“ Francis the said 40/., re^due of the 
“ said damages so assesspd'as aforesaid. 
“ Therefore it is considered that thcb 
“ said Francis do recover against the 
“ said Mary the said 40/. by the said 
“ jury in form aforesaid found, p.ircel 
** of the said damages of 80/. above as- 
“ sessed, and also 351. for his costs and 

% 

[y] The entry of the judgment in 
this case appears not to be quite cor-, 
rect: it is apprehended that it should 
be as follows: “ Tliejeforo, it is consi¬ 
dered tliat the said Frauds do recover 
against the said Mary the said 40/. by the 
said jury in forpi aforesaid found, jiarccl 
of the said damages of 80/. above as¬ 
sessed, together with his costs aiM 
charges by the said jury in form afore¬ 
said assessed^ and also 35/. for his cost; 
and charges of increase by the said 
court of our said lord the king here ad- 


“ charges of increase by the said court 
“ o^our said lord the king here ad- 
“ijudged to the said Francis with his 
“ assent, which said damages amount 
in the whole to 75/., the said costs 
“ and charges, parcel of the damages 
“ ]ast,pientioned, amounting to 37/., to 
“ be levied of the goods and chattels 
“ which were of the said Willianty at 
“ the time of his jieath in th^ hands 
“ of the said Mary,to*be administered, 
if she lyith so niucfi, in her hands to 
“ be administered, and ifjiot, then the 
“ said costs and charges to be lcvied*of 
“ the proper goods and chattels of the 
“ said Mary ; and that the said Francis 
“.do recover the said 40/., residue of 
“ the said damages in form aforesaid 
** assessed, to be levied of the goods 
“ and chattels which were of the said 
“ William at the time of his death, 
“ or which since the pleading of the^said 
“ •second plea of the said Mary (6 Term 
“,Jlep. 10. Mara v. Quin) have come, 
“ or at any time* hereafter shall come, 
“jto the hands of the said Mary to be 
“ administered. And the said Mary in 
“ mercy, &c.’’ [y] Hence it appears, 
thsftan executcf oiT^it^not to plead non 
assumpsit'av other general issues without 
a good reason ; for if the plaintiff' suc- 
ceeejs, the executor will, be liable to pay 
the costs de bonis jjropriis. *1 Black.llcp. 


judged to the said Francis with his as¬ 
sent, wfiich said damages, cosis and 
charges, in the whole anlount to 77/., 
to be levied of the goods and chattels 
which were of tho said WHHaht at the 
time of his death in the hands of the safd 
Alary to be administered*, if she hath so 
much in her hands to be administered, 
and if not, then the said' costs and 
charges,^wree/ ef the damages lad men¬ 
tioned, amounting to 37/., to be levied 
of th^ proper gp,ods and chattels of the 
said Ma}y, and that, &c. &c.” 



336 b 


Hancocke versus Prowd. 


12TS. JOenme v. Grimp- [^] It likewise 
appears, tliat no costs arc allowed on a 
judgment of assets in futuro. [A] If any 
assets should afterwards coiiie into the 
hands of the executor, the creditor 
may §ue out nscireJacias upon the juflg- 
ment of assets in Juturo. Towns. 2d 
Judgments, 68. pi. 29. See fe’ic form 
of the tcire facias, 2 Saund. 219. 
NoeU V. Nelson. 6 Terra Rep. 1. Mara 
V. Quin. Indeed where the ekecutor 
pleads several judgments outstanding, 
and the plaintiit' takes judgment of as¬ 
sets in futuro, the future assets shall be 
in the first place applied to tliosc judg¬ 
ments. 1 Salk. 312. ParJcer'v.Atfcld. 
Hence there is a difference ak to the fu¬ 
ture assets between a plea of plenc ad- 
gcnerallj, and special pkni 
of jdenc administravil prater judg¬ 
ments. 

But where the defendant pleads “ ne 


[g] According to the modern cases 
the defendant will bft entitled to thcgc- 
neral costs, although he may have' 
pleaded the general issue and failed on 
it, provided he has pleaded any one ^ 
plea which goe?^to'tlie whole cuuge of 
action and succeeded on> it. ‘ See 
4 Taunt. 135. idogg v. Graham, where 
the pleas were, the general issue, and 
jdrn. adm. and Uic defendant' suc¬ 
ceeded on the lattqv: so also 1 B. & A. 

“ 254. Edviards v. Bethel, where thl'«jMeas > 
were, the general issue, ne a lupies exe¬ 
cutor, and.plen. adm. and the lust 
only V'US found-^for the defendant. 
K Taunt. 129. Bagg v. Wells, S. P. 

■ The plaintilf, instead of traversing the 
plea oHpleii.adm.m these cases, should 
Iiavc’taken judgment of assets qunndo, 
and then all the issues would have been 
found for the plaintiff, and he would 
have been entitled to the costs. In- 


“ unques executor, or administrator," or 
areleasptoAfmsrf/J and it isfound against 
him, the judgment is that the plaintiff' 
do recover both tUc debt and cosfs in the 
first place de bonis testntoris si, SfC- et si 
non, Sfc. de bonis propriis. Bro. Execu¬ 
tors, 34. 1 Roll. Abr. 9.30. (C), pi. 2. 
8. 933. pi. 15. Co. Ent. 145. b. Cro, 
Jac. 648. Bull v. Wheeler. Ibid. 672- 
Bridgman v. Lightfoot. Wentw. Execu¬ 
tors, 184—186. Towns. 2d Judgments, 
69. pi. 33. ante, 217* The reason 
alleged is, because the executor cannot 
but know these to be false pleas. [/] 
But ^thc Slime reason seems equally to 
apply to other pleas where the judg¬ 
ment is different. The form of the plea 
of ne unques executor, and the replica¬ 
tion thcrclo, may be seen, Hast. Ent. 
322. a. 329. b. pi. 10.3.30. a. Co. Ent. 
144. b. Lib. Plat*. 427. pi. 27. 


deed, in 12 East, 232. Hindslctj v. Rus¬ 
sell, where the defendant pleaded the 
general is;:ue, plen. adm. and plen. adm. 
ultra speeiclt^ debts, and the plaintiff 
took judgment of assets quando on the 
last plea, he was held to be entitled to 
the general costs, notwithstanding the 
defendant had a verdict on the plea of 
plen. adm. It should seem, that in 
order to avoid these costs, the defendant 
ought 'to have moved to withdraw his 
I 'iwo first jilcas. 

[AJ That is, no costs as against the 
defendant de bonis propriis, but they 
arc allowed de bon. test. Chitty’s Rep. 

p. 629. note. Dt Tastet v. Andrade. 

* 0 

*[lj But still, if there be any other 
plcji which goes to the whole cause of 
action, and is found fur the defendtyit, 
, he is protected. 1 B. & A. 254. T\d- 
•wards V. Bethel. 



Mich. 21 Car. 11. 'Regis. 


^36 r 


Hancocke Vic, Bcc, versus Prowd,* Administrator^ of Case 56. 

Yopc. 


"J^EBT upon bond by Hancocke an attornejs against Prmcd 
administrator of Yqpe^ upon a bond entered into by the 
intestate. The defendant pleads a special plene administravit, 
viz. he pleads that one Wood recovered a judgment agninst,the 
intestate in his lifetime of 20/. debt and 305. costs, and that 
one Clevely recovered likewise a judgment for lOO/. debt and 
SO 5 . costs, and that one Jmies recovered likewise a judgment 
against the defendant as adininis£rator for 160/. debt and costs 
upon a bond entered into by the intestate, and that one Orton 
recovered likewise a judgment against the defendant as admi¬ 
nistrator for 100/. debt and* costs upon another bond of the 
intestate, and that the intestate was indebted to the defendant 
himself by bond in 160/. which he retains, and that be has no 
assets beyond the said bond and the said several judgments; 
and this, &c,; wherefore, &c. Tlie plaintiff replies, “ that 
“ he by any thing before alleged qught not to be barred frdm 
“ having his said action,” ^because, as to Wood's judgment, 
the defendant has paid the said Wood 12/. 1 05. in satisfaction 
of the said judgment, ‘and that Wood offers to acknowledge 
satisfaction: but the judgment is kept on fjjot by fram^f* 

“ this lie is ready to verify.” And as to Clevely's judgment, 
that satisfaction is acknowledged of record ; “ and this he is 
ready to verify” And the plaintiff furthjer says, that the 
defendant has assets over and aCovc the two jiulgnicnts of Sones 
and Orton, and over and above his ^wn debf aforesaid: ^*and 
“ this he prays may be enquired^ (f hj the coiaUry” Upon 
which replication the defendant demurs generally. 

And Sannders, of counsel with the defendant, argued two 
several times in this term, that the replication was insufficient. 
And he took divers exceptions Ihnereto: 1. That the replica¬ 
tion was double, because the plaintiff' had avoided two of the 
judgments, to wit, the judgment of Wood by fraud, and the 
judgment of Clevely by satisfaction'entered on the record, 
which are two distinct matters: and the defendant’s plea be¬ 
ing an entire plea, if it be avoided in, any material part, it is 
avoided to all intents, and the plaintiff lhalh have a gegeral 
VoL. I. T t 


S C. 1 Sid. 429. 
2Ke\^. 535. .'»42. 
.562, 563. 568. 
A ropli<jption 
wliich answers 
every particular 
judgment 
pleaded by dc** 
iVnd.'iiit oxc- • 
cutor, .and con- 
I’ludes the an¬ 
swer to each 
with a paralus 
vcrijicaref and 
Hbat he has 
assets ultra, and 
concludes to die 
country, is not 
double, and the 
conclusions 
right, and tliey 
are three re¬ 
plications. The 
word plncUun is 
nomen cotlecli- 
vvm and no dis¬ 
continuance, 
though applied 
to the three re¬ 
plications. 
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Hancockr judgment de bonis pi’oprits (1). An.d suppose that upon two 
pRowD. issues joined it should appear that satisfaction was acknow- 
"" upon judgment, and that ^Pbod’s judgment was 

not satisfied nor kept on foot by fraud, and so one issue for 


(I) So in 2 Saund. 48. Tretheviy v. 
Ackland^ it is said that if the plea be 
false or Ifad in part, it shall be wholly 
set aside. So in Norton v. Harvey, cited 
in 2 Saund. 50.,"w^ich was adjudged in 
K. B., and affirmed in - the Exchequer 
Chamber, where the defeiSdant pleaded 
s'^veral judgments obtained i^ainst the 
testator, and'among others a, judgment 
against the testator and one A. B., but 
did not aver that A. B. died Dcfore the 
testator, so that it did not appear that 
die defendant was liable to that judg¬ 
ment, although he averred that he had 
assets to a small sum, yet for this defect 
theiplea was adjudged insufiicient and 
bad in the whole, and judgment given 
against the defendant de bonis lestatoris 
generally, and all the judgments which 
were well pleaded set aside. S. P. 
1 Salk. 312. Parlcer Atfield, Cowp. 
133. Arg. Sir Tho. Parker’s Rep. 263, 
264. The Kin^'^. jbidcenson. «> 

But, notwithstanding these cases, it 
seems to be contrary to common sense 
and justice, that there should be 0, judg¬ 
ment against an crccutor who has no 
sssets to satisfy the debt in demand, 
merely because his plea is misplokded- 
or one of the judgments is fdsc. It is 
certain that the exbcutor must ulti¬ 
mately, pay out tJf his own pocket the 
debt and costs sp^ recovered, because 
' the judgment is in law a proof that he 
has assets to satisfy it, and thesefore to 
a scife facias on the judgment, or action 
of debt suggesting a devastavit, the do- , 
fondant cannot plead plene administra- 
vit, but only controvert the devastavit ; 
of which fact the judgment and 4hc' 
sherilFs return of mtlla bona ll'statoris, 
are almost conclusive evidence, an 


judgment will be against the defendant 
de bonis propriis. This idea is strongly 
fortified by the opinion of Lord Vaughan, 
who, in delivering the judgment of the 
Common Pleas, finds fault with this 
rule, and says, that the entirety of the 
plea, which is the only foundation of it, 
is a spungy reason, and not sense; for if 
the falsehood or badness of the plea be 
neither hurtful to the plaintiff nor be¬ 
neficial to the defendant, why should 
the plaintiff have what he ought not, 
or the defendant pay what he ought 
not. SeeVaugh. 104, 105. Edgcoinb 
Dee. Where indeed the executor pleads 
several judgments, and that he has only 
assets sufficient to satisfy them, if the 
plaintiff can falsify any one of the judg¬ 
ments, as by shewing it satisfied or the 
like, he will be entitled to judgment, 
for the pie.? was fhlse, and the falsehood 
detrimental to the plaintiff, and benefi¬ 
cial to the defendant. For as one of 
the judgments was falsified, the execu¬ 
tor has confessed he has more assets 
than will satisfy the other judgments, 
by Oo much as the judgment so satisfied 
amounts to. Ibid. 103. Besides the 
'usual pleading is, that the plaintiff must 
avoid all payments pleaded in bar, until 
some assets appear remaining in the 
executors hands, and tlien the plaintiff 
to have judgment. Ibid. 105. The 
second judgment pleaded in the case 
cited by Vaughan, 105., from the Year 
Book. 9 Ed. 4. 12. S.-C. Bro. Double 
Plea, 69. seems to h^ve been a judg¬ 
ment of assets in Juturo, and not a ge¬ 
neral judgment be bonis testatoris. 

So Lord Holt is reported to have 
said, that if there are three judgments 
against the testator of 20^. each, and the 
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the plaintifi^ and the o^her for the defendant, the plaintiff Hai^cocke 
shall have judgment on the issue whicji is found for him, Prowd.^ 
although the otlutf* be against him; and therefore he ought ~ 

not to tender two issues as he has done here, when olie of 
them is sufficient to maintain his action. 

Sed non qllocatvr; for the coui% thought that the replication 
was single (2) enough: but if it were doublcf yet the defendant 
hath lost the benefit of it*by his general demurrer. (3) 


executor has only assets to the value of 
20 /., if he pleads these three judgments, 
and one of them is ill pleaded, or upon 
issue joined is found against the exe¬ 
cutor, by pleading the three judgments, 
it is an implicit confession of assets more 
than two judgments, and therefore judg¬ 
ment shall be given against him for th^ 
value of the judgments, to which 
Gould J. agreed. ^ 1 Ld. llaym. 678, 
679. Barker v. AtjCeld. There seems 
however to be a mistake in the report 
of that case. For a judgment obtained 
against the testator is no admission of 
assets by the executor, unless the 'exe¬ 
cutor has admitted assets by neglecting 
to plead a want of assets in»bar to a scire 
facias previously sued out against bin) 
upon the judgment, see ante, 219 a, b. 
note (8), but that is not the case 
put by Lord Holt. The executor is 
bound to plead the judgments against 
the testator in bar of the action,*other- 
wise it will be an admission of*assets to 
satisfy the judgments; 2 Str. 7J^. 
Earle v. Hinton ; see also ante, 333 a. 
note(8).; therefore it does not seem cor¬ 
rect to say that the pleading of judg¬ 
ments obtained agaiitst the testator is 
an implied confession of assets t>^the 
executor; or that there should be .a ge¬ 
neral judgment against him for the 
•whole, when by the terms of the prop 9 - 
sition he has no more assets than will 
satisfy one judgment, because one of 
the three judgments is ill pleaded of 
found to be false. It is true, that if 
one or twenty judgments be obtained 


against the executor* himself, whether 
*by defaujj:, or by verdict finding them 
on plene a(Aninistravit, it is an admis¬ 
sion of assets to satisfy them all. I Stflk. 
310. Rook v. Leighton, Therefore if the 
executor* pleads these judgments and 
Qne of them is found to be false, it 
seems the plaintiff is entitled to judg- 
Inent, though the plea alleges that the 
defendant has but a small sum not suffi¬ 
cient to satisfy them; for the allegation 
is not material. 1 Salk. 312. the 
judgments pleaded are an admission of 
assets to satisfy then all, if any one of 
them be falsified, the executor does of 
course.admit by his plea that he has 
more assets than will satisfy the other 
judgments, by as much as the judg¬ 
ment so falsified aMbunts to. Perhaps 
therefore the rule may be understood 
thus, that if the executor plead judg¬ 
ments obtained against his testator, and 
that he has not sufficient to satisfy them, 
or any of tHem, if any one or mor^ of 
tliif'jud^inents be avoided, still tlfcrc 
ought not to be a general judgment 
against the executor, or. at least not 
until so many are avoided to leave 
assets in the executor’s hands. But if 
he pleads judgments^ob*taincd agairKt 
himself, and any or moj*e of them be 
avoided, in that case there ought to be 
a general judgment for the plaintiff. 

(2) According to the general rules 
of pleading, the replication would be 
considered double, if it be true that 
by avoiding anftne of the judgments in 
the plea the plaintiff will be entitled 
T t 2 
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Hahcockk Sec«>iid]y; he said that the plaintiff had replied that satis-' 
^v. Prowp.^ faction is acknowledged of recoril upon Clemhfs judgment, 
^ and concludeddiis replication to the country: so the plaintiff 
would have this matter of record tried by the country where 
it ought to be tried by the record itself; and the defendant 
ought to have liberty to rejoin to it that there is v.o such re¬ 
cord, of which Ire is now deprived by the conclusion to the 
country. 

Sed*non allocatur! because the judgment of being kept 

on foot by fraud, the S{\|;isfaction of the judgment of Cleoely^ 
and the assqJs'M//m the other two judgments and the defend- 
' ant’s own debt, arc several and distinct replications, and the 
defendant might have rejoined ,to them severally, but he has 
now demurred' to them and so lost the advantage. (4) 

Thirdly; he objected that the plaintiff has made but one 
replication, which comprehends in itself three distinct things, 
and by his conclusion lo the country he has excluded the de¬ 
fendant from pleading any plea, or taking any issue on the 


to recover judgment de bonis testatoris, 
and by replying Co each he tender 
several issues where one is sufficient to 
defeat the defendant’s plea,, as above 
stated in the argument. But this is an 
anomalous case, in which the plaintiff 
is allowed to re^iy^fv) ^very judgment, 
or other debt, or payment pleaded) or 
some or one of them, omitting the rest, 
without being guilty of duplicity :^but 
the better way seemfi to be to answer 
oi\Jy such judgmcivt as 'the plaintiff 
knbwB to be obtained by fraud. 8 %bp. 
132. Turner^a case. Co. Ent. 152. 
Treshanfa case. 2 Saund. 49, 50. Tre^ 
thewy V.,4c&land. Lev. 2Sl.J^eries 
V. Dee. , 1 Ld. Raym. 263. Ashton v. 
Gherman. S.'C/ 1 Salk. 298. Carth. 
431. 

• * 

(3) The demurrer ought to shew in 
what the • duplicity consists; for the 
statute 27 Eliz. c. 5. obliges the party 
to lay his finger on the very point. 
1 Wils. 219. liylcy v. Parkhurst. Com. 
Rep. 115. Lamplufrk vr'&hortridgk. S.fj. 
I Salk."219. 1 Lutw. 4. by tiie reporter. 


But, says Lord Hobart, the moderation 
of the statute is such that it docs not 
utterly reject form, for that were a dis¬ 
honour to <the law and to make it in 
effect no art< but it requires only that 
it be discovered, and not used as a secret 
snare to entrap. And that discovery 
must not be confused and obscure, but 
special; therefore it is not sufRcient to 
say that the demurrer is for form, but 
he must express what is the point and 
speciallif of form that he requires. Hob. 
Cb2. Heard v. Baskervile. As a de¬ 
murrer at common law confessed all 
matters formally pleaded, so now since 
the statutes 27 Eliz. c. 5. and ,4 & 
.5 Ann. c. 16. it ^'confesses all matters 
picadhd informally which are remedied 
and helped by them. Ibid. 233. 

(4) This point'is recognised by HoU 
(j,’. J. 5 Mod. 8, 9. fVeyies v. Briggs, 
who says that the omission of the words 
“ per recordnm'* is but form; and so it 
'was twice adjudged, viz. in the case of 
Hancocke v. Provod, and Clegat v. Ban-^ 
bury (reported 2 Sid. 16.). 
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special matter shewn by»jhe plaintiff in his replication. And Hancocke 
that it is but one replication* he said, appgars by the b^uiiiing 1 Rowd.^ 
and conclusion o& the replication; for,* at the .beginning, tlie 
plaintiff says, “ precludi nonf” &c. geperaily; and if hd had 
intended several replications, he ought fo have begun each of 
them with ,a “ quoad’* before tha words “ precludi noiiy’ &c. 
and concluded each severally with an “ }iooparatu& est verifi- 
“ care, unde petit judicium^ et debitum swim pra^d* mia cum ‘ • 

“ dampiis suis occasione detentionis dehiti illius sibi adjiidkari^’ [ J3S8 3 
or to the country, as the matter required. But here thprd is 
but one beginning and one conclusion, whioh being badly 
concluded, the replication is not good. « 

Sed non allocatur; •for the court said*that they were 
three several replications aii^ well enough begun and con¬ 
cluded. (5) • 

Fourthly; then he objected, that if they shall be construed 
to be three replications^ here was a ^liscontinuance, *for the 
defendant had depiurred but to one replication; for he says, 

“ quod placituni prcedictum supetius replicando placilaf male- 
“ riaque in eodem content’ minus sufficien’ in lege existunt” &c. 
so all in the singular number. And it does not appear to 
which replication the demurrer .and joinder in demurrei^ shall 
relate. But let it relate.to any one of the three replientions, 
yet nothing is done noj* any answer g?ven to the other two, 
wherefore the whole* is discontinued being upon demurrer. 

Yelv. Rep. 65. Middleton v. Cheseman u a case in ydialt 
Sed non allocatur ; for the word placitum is nomen collecti- 
vum (6), and refers to all the thfee replications. * 

Fifthly; it was moved that, admitting they were three re¬ 
plications, yet the last replication was bad for the coAclusion 
to the country; for the defendant^n his^plen has said\hat he 
has not assets above all the judgments and his own debt, but 
he has not said that he had not assets above tfie two lastjudg-^ 
meats and his own debt; and therefore when the plaintiff 
affirms it in his replication, he ought to have concluded with 
-_ * * s ___ 

(5) The better way seems to>be, to Ibid. 298. Ashton v. S^rman. Garth. 
• conclude the replication with one aver. 431. S. C. 
ment to the Whole, instead of conclud- (6) In 1 Salk. 219. Combe v. Talbot; 
ing the answer to each separate judg- it was double^ whether the word pla- 
nient with one; 1 Salk. 312. Parker v. citum be nomen coUectivum ; but it has 
Atfield; though it is held that the ^been since repeatedly held to be so. 
plaintiff has his election to do either. Skid. 554. iP’Uson v. Laws. Garth. 

334. S. G. 

' T t 3 
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aa averment, so that the defendant might have rejoined that 
lie had not above, &e. and so the issue would be joined. But 
now no issue cim be joined; for here is only an affirmative 
ol the plaintiff without, any negative of the defendant, and 
yet a conclusion to tlv{3 country, which ought not to be; for 
every issue consists of an affirmative and a negative. 

But non allucatUr; 

For the court said that this last replication was superfluous ; 
and the other two replications being sufficient, and the defend- 
ant having demurred to^;hemj 5 enerally, the plaintiff shall have 
judgment uppn* those which are material; and this last repli¬ 
cation is to no purpose (7) j and so they gave judgment for 
the plaintiff. A‘nd the court sepmed fo have a great prejudice 
against the deftndant’s cause, which was the principal reason 
of their judgment, as 1,think; for it seems clear that it was but 
one replication, and doublp, and badly concluded; and if they 
were three replications ‘then it is a clear discontinuance. (8) 
But the defendant having demurred generally, cannot take ad¬ 
vantage of the duplicity; buf, e contra of the other matters. 


(7) The opinion of the court on this 
head of objection lifts been since denied 
to be law; and it is now held that the 
plaintiff ought to have concluded th^e 
allegation in his replication, that the 
defendant had assets ultra, with an 
averment, and pot’’to* the country. 
1 Tal. Raym. 263. Ashton v. Sherman, 
C’anh. 431. S.C.' 

(8) Upon the whole, it seems t(\ be 


one replication, where the plaintiff may 
conclude his answer to each judgment 
with an averment or not, and that the 
conclusion at the end of the replication 
to the country i^ bad, but the replica- 
t'on is not double; and, if considered 
as three replications, there seems to be 
no discontinuance, because the word 
“ placiium** being nomcn collcctivum, 
refers to all three. 


C. 

Case 57* 



A Mellor verstis Spateiiian. 


Pasch. 21 Car. II. Regis, Uol. 249. 


of Derby in the said 
t-ounty gent, was attached to answer Henry Mellor 
gent, of a plea, wherefore with force and arms he broke and en-* 
tered the close of the said* Henty, called Litlle^ld, at Derly 
aforesaid, and his grass “ (1) then and there” lately growing. 


(1) T.he words “ and ’ should bp declaration, in the recital of the writ, 
omitted, for there is no time prevmusly is “ there lately,*' without the word 
mentioned, to which “ then* can re- then. 

Iwte: and besides, the usual fonri of the 
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with feet in walking, and.^ith his cattle eat up, trod down, and 
consumed, and other wrongs'to him did, to the great tlaniage, ^ ^ *, 

&c. and against thf peace of our said lord the ijow king, &c. 

And whereupon the saitl Henry, hy Alvered Moticraiii' his 
attorney, complains that the said John, on the ‘20th tlay of 
October in tjie 20th year of the reign of our said lord Charles 
the Second now king of England, See. with force and arms, 

&c. broke and entered the said close at Derby aforesaid in the 
county aforesaid, and his gniss, to the value o.f 100 shillings, 
then and there lately growing, with his feet in walking,, ahd 
with his cattle, to wit, horses, bulls, cows, sheep, and swine, 
eat up, trod down, and consumed, and other wrongs, &c. to « 
the great damage, &c. and against the peace, &c .; wherefore 
he says that he is worse, and has damage to thh value of 20/.: 
and therefore he brings suit. Sec. • 

And the said John Syateman, by John Chambers his attorney, Rea. 
comes and defends the force and injiiry when, &c.; and as to 
the coming with fpree and arms, or whatever else is against 
the peace of our said lord the now king, and also the whole 
trespass aforesaid with the said cattle, except with two geld¬ 
ings and two mares, he the said John Spateman says that he is 
not thereof guilty, and of thi^ he pats himself upon* the 
country; and the said Hemy thereof likewise, &c. ;* and ns 
to the said trespass with, two geldings 'and two mares, and 
with feet in walking, iibove supposed to be done, he the said 
John Spateman says, that he the said He’nry oiig}],t*fl<rt to 
have or maintain his said action thereof again.vt him, because 1. OCHS in quo 
he says that the said close, and, also the place in which the 
said trespass is above supposed to be dow, are, and at the 
said time when. Sec. were, %0 acres of land with the appurte¬ 
nances, in Derby aforesaid, whic}\^said acres of lan?l with 
the appurtenances, are, and at, the said time^when. See. and 
also from time whereof the memory of man is not to the con- ^ [ 340 ] 

trary, were parcel of a certain common field called LittUjield, 
in Derin/ aforesaid. • And the said John Spateman further says, Dcri^r an an- 
that the borough of Derby in* the county of Derby is an "Kn- borougl^, 
cient borough; and that he the said John Spateman is, and,, 

*at the said time when. Sec. and long before was, and yet is, and defendant a 
one of the burgesses of the said borough; and that the bur- of 

gesses of the said borough,, from time (2) whereof the me- 


(2) A corporation by prescription bufgesses," ot'** bailiffs and burgesses," 
may have different names, such as and other like names. But if the name 

T t i 



31,0 

Mellor V. 
Spatf.man. 


The htirgcssosof 
the said horuuj'li 
Were iiiniiotiio- 
riiilly a Ixidy 
C(>i-]i(il-;i(c liy llic 
name of haili/Is, 
&c. until 11th 
July 14 Cat 1. 


MeUor'tieritti Spateman. 

mory of man is not to the cont^ry, until the 11th day of 
Juli/ in the 14th yj:ar of the rei|»n of the lord Charles the First 
late king oi^EnglanJ^ where a body poli/^ic and corporate by 
the name of the bailiffs and burgesses of the borough of 
Derb^f and by the said name were used to plead and be im¬ 
pleaded. And the said J^ohu Spaievmn further saith, that in 
and upon the l.ltli day July in the 14th year of the reign 
of the lord Charles the First late* king of England^ &c. the 


I* 

of “ bailiffs andjbnrgesses" or “ mayqr 
** and burgesses," or the likev be a name 
they have received within time of memory 
they cannot prescribe by it, btt by their 
anlient name until such a tin^e (when it 
was changed), and then by,their new 
name, and should also shew how the 
name was changed,, as is done in this 
precedent. Bro. Prescription, 70. 
Hard. .'304. Attorney Gencr<d v. Farn~ 
ham. See 2 Lutw. 1498, Kerhy v. 
Whicheloxo. tor a change of name, or 
a new charter, does not merge or ex¬ 
tinguish their antihnt privileges. Port, 
344. No corporatidh can prescribe 
ivhich has not existed immcrfiorially, 
and in the plea it must be shewn that it 
has so existed. where, to an action 
for seizing a ship,''the ‘defendant jflfsti- 
fied as bailiff to jhe corporatrbn of Ips¬ 
wich for toll, the plea was held bad, 
because a‘ prescription was laid in‘ the 
corporation without* alleging that it 
was a corporation f’Aim time immenjo- 
rial. 1 Ld, Itaym. 5!iS. Eiits* v. 
Ciaineet fhere is a diffcrencb'between 


an action by and against a corporation; 
where a corporation brings an action 
for any due, it is sufficient to state in 
the declaration that it is an antient 
borobgh, and the burgesses thereof 
have been a body politic and corpo¬ 
rate, &c. and for divers years have 
'•been such-body politic by the name of 
the mayor, &c. without setting out 
their names of incorporation, or any 
title to the duty; for the declaration 
being founded upon their possession, 
there is no necessity to state a title to 
the^thing, Ow. 109. Kscot v. Eanreny. 
iCro. Jac. 4S. 123. Dent v. Oliver. 

2 Vent. ^1. Chapman v. t'lexman. 
But where an rction is brought against 
•a servant of a corporation [aj for 
taking any duty claimed by them, he 
must in his justification state their dif¬ 
fer,names of incorporation, and set 
out w[th precision and exactness their 
title to the duty either by grant or pre- 
^ription. If a corporation bring an 
action by a wrong name the defendant 
can only take advantage of it by a plea 


[o] An action of trover may be main ■ 
tained against acorj^oration for a con¬ 
version by their order, and if it be 
necessary thSi such order should have 
been undQr their common seal, such 
order will be presumed after verdict. 
16 Bast, 6. Yarborough v. JSanJt of 
England. In general a corporation 
cannot bind themselveavxcept by deefl 
under their common seal; but wherever 


an act of parliat>.ent authorises a cor- 
porMhin to draw and accept bills, they 
are liable to an action of assumpsit in 
the same manner 'as any other party tp 
a bill. 2 Burr/i 1216. Edie v. East India 
Company. 5 B. & A. 2a4. Murray v. 
hast India Company, and see also 
5 launt. 792. Slark v. Highgate Arch- 
tmy Company. 3 B. & A. 1. Brough¬ 
ton V. Manchester Water-works* 
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said lord the king Charles the First by his letters patent Mellur v. 
made under his great seal of^Englandf bearing date at tVesi- , patemak. 
minster the said ll^h day oiiJulij in the •said I4^h year of his 


in abatement. Bro. Misnomer, 73. 
22 Ed. 4>. 34. Bro. Brief, 402. 1 Bos. 
& PuJI. Rep. C. P. 40. Mayor of 
Stafford V. Bonlton; where in an ac¬ 
tion by the mayor and burgesses of the 
borough of Stafford for tolls, the de¬ 
claration stated, that the plaintiffs for 
divers, to wit, fifty years last past, had 
been such body politic by the name of 
tlie mayor and burgesses of the borough 
of Stafford, and it appearing in* evi¬ 
dence on the trial that* their corporate 
name was “ mayor and burgesses of 
“ the borough of Stafford in the county < 
“ of Stafford,” the learned judge who 
tried the cause thought this a material 
variance, and nonsuited the plaintiiFf}. 
But the court set aside the nonsuit 
upon the ground that the omission, if 
at ail material, which was much doubt¬ 
ed, ought to have been pleaded in 
abatement. In Lill. Ent. 4.* Company 
if Stationers v. I'ooke, thgre'is a prece¬ 
dent of such a plea, and it is also 
pleaded in abatement in 10 Mod. 207. 
U?nversity of Cambridge v. Archbishop 
of York. The defendant can only ple^d 
mil ticl corporation in bar to an action 
by a corporation. Bro. Misnonyjr, 73. 

- - 

[/;] In 8 East, 487. The Mayor, Alder- 
7 iicn, Bailiffs, and Citizens of Carlisle v. 
Blamirc, the plaintitis declared in cove¬ 
nant on a deed made hy an ancestor of 
the defendant, granting thtm a watjr- 
course by the name of the Mayor and 
th(^ Aldermen and capital Citizens f 
Carlisle: it was lield that the corpora-^ 
tion being a prescriptive one and having 
had diflerent names, the defendant, was 
estopped by the deed from denying that 
the corporation was known by the name 
contained in the deed at the time of the 


22 Edw. 4. 34. Bro. Brief, 402. In 
misnomers of corporations there* is a 
difierence in omitting matter of sub¬ 
stance, and mere matter o^addition; 
an omission of the latter is not*material. 
10 ReR. 122. b. 12^. Mayor and Bur¬ 
gesses of Lynn Regis. * Bro. Variance, 
75. Courts are more .strict with re¬ 
gard to actions brought by corporations 
than they arc with respect to leases or 
bonds mad^ by them. For if there be 
a mistake pf the name in a writ, and it 
be* quashed upon a plea in abatement 
for the misnomer,, a new writ maybe 
sued out: but if a mistake of the name 
be fatal in grants and bonds, the benefit 
of them would be wholly lost; and be¬ 
sides, the court will not assist a corpo¬ 
ration to take advantage of a mistake 
in .their name to defeat their own 
grants ; and therefore one ought to be 
supported and not the other. As where 
John Abbott of W., granted common of 
. pasture to J. S. by .the name of W'dliam 
Abb^t of W., thi* is'goqd enough ; but 
the same hiistake in a^ writ would be 
fatal on a plea in abatement. 10 Rep. 
]2(>at Gill). C.P. 234. [A] • 


• • 

cxccutionl^of it. In 0 Taunt. 467. Croy¬ 
don Hospital V. Farley. 2 Marsh. 174. 
S. C. the omission of the words “ of the 
“ foundation of John Whitegifl, Arch- 
“ bishop of Canterbury^’ 4n a tfeed by, 
the corporation was held immaterial. 
So in 7 Taunt. 546. 'The 'Attorney Ge¬ 
neral V. Mayor of Rye. 1 B. Moore, 
267. S. C. the mayor, jurats, and co»»- 
monalty of Rye,* were held to take 
lands under a devise to the Mayor, 
Jufats, and I'own*Council of Rye- 


Mellor V. 
Spateman. 

'---' 

then they were 
incorporated by 
the name of tlic 
mayor and bur¬ 
gesses of tlie 
borough of 
Derby, 

and prcscr^Rvj 
in the said cor¬ 
poration for a 
right of com- 
naon in Little¬ 
field as one of 
the burgesses; 


Miftllor versus Spateman. 

reign, constituted and created the bailUTs and burgesses of the 
said Dorough to be^ from thenceforth for ever a corporation 
by the name, of the 'mayor and burgesses of the Imrough of 
Deiliy aforesaid, as by the said letters patent, which he the 
said John brings here into court, more fully ap})ears. And 
the said John further say,s, that the bailiffs and burgesses ot 
the said borougH from time whereof the memory of man is 
not to the contrary until the said 11th day of July in the 
14th year of the reign of the said lord Charles the First, and 
the jnayor and burgesses of the said borough, upon the said 
lith day di.Jidy in the 14th year aibresaid, and continually 
afterwards'hitherto, have had, and for the whole time afore¬ 
said have been accustomed to havej for themselves and every 
burgess of the said borough, common of pasture in the said 
field called Littlefield whereof, &c. for all their commonable 
cattle; that is to say, in every two years running together, 
whcit the said field called Litthffeld whereof, &c. was sown 
with any corn, after the said corn growiqg in the said field 
called Liittlejield whereof, &c. was reaped, gathered, and car¬ 
ried away, until the said field, or some part thereof, should 
be resown with any corn ; and in every third year when the 
said field called Littlefield whereof, &c. lay fresh and fallow, 
Uien during the whole' year. 'Nyhercupon the said John 
Spateman^ at the i^id time when,,&c. because the corn in 
that year growing in the said field called Littlejield whereof, 
&o»Nvaj! then reaped, gatheretl, and from thence can'ied away. 
Mid no part ‘of th'e said fieUl called Liftl^eld whereof, &c. 
was resown with any corn,^put the said two geldings and two 
mares, which stfcd two geldings and two mares were the 
projAjr cattle of him the said iJohn Spateman, into the said 
fieltf called LittlefieM whgveof, &c. to depasture the grass then 
growing in the same, to use his said common, and the said 
grass then growing in the said close in which, &c. w'ith the 
[ 34.1 ] said geldings and mares, and witli his feet in walking at the 
said time when, &p. &c. eat up, tr^d down, and consumed, 
&& it was lawful for him tfo ‘do for the cause aforesaid; and 
this he is ready to verify: wherefore he prays judgment if the 
said Henry ought to have or maintain his said action thereof 
against him, &c. (3). — Yo this there is a general demurrer, 
and a joinder in demurrer, and then the entry proceeds. 


and put his 
cattle into the 
common. 


(3) The defendant must eitker pre* of common as lie has done here, or 
scribe in the corporation for the right else that he and all tho^e whose estate 
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But because the court of, our said lord the king now here 
is not yet advised of giving their judgment of and upon’the 
premises, a, day thereof is given to the said parties before our 
lord tile king at (I) Westminster^ until day next 

idler to hear their judgment of and upon the pre¬ 

mises, because the court of our said Jord tAe king now here is 
not yet, &c. And as well to try the said is^g.e above joined 
between the said parties to be tried by the country, as to in¬ 
quire what damages the said Henry Mellor has sustained on 
occasion of the said trespass, whereof the said parties have 
put themselves upon the judgment of th% court, ]f it happeh, 
tiiat judgment shall be thereof given for the said Hcthy against 
the said John SpatemaUf lot a jury thereof come before our 
lord the king at Westminster (4), bn tbjy next after 

and who neither, &c. to recognise, &c.,; because as 
well, &c.: the same day is given to the said parties there, &c. 
At which day here came ns* well the bald Henry ns the'said 
John by their attornies aforesaid. And because the court 
hero is not yet advised of giving their judgment of and Qpon 
the premises whereof the said parties have above put them¬ 
selves on the judgment of the court, a day thereof is further 
given to the said parties before out said lord the king, frtAn 
the tlay of St. Michael in three weeks 'xheresoeoery &c. td hear 
their judgment thereof, because the court Af our said lord the 
king here is thereof nof yet, &c. and as to try the said issue 
above joined between the said parties to bejtried by the Co»mi- 
try, the sheriff hath not yet returned the writ, &ci: therefore/ 
as before, the sheriff is commanded that he cause to com6 

A 




Mellor v. 
Spateman. 


Curia adoisare 
vuil. 


And as well to 
try ^ said issue 
as to inquire of 
contingent da¬ 
mages orkthc 
demurrer. 


Venire awarded. 


Curia utienus 
admare vutl. 


[ 342 ] 


Vie. non misit 
brew. 

Alias venire. 


he has in a house in the borough have it cannot be released; whereas, if it be 
used to have common; but it cannot;, annexed to the feo» it may. 6 Rejv 
ho cluiniod by custom that every tenant, 59 b.* Gahetoard’s case. 4 Term. Rep. 
inhabitant, or occupier of any messuage 717- Grintifend v. Marloiae, and Hardy 
within the borough has been used to v. Holliday there cited. But there may 
have common. For it^is settled, that be a custom for an easement, as»a right 
where an interest or profit d prend^e^H , of .way in another’s %oil^ § Rep* 60 b. 
to be claimed out of another man’s soil, 2 H. Black. 393. FUch v. Fitch, [c] 
it must be alleggd by way of prescHp- (4) Both here, and in ihp continu- 
tion, and not by^cu«<o»i, unless in the ance above marked (1), it should‘seem 
case of a copyhold tenant against his* that as this is a suit by original, the 
lord. And one chief objection agginst entry ought to be^ until, &c. vihereso- 
claiming such a right by custom is, that , ever, &c. and not at Westminster. 


fc] Cro. Eliz. 362. Fowler v. Dale. 
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Spateman. 
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Judgment. 


before our lord the king at the s^id term wheresoever, &c. 
twefve, &c. to recognise in form aforesaid; the same day is 
given to the said parties there, &c. At vjhich day here come 
as well the said Henrjj as the said Jo/m by their said attor- 
nies; and thereupon the premises, whereof the said parties 
have above put themselves on the judgment of the court, 
being seen, aijd by the court here fully understood, and 
mature deliberation thereof had,.for that it appears to the 
court of our said lord the king here, that the said plea of the 
said Jo/m, as td the said trespass with the said two geldings 
aliJ two marcs, and with feet in walking, above supposed to 
be done by the said Jo/m in manner and form aforesaid above 
pleaded, ai’c.not sufficient (5) in .law to bar the said Henry 
from having^‘his said action thereof against the said Jo/in, it 
is considered that the said Henry should recover his damages 
against the said Jo/m on occasion of the said trespass com¬ 
mitted with the saidftwb geldingS and two mares, and with 
feet in walking, &c. And as to the trial of the said issue 
above joined between the said parties to be tried by the 
country, the sheriff has not returned his writ, &c.: and 
thereupon he the said Henry freely here in court acknow- 
It^ges, that he will,not any further prosecute against the said 
Jo/m 'for the said residue of the said trespass above supposed 
to be done, bUt altogether disavows and refuses any further 
to prosecute against the said Jo/m for the said residue of the 
said,trespass; therefore' let the said John be thereof quit, &c.; 
•and the said, Henry prays judgment, and his damages on oc¬ 
casion of the said trespass committed with the said two geld- 
. ings and two maves, and (vith feet in walking, to be given to 
Writ of inquiry hini against the said John. * But because it is not known to 
thei court of our said lord the king now here what damages 
the said Henxy hds siisli^ined, as well on occasion of the said 
trespass, as*lT>r his costs and charges by him about his suit in 
thi),t behalf expended, therefore the sheriff is commanded that, 
by the oath of good and lawful men of,,his bailiwick, he dili- 


K(Me jtroscqtii 
as \o the issue. 


of damages 
Warded. 


(.5) The entry of a judgment was otherwise it doth not appear whether 
“ Heo cdfisideratum est," &c. and not they determine' the matter of law before 
said as psual, “ et quia videtur curite,'* ^ them. 1 Salk. 402. *Ath<oood v. Burr, 
&c. and for that cause it was reversed: S. C. 2 Ld. Ilaym. 821. But the con¬ 
fer it was formerly held, that when a trary was decided in 1 Str. 440. Bellew 
demurrer is joined, the court must say v. Scott, where it was held that vuletur 
whether it is mjjicitns or minm Suffi- curice is no judgment, and is implied in 
ciens, before they i)runounce judgment, the ideo consideratum est. 
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gently inquire wbat damages he the said Henry has sustained Mellor v. 
as well on occasion of the said trespass with the said two Spateman. 
geldings and two mifres, and with feet in walking, as for his- 
costs and charges by him about his suit in that behalf ex¬ 
pended, and the inquisition which, &c. «}iould send to our 
said lord tho king, in the octave •f St. Hilary wheresoever, 

&c. under the seal, &c. and seals, &c. together with the writ 
of our said lord the king to*him thereof directed. The same 
day is given to the said Flenty there, &c. which day,,be- 
fbre our lord the king at Westminster^ comes the said Hemxy 
Mellor by his said attorney; and the sheriff, to wit^ Cornelius 

esquire, returns a certain inquisition, indented taken lAquisition re-, 
before him at Derby in the? county of Derby^ orj* the 28th day V**^"”'* 
of January in the 21st year of the reigli of our^aid lord the 
now king, by the oath of twelve good, &c, wherel^y it is found 
that the said Henry Mellor^ hath sustained damages on the ' 
occasion aforesaid, besides his costs and Charges by him about 
his suit in that behalf expended, to two pence; and for those 
costs and charges, to two pence: therefore it is considered judgment, 
that the said Henry do recover against the said John his said 
damages by the said inquisition in form aforesaid found, and 
also eight jiounds nineteen shillings and eightpence ^or his 
said costs and charges of iivcrcase adjudged to |;he said Henry 
by the court of our said lord the king now here with his 
assent; which said damages in the,whole amount to nine 
pounds: and let the said John Spateman bw taken, &c. ■ “ ^ 

Mellor versu* Spateman. Case 57. 

* * 

_ } 

f^l'^llESPASS by Mellor against Sfjtaterdmlj the plaintiff de- S.C.2Keb.j^. 

dares that the defendant, oti the 20th of t^tober in the 
20th year of the now king, with force and arms broke his Daym. 406. 
close at Derby^ and the grass there growing with feet in walk- may*pr^ribc 
ing, and with horses/bulls, cow^, swine, and sheep eat* up^ forconanonm 
trod down, and consumed, and other wrongs, &c. The de- anti cou- 
fendant, as to,all the trespass with cattle, except with two witiun U»e 

•it , , , 1 • , town, but not 

geldings and tvvo mares, pleads not guilty; and as to the said for cgmmon in 

trespass with the geldings and mares, he pleads in bar, that 

the place where, &c. was 20 acres of land in Derby aforesaid, 

and from time whereofi &c. was parcel of a common field 

called Littlejield in Derby aforesaid; and thal; the boro'ugh of 

Der by was an ancient borough; and the defendant at the 
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Mellor V, time when, &c. and long before, was a burgess of the same 
Spateman.^ borough. And tlje defendant further said, that the burgesses 
’ of that borough froih time whereof, &c. until the 11th day of 
Jnt^ in the l-tth year of king Charles the First, were a body 
politic and corporate, by the name of bailiffs and burgesses of 
the borough of Derhj; and that on the said 11th day of Julif 
in the 14th year aforesaul the king by his letters patent under 
the great seal, changed the name* of the corporation to the 
nanje of mayor and burgesses, &c.; and then the defendant 
fays a prescription for common in the corporation, namely, 
that the bailiffs and E>urgesses from time whereofj &c. until 
the said 11th day of July, and the mayor and burgesses 
always afterwards, had fqjr themselves and for every burgess 
of the same borough, common for ^11 their commonable 
[ 344 ] cattle in the* said field called Littl^ld, whereof the place 
‘ where, &c. is parcel, in the manner following, viz. for two 
years together, when the corn is cut and carried away, until 
the said field be resown with grain, and in the third year 
when the said field shall {ie fresh, for the whole year. And 
the defendant further avers, that at the time when, 8tc. all the 
corn growing upon the said field was cut and carrietl away, 
and no part of that'field was sown again, wherefore the de¬ 
fendant put in his cattle'^to use his .common there; which is the 
same trespass, &c. :* and this, &c. :• wherefore, &c.: on which 
plea the plaintiff demurred in law. And the case was opened 
in 'Trirnty term la^ past; and the court then doubted whether 
a prescriptioVi for common in gross was good or not. 

And now in this term it^as argued by Saunders for the de¬ 
fendant that the prescription was good; and first, he said it 

A corporation • i , • * i i i i 

docs not lose its '"^as Cleat, that a corporation, by the change or alteration of 

i^nchises by jjig name of thoi .oorposation, does not lose its franchises, 

name. Luttrels 4 Co. 87. quod fuit concessum, (1) Then he 


(1) 'Whether the franchises be by due before. Bro^. Corporation, 3. Moor, 
grant ‘ or presg.ipiion, LuttreVs ‘^caseuj)i,supra. *3 Lev. 238. Mayor qfScar- 
so Bro. Corporation, 38. Dyer, 279. b. borough v. Butler. Notwithstanding 
Moor, 58l!y‘582. Davenant v. Hurdis. thdre have been judginents of ouster 
Sir llaym. 439. Haddock’^ case, against the individual members of the 
1 Vent. *35.5. Anon. And the corpo- * corporation, for the corporation is not 
ration shall retain, under its new name, ther,eby dissolved. 3 Burr. 1866. 1873. 
the possessions which it had before;, Mayor, S^c. of Colchester v. Sealer; 
1 Roll. Abr. 512. (E^, pi. 3.; ^pd shall though it is otherwise in the case of a 
recover by their new name a debt, &c. judgment against the corporation itself. 
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ber of the cor¬ 
poration. 


said that a corporation ^jay prescribe for the benefit of its 
particular members^ as well ds a natural pi^son can presbribe 
for common) or other profit) or easement for hipiself and his 
tenants. For although a corporation aggregate) as this is, 
be a thing in imagination only, having neither body nor 
spirit, nor cgnscience, as the, law defines it; yet the law takes 
notice that the natural persons members of* the corporation, 
of whom the corporation* consists, are not strangers to the 
corporation, but are the parties interested in all the revenues 
and privileges of the corporation, of which they are members. 

And therefore, if a corporation bring ah action for any thibg action by 
which they claim in their corporate capacity, it is a principal ^ ^ principal 
challenge to a juror that he is of affinity to any member of the cha“enge to »» 

. 1.1 1 S . . , .juror tliat he IS 

corporation, though the corporation itself cahnot have any a-kin to a mem- 

kindred. Co. Litt. 157. a. And that a corporation may 
take a grant for the benefit of their particular members ap-, 
pears by the book of 48 Edw. 3. fol. 17. * The mayor and • Fit*- Cove- 
commonalty of L. brought on action of covenant against the cmeiiant, is? 
mayor, bailiffs, and commonalty of Derby, and declared, that Corporation,74, 
the predecessors of the defendants by their deed, brought into 
court, had granted to th^ predecessors of the plaintifis, that 
all the commonalty of L. should Jie quit of murage, ponhige, 
customs, and toll within the town oiDerby for all then* mer¬ 
chandises, &c. and that |:he officers of Da by had taken toll 
and custom from somCburgesses of L. of wrong, and against 
the covenant, to their damages, &c.; am} the action wan-ad- 
jiidgcd good. And this was a grant to a'corporation for tile 
benefit of their particular members f : then, if a corporation 
can take a grant for the benefit of their individual members, 
they may prescribe to have the same thing to the same intent; 
for whatever may commence by grant maj^ be claimed by pre- ration may t^e 
scription. And if such common, as the defendant has here scfite”foMh^" 
claimed, had been granted to the corporation al this day, it jienefit of the 
would be good without question; and so, he said, is the pre- ‘members, 
scription in the manner it is here laid, which the court did 
not much deny. ' ' > • \ 

But the point on which the court insisted was, that there^ 
dbidd not he any common in gi'oss ^without nmiba'; but the pre 


C 345 j 

■f* 2* Lev. 24G. 
Stables V. Mel¬ 
lon. A corpo- 


1 Show. 278. Sir James Smith's case. See. as before. llro. Corporation, 3.61. 
S. C. 4 Mod. 58. On the other hand,' Moor, and 3 Burr, ubi supra, 
it shall be subject to bonds, annuities, ' " 
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Mellor versus Spatemaii. 


• Fitz. Com¬ 
mon, isf. Bro. 
Commoner,, 23. 


t Rta. Com¬ 
mon, 3. Bro. 
Common, 47. 


Meilor V. scription in the case at bar ought tp be for cattle leva7U and 
Spatemak.^ cmcliantinthet&miji for otherwise, (thechief justice said,) the 
' corporation njay surcharge the common, i£ the number of the. 
cattie be not restrained to be lemnt an^l cowdiant in the same 
town. 

r 

Upon which it was said,for thq defendant, that,.in Co. Litt. 
122. a. in the eivAmeration of the several and particular kinds 
of common, common in gross vrithout number is expressly 
said to be one; and 22 Ass. pi. S6. % an assize was brought 
by tjie prioress of Napletm for common, in gross without 
number, ancl she recoVered; and the difference is shewn be¬ 
tween common in gross, and common appendant or appur¬ 
tenant. So in 11 H. 6. 2|. b. & 2^. Sh oadds case f, com¬ 
mon in gross pwithout number is claimed^by prescription, and 
admitted good. And, 15 Edw. 4. 29. b. the city of Covcntri/^ 

. case, that a corporation may prescribe for com mon in gross with¬ 
out ntimber. And asrfo the objection of surcharge, it was an¬ 
swered, that although a natural person, or body politic, have 
common in gross without .numlier, yet they cannot bylaw 
surcharge the common as appears 12 H. 8. 2. where it is 
said, that if a man hath common without number, yet he 
ought not so to surcharge the soil but that the lord or owner 
of the soil may have common there ^also. And though F. N. B. 
125. (D) says, that if one has commpn in gross without num¬ 
ber it shall not be admeasured; yet if*hc surcharge, the lord 
of ri>3 {»oil may di%i;rain him, as may be well collected ouf; of 
tbe same book. And the common, in the case at bar, is 
common in gross, and not^appendant or appurtenant; and 
therefore it is not proper to prescribe for common for cattle 
levara and cauclmnt in the town.. For then the prescription 
will ^un in this manner, that the corporation is seised of 
the town, and^'that they and .all those whose estate they have 
in the town nave had common, &c. for their cattle levant and 
comhant in the town; but they do not so prescribe here, but 
they prescribe for .common in gross without annexing it to 
' [ 346 ] * a(iy land. And the pr'esefij^tion for common appprtenant, 
and common in gross without number, in a natural person, is 
For common aj). very different; because, for comrnon appurtenant, a man shews 
niust”howT*^ his seisin in fee of the l&nd to which he claims* his common, 
^idprCT^b* ■ says, t/iat he and all, those whose estate he has in the 

n ([we. ciiatetor land from time whereofy &c. have had common of pasture 
coMcA/ini**”* *** filace where, &c, for his cattle leoaM and conchnnt on 


f Bbo. Cum- 
mon, 48. per 
Brook justiee. 
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the land to which, &c. (2^ But the prescription for common Melior v. 
in gross is where one does not lay seisin o^any land, but says, Spateman.^ 
f/iat he and all his dncestm's 'whose heir he is from "time whereof, jjm for com- 
&c., have had common in the place where, &c. for all their gross 
cattle, without i*elation to any land, and without saying leva7it ntsance^s 
and cmichantf because there 4s no hind on wjiich they can be **• 


(2) There is a difference between 
an action by a commoner for disturb¬ 
ance of his common, and a plea by him 
justifying under a right of common to 
an action of trespass clausum Jregit, or 
an avowry damage feasarft. Iq the 
former case, it is no^ now necessary 
for the plaintiff to set out in his declar¬ 
ation any title to the common, either by 
prescription or otherwise, but only to 
allege that he is possessed of certain 
land, &c. (as the case may be), [a] and 
by reason thereof has a right of com¬ 
mon in such a place for his common¬ 
able cattle levant and couchant upon 
Ills land [6], and the defendant disturb¬ 
ed him, whereby the plaintiff could not 
enjoy his common in so amjgle a manner 
as he ought to have donA 2 Ld. llayni. 
1230. Croiother v. Oldjield. 3 Wils. 
280. Atkinson v. Teasdale* Ibid. 4<58. 
Jieau V. Bloom. See the form of the 
declaration. 3 Wils. 278, 279. Buifkin 
a plea justifying under a right of com¬ 
mon, the defendant must set out his 


[a] If this allegation be proved in 
part, it is sufficient. And therefore, 
where the plaintiff in his declaration 
stated that he was possessed of a mes¬ 
suage and landt and by reason thereof 
was entitled to the right of common in 
question, but at the trial it appeared 
that he was possessed of land onlyt it 
was held that the allegation was divisi¬ 
ble, and the plaintiff entitled to damhges 
pro ianto. 2 B. & A. 360. Ricketts v. 
Galwey. 

[6] The words “ as to the said land, 
VoL. I. 


title to the common specially, b^ shew¬ 
ing a seisin in fee of the land, in respect 
of which he claims a right oP common, 
either in 'himself, or *in some other 
under whom he derives thlc, and then 
prescribing in a que estate, for a right of 
common ui the manner' mentioned in 
the text. 4 Term Rep. 718, 719. 
(xrinstead v. Alarlowe. Cro. Car, .599. 
Stringer’s case. 'Indeed, where the 
right of common is only inducement 
or conveyance, it is held sufficient for 
the defendant to allege that he is pos¬ 
sessed; as where the justification is, on 
escape of the cattle from a common to 
the close in which, &c. through defect 
of a fence, which the plaintiff is bound 
to repair, or an escape from the defend¬ 
ant’s own close. Yelv. 75. Faldo v. 

* Ridge. For all that i*' necessary in such 
cast* is, to ^hew that the cattle were not 
trespasser's, but had a right to Ire in the 
place from whence they escaped; and 
therefore, if the defendant was tenant 
for years or at will, or had a licence to 


“ &c. beljiging and appertaining," are 
frequently added. But this seems in 
all cases unnecessary. For Lord Ellen- 
borough C. J., in l^E^st, US. Qovilam 
‘ V. Slack, where there were two counts* 
with this addition, and oryi without it, 
said, there was no material difference in 
point of jegal effect between the claims 
of common as inpdc in these several 
counts: in all the claim is in substance 
a claim of common appurtenant to the 
closes irf respect of which the common 
is claimed. 
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Mellor versus Spateman. 

Mellor o. levant and couchant, or to which the common can be appur- 
Spateman.^ tenant. And as a natural person prescribes in himself and 
his ancestors, so If ^a corporation hath been a corporation 
agg'*egate from time whereof, &c. they may prescribe in the 

put his cattle there, it is sufficient, ncr as he ought to have done, 9 Rep. 
Though if the defendant will allege a 113. a. Mark’s case. And it is there 
precise ebt-'te in fee, he gives the plain- said, “ thpt for every feeding by the 
tiff an opportunity of traversing it. Dy. “ cattle of a stranger, the commoner 
365. ' Sir Fraiicis sLeeh's case. F. N. B. “ shall not have an action upon the 
298. note (2), ft6 edit. However it “ case, but the feeding ought to be 
was formerly die practiqe 'to set out “ such per qnod ihc commoner, cora- 
|he title to the common in the declar- “ mon of, pasture for his cattle, habere 
ation as well as in the plea. Co. Ent. 9. ‘‘ non potuit; so that if the trespass be 

pi. 8. 11. pi. 9. Winch. Ent. (^6. Herne, so small that he has not any loss, but 
64.207. 1 Lutw. 101. Lilj. Plac. 40. “sufficient in ample manner remains 
pi. 58. Lill.^Ent. 62. But in 1 Vent. “ for him, no action lies for it.” But 
319. Saunders v. iVHliams, and 4 Mod. * it seems this rule must be understood 
418. Strode v. Birt, it was held suSi- with some restriction. Undoubtedly, 
cient for the plaintiff to declare upon if cattle escape into the common, and 
his possession only, as well against a a-e driven out by the owner as soon as 
coiflmoner as a stranger: yet, upon the he has notice, though the lord may 
general issue, a right of common must have an action of trespass for the injury 
be proved at the trial, otherwise 4he to«his soil, the commoner cannot bring 
plaintiff will be nonsuited: though he - an action upon the case, for this seems 
need not prove the same title ‘as hedias to fall directly within the rule. But if 
set out in his declaration. Bull. N. P. cattle are pevnitted to depasture the 
76. However, tl^oi'gh the plaintiff is' common, whether they belong to a 
at liberty to daolare generally upoh his stranger, or are the supernura6rary 
possession, yet, if he undertake to set cattle of a commoner, whether they 
out a title, and does it insufficiently, the ar/* driven or escape there, a commoner 
declaration is bad, 1 Salk. 363. t)ome may have an action upon the case, in 
V. Cashjord. Codi. Rep. 44. S. C. whicli Jt does not seem necessary for 
2^Ld. Raym. 1230. Crovother v, ^QW-^iim to prove cny .specj/tc injury winch 
Jield. The declaration for s disturb- he has sustained. For the coiisump- 
ance generally is good,, as 4'^11 against tion of the grass by the other cattle is 
a commoner as a stranger. 2 Black, of itself a diminution of the right and 
Rep. 817. Atkinson v. Teasdale. S. C. profit of the commoner, and consider- 
3 Wilsl 278.: Ipit in an action against ,ed as suffiocent proof of the damage 
the lordt it seems necessary to state a alleged in the declaration; for if the 
particular surcharge. 2 Mod. 6. Smith other cattle had not ^een there, the 
V. Feverdl. 1 Lutw. 107. Hassard v. commoner’s cattle might have eatbtv 
Can/reW.* 3 Wils. 290. See the form of Vjvery blade of grass *which was con- 
a declaration againstwthe lord, Herne, sumqd by the other. Therefore it seems 
125. The declaration in all cases must sufficient for the plaintiff to prove his 
allege that the plaintjff thereby could right to the common, and that the de- 
not use his common in so ample a man- fondant put upon it cattle, or (if he be 
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inanuer they have done Rfere^ and therefore the prescript.on by 
the corporation for common in gross is^a^it ought to be: btit 
if they had claimed common appurtenant it wduld have been 
otherwise, for then they ought to have shewn a seisin of land 

another commoner) more cattle tliftn denc(; of an using ami exercising of 
he ought to do. Besides, the law con- the r%ht by the defendant if such 
siders that the of the commoner is an act were overlooked. But if the 
injured by such an act; and therefore defendant be lord ihs manor, or put 
allows him to bring an action for it to his cattle upon thy Jomnion viilh the 
prevent a wrong-doer from gaining a lord's licence, the ccynmoncr cannot 
right by repeated acts of incroach- maintain an*action unless he has sus- 
ment, 2 Black. Rep. 123^^. IVells v. tamed o. ^ecijlc injuri/. It is not enough 
Watling. 4. Term Rep. 71.//oA'ow v. to shewthat the cattle •consumed the 
Todd. 2 East, 154. dPindar v. Wads- grass, as in the case of a stranger^ but 
worth. For wherever any act injures it must appear that there was not a 
another’s right, and would be evidence siifficiency of common left in order to 

in future in favor of the wrong-doer, an support the action, tor the lord is 

action maybe maintained for an in va- entitled to what remains ot the grass, 
sion of the riglit without proof of any and therefore may consume it himself, 
specific injury; and this seems to be a or license another to depasture it, 

governing principle in cases of this though perhaps the proof lies on the 

kind. As in the case of Patrick defendant to shew t.iat there is a suffi- 
Greenway, tried before Mr. Justice ciency of common left for the plaintifl. 
Lawrence^ Oxford Spring Assizes 1796, 4 Term Rep. 73. Hobson v. 'I odd, per 
which was an action of trespass for Butter justice. 2 Mod. 6. Hmith v. Fe- 
fishing in the plaintiff’s several fishery;, verett, where, to ^ an action upon the 
it appeared in evidence that the defend- case, the defendant pleaded a licence 
ant fished there, but did not take any from the ‘lord, which upon demurrer 
fish, neither was it alleged in the declar- was held ill, because the defendant had 
ation that the defendant caught any not alleged that there was sufficient 
fish, the plaintiff obtained a verdict, common left lor the commoners; for 
which in tlie following terra (East, the lord cannot let out to pasture po 
1796) the defendant moved to set aside; much, as not to leave sufficient for me 
but the court of Common Pleas refused commone; , and the plaintiff is not 
even a rule to shew cause, upon the bound to shew it in his replication, 
ground that the act of fishing was not See Willcs’ Rep. 619. Greevhow v. 
only an infringement of the plaintiff’s Ilsley. [c'J So where a conimener in 
right, but would hereafter be cvi-‘ replevin avows the taking ot cattle* 


[c] It appears from the cases cited, a sufficiency of common left for him: 
that in an action against the lord, the but in an action against a person who 
pluntiff must state the surcharge m his may have put on* cattle by the lord s 

declaration; it follows therefore that licence it is otherwise, for the com¬ 
be must prove that surcharge by the moner cannot kmjw that the defendant 

only evidence which can prove it, has such d licence, and is therefore 

namely, by shewing that there is not entitled to treat him as a stranger, and 

U II 2 
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Mellor V. in fee, and prescribed to have common for- their cattle levant 
Spateman.^ coiichant upon such laudwherefore he concluded that 
'' the prescription fot common in gross wjthout number was 
good. 


damage feasant to his common, 'he 
must state that he could not enjoy his 
common ij) so ample a manner, exactly 
as he do&s in a declaration. 3 Lev. 
104'. Wfiohon V. Salter. 5 Vin.^ Com¬ 
mon, 27. pi. 43. Jackson v. Laverack^ 
MS. case. Bul;jf2o//e C. J. ig of a con*- 
trary opinion, because (by'iiim) a com- 
idbner has a sufHcient interest /.o autho¬ 
rise him to ' distrain. Styles, 42S. 
Bronge v. More. 

The defendant used formerly to plead 
his special matter of defence in this 
action; but it is now settled that hb 
may give it in evidence upon the gene¬ 
ral issue of not guilty. \_d] The plain¬ 
tiff tpust not only allege that he has a 
right of common for cattle levant and 
couchanty but must also prove it, l>y 
shewing himself in possession of some 
land, whereon the cattle may be levq,nt 
and couchaut. 5 Term Rep. 46. Scholes 
V. Hargreaves. 8 Term Rep. 396. 
Benson v. Chesl^r.\f\ rit is not alwuys 
necessary in pleading to statu the com¬ 
mon as apimrtenant to land eo nomine^ 
for if it be> laid as appurtenant to a thing 
which, in intendmentof law,/jn»irf facie 
comprehends land, it is sufficient on the 

iho defendant, when he shows fli'e licence 
in evidence under the general issue, 
which htf would do at the present day 
rather than pleat? it, must go further 
and show that he has not exceeded the 
licence, boA has left a sufficiency of 
common for the plaintiff. 

[rf] 1 Selwyn’8,.Ni, Pii. 430. Bennet v. 
Spinke. * 

[g] It has been held in an action for 
disturbance of a right qf commop, that 
a claim of common for all the plaintiff’s 


face of the plea. As where it is laid as 
afjpurteriant to a messuage. 2 Brownl. 
101. Patrick v. Lotvre. 1 Ld. Raym. 
726. Hockley v. Lamb; but Lord 
Vaughan is of a contrary opinion, 
Vaugh. 253. North v. Coe; or to a 
cottage; Cq. Ent. 649. a. 2 Ld. 
Raym. 1015. Emerton v. Selhy; for 
the law, upon demurrer, or after ver¬ 
dict, ‘will presume that there is at least 
a curtilage belonging to them, on which 
the cattle may be levant and couchanl. 
iSir T. Jones, 227. Scantier v. Johnson ; 
hut still it must be proved at the trial, 
either on the general issue in a declar¬ 
ation, or upon the issue of levancy and 
couchancy in a justification. So the 
cattle must be the commoner’s own, at 
least he must have a special property 
,in them. Bro. Common, 47. 2 Show. 
328. ManAeton v. Trevilian ; and they 
must be coim^onablc cattle. There- 
.fore as a person can only claim a right 
of common for his oxvn commotealtle 
cattle levant and couchanty the whole of 
thi|L right may be traversed and put in 
issue; for it is but one entire title. 
2 Show.^328. S.C. Skinn. 137. 1 Burr. 
316. Robinson v. Raley. By levancy 


cattle levant and couchant on his land 
was supported by evidence of a custom, 
for all the occupifrs of a large common 
/ieljJ tt) turn 'tattle into the whole field 
when the corn was taken off, the num¬ 
ber of the cattle being regulated by thp 
extent and not the prodtti'e of each man’s 
land in the field, although the cattle 
were «ot actually maintained on such 
jand during the winter. 1 B. & A. 706. 
Cheesman v. Hardham. 
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, Biglandi e contra^ and lie insisted that the defendant cwight 
t<) have said in the prescription that the common was for cattle 
levant and couchant^n the town. • 

And so was the opinion of the whole court; and they relied 

“-- % --- 

and couchancy is meant the passession distrain the surplusage, where another 
of such land as will keep the cattle commoner puts on the common more 
claimed to be commoned during the cattle tlian are levant atfll* 
winter. 2 Brownl. 101. Patrick v. on his land, yet if a commoner were to 
Lowe. 1 Vent. .51'. Leech v. Widdey. purchaSe a quantity*pf*cattle anS drive 
5 Term Rep. 46. Scholes v. Hargreaves, them immediately oh the * common 
See ante, 28. note (4). without being at all upon his land, and 

The lord may not only distrain the he had no other cattle at*thc time cm 
cattle of a stranger, hut also so many t)f the comqion, it might be a question 
a co7nmoner's cattle as surcharge the whether ahother commoner could not 
common. 2 Black. Rep. 818. Atkin- distrain them. On the one hand it 
son V. Teasdale. T. N. B. 125. (D).^ may be contended, that if the commoner 
Willcs’ Rep. 638. Ellis v. Rotales. A vnliose cattle are Qistrained brings an 
commoner can only distrain the cattle action of replevin, the issue would be, 
of a stranger. 1 Roll. Abr. 320. 405. whether the cattle were levant .and 
pi. 5. Yclv. 101. Hoddesdoh v. Grml, couchant on his land, the aflirmativc of 
but not of the lord. 2 Buis. 117. Car- which he will bo bound to prove. 
rill V. Pack j nor where a commoner For to an avowry or ^\ca. dai^iage J'ea- 
overcharges the common by putting in sant, the plaintiff.must prescribe for a 
cattle that arc not levant and couchant, right of .common for his cattle levant 
<;an another commoner distrain the sur- and couchant on his land, and aver that 
plusage, at least before admeasurement.. these cattle being levant and couchant, 
3 Wils.-287. Atkinson v. Teasdale. he ^mt them 0jp*4;l*e common, upon 
Therefore where, in replevin, the plaiq- which tha parties wilt be at issue ; 
tiff in his plea in bar to an avowry by but as the plaintiff ciftmot prove that 
the dcfendiuit as a commoner damage fact,,he would therefore faM,; and it 
feasant, prescribes for a right of‘com- may be further sa^jd, that there is not 
raon, and that he put his cattle upon the any exercise of judgjjpent necessary here 
common, the defendant cannot reply** to *ilfttinguish the cattle which •are 
that the plaintiff surcharged the Com- levant a.n%^poHchant, from those whic^ 
mon with the cattle, and therefore he are not so. On the other .hand it may 
distrained them. 2 Lutw. 1238. Dixon be said, and perhaps with better reason, 
V. James. 4 Burr. 2426. I^ll v. Hard- that as the commoner^put thos 9 cattle 
ing. But where the right of conSntlon' oo\hocommon undhcoloitrandpretenca 
is limited to a certain number of cattle, at least of a right, he cannot be called 
without any relation to the quantity of a stranger, and therefore anbthcr, coin- 
land which the Commoner is possessed moner cannot distrain them. J-Iowcver 
of, and the commoner puts in a greater, if the law be so, it Seems to follow, 
number, perhaps another comidoner that in the case now put, thp corn- 
may distrain the supernumerary cattle. * moner can only traverse the prescription 
4 Burr. 2431. Hall v. Harding. But, foi'conftnon; he •Bannot admit the pre- 
notwithstanding one commoner cannot scription,and traverse the averment of the 
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Spateman. 



* Bro. l*rtt.crij»- 


tion, '2>i. 

+ Frc'fin. 
ptr V;iuf'l;nii 
C.J. K 'I'l i-in 

Itij). Btiii- 
M>ii V. (^liestiT. 

7 Kaym. 
- 107 .perroMlftV. 
Wiles’ Rep/ 
J>32. Rennet v. 
Reeve. 


much oil the book of 15 E. 4. 32 b.* And the court did 
not dislike any part of the plea, b^it only it was not said in the 
})Ica, “ Iex:a)it and. foufhant mthin the town** And Kelynge 
chiel'justice siVid positively, that there cannot be any common 
in f^ross without number (3) f; and they all held that the plea 
was bad tor want of "those words, and judgment was given 
l()r the plaintitF. And Kehjnge safd, that they did not destroy 
the conmion, but* the judgment was, for the fault in the plea 
only; and he informed the defendant and his counsel, that it" 
they would put in the words levant and coitchant in the town. 


levancy and couo'iancy of tlie cattle[/]. 
Though the Contrary was adjudged iu 
the case of Atthill v. Atthiil, .\Vinch’s 
Ent. 970.973. upon a demurrefr to such 
a traverse. If indeed he shofdd drivQ 
them among his other cattle on the 
common, and they aVe distrained by* 
another commoner along with some of 
the others, on proof that some of 
the cattle wore levant and couchant^ 
the issue would be found in favour of 
the commoner wlyise cattle are dis; 
trained, because it tliL'u comes to a 
question of sureluirge. Rut if tlje lotf^ 
had distrained the cattle, and upon 
such issue of Icvancy and couchancy in 
replevin, some of tlio <;ap;Ic are proved 
to be levant anif couchant, and some 
not, tlie issue will be found for the 
lord. 2 Rolj. Abr. 706*. pi. 41. Slower 
V. Allen. S. C. 1 RroTynl. 171. So in 
trespass for taking^liis Cuttle; but 
the iwmmoncr may perhaps helj) him¬ 
self; by entering a nolle 2 ^^oseqjii as to 
the cattle whiph were not levant and 
couchant, and procitcd for the others. 
Indeed if tlic lord should brinir an 
aepon of trespafs clausum^fregit, instead 
of distraining, and the defendant should 
prescribe fo^ common for his cattle 
levant and qoucha^it, and aver that he 


put the cattle mentioned in the declar¬ 
ation, being his commonable cattle levant 
and couchant on his land into the com¬ 
mon, in case somti of the cattle were 
not levant and couchant, it should seem, 
tjie plaintifF^should new assign the tres¬ 
pass, by stating that he brought his 
action for depasturing the common with 
other cattle, and not traverse the levancy 
and couchancy. For in trespass it is suffi¬ 
cient for the defendant to shew any 
thiii^ which excuses the trespass, and 
the number mentioned in the declar¬ 
ation is not tfiaterial. Willes’ Rep. 638. 
Ellis V. RoiolCs. j 

Where trespass is brought for taking 
cattle it is enough for defendant to say 
he .was possessed of a close, and justify 
damage feasant. 2 Salk. 643. Anon. 
3Mod.l32. Langford\. Webber. 2Mod. 
70. Sedrl v. Bunion. But in replevin 
the defendant must in his avowry cither 
attege the taking in his freehold, or if he 
has oAly a particular estate for years, 
derives his title from the tenant in fee. 
See 2 Saund. 284. c. 284 d. in the note. 
However, in @11 discs, if it is appre- 
h£nd£(f that the wrongdoer intends to 
defend himself under a claim of right; 
it is most udviseablc citlier for the lord* 
to ibring an action of trespass or dis- 




ly j Ff»r by the admis.sIon of the pre- p^thesis the defendant was a wrong doer 
5criplioii it appears that^^hc |)iaintjtt’ is* in distraining his cattle, 
a conumie.ei, and therefore by the by- 
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the prescription would tte good enough in the manner |ibove Mbi>i.or v, 
mentioned *. * • * Spatemaw.^ 

And the defendAit’s counsel was of opinion tm bring a writ «sec 2 Saund.i. 

of error: but the action was commenced by original writ out Mellor v. 

of Chancery, and therefore a writ of eriaor did not lie in the where 

£xechequei»-Chaniber by tha statute 27 Eliz. c. 8. (4), but only j** ^mraenced 
• 1 - L L- r ..u * 1 ^ mK. B. byon- 

in parliament; whereiore nothing turtner was clone. ginal, a writ of 

. A^liestopar- 

liament and not to the Exchequer-Chamber. 


train, or for the commoner to bring an 
action upon the case^ and not by any 
means to distrain. 

(3) So 1 Roll. Abr. 398 1(1), pi. 1^4. 
if a man claims common for all manner 
of cattle in any place as an Inhabitant in 
a town, and claims the common by rea¬ 
son of his being an inhabitant |^], he shalt 
not have common for any. other beasts 
than those which dsdevant and couchant. 
Accord. Mar. 83. pi. 37* Say’s case. 
1 Sid. 313. Cheedley v. Metier, 1 Ld. 
Raym. 406. Weekly v. Wildman, per 


[g] It seems clear from note (3) ante 
341., and the eases there cited, that a, 
claim of common, pleaded by an inhabit¬ 
ant, as an inhabitant merely, is bad: jt 
must be pleaded either in the name of a 
corporation for the benefit of the in¬ 
habitants, or in a que estate. • 

LA] By rule of K.B. Tidd, ll7. it is 
ordered, that in all actions in whiclt* 
the plaintiff shall proceed against the 


-,-•— 

* 

jLevinz, arg. And *11^ seems .now to be 
a settled poyit. 

(4) S.P. I Sid.423. Itedgnanv.Edolj^m 
In Comberbach, 29.5. Wilson v. Laioes. 
Holt C..)*..says, “ It hath obtained that 
“ no writpf error lieth in the Exchequer- 

Chamber where the aption was com- 
“ menced here bytoriginalf but I never 
“ understood the reason of it.” The 
words of the statute, sect. 2. are, 
“ That where any judgment shall be 
“ given in the said court of the King’s 
“ Bench in any suit Jirst commenced 

there." [A] * 

defendant by special original writ, and 
shall recover less than the sum of 50^. 
he fhall not on jpixiitg costs, be allowed 
any more«or other costs, than he would 
have been entitled t(f, in case he had 
procteeded by bill; except in such ac¬ 
tions in which he <;puld not proceed by 
bill, or in which any defendant shall |)e 
act&Ally outlawed." »• ' 


Potter versits l^orth. Case .58. 

9 

P^sch. 21 Car. II. Re^is. Rol. 175. 

» 

Sufbit,! TTENRY norths late of Mildcnhall in^he said jOeclamtioii. 

to wit. j jfjE . j X T i 

county, esquire, was summoned to answer John 
Potter of a plea, wherefore he took a horse called a mag, of 
him the said JbAn, and unjustly detained him against sureties 

U u 4| 
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Potter v. and pledges. &c. And whereupon the said Jokn by Edward 
^ North. ^ Colernm his attorney, complains, ^hat the said Henry, on the 
DefenfUnt in a inHl\e 19th year of the reign of our said 

*-*lPd* 1*' r (^harles thb Second now king of England, at Mildetihcdl 

took piainiifT’s nforesaid, in a certain place (1) there, called the i^enn, took 
iioisf, ^ the said horse of him the said John, and unjustly detained (2) 


(1) It IS r^ecessary in replevin to'inon- 
tion the plnce of taking, as well as the 
vill or parish, as is done here, other* 
wise the dcfcndant'm^iy demur: but the 
omission is cured, by pleading, over or 
after verdict. The place, find vill or 
parhh, arc material and traversable. 
Hob. 16. Read v. Hatvkc. Cso. Eliz. 
896. Ward v. Lavile. Moor, 678. 
Ward V. LaJcin. 1 Brownl. 176. Readt 
V. Hotv. 1 Sid. 9,10. Weston v. Carter, 
Ibid. 20. at the end of Hill v. Bun- * 
ning's case. Carth. 186. 2’reverton v. 
Hicks. —Where the defendant took the 
goods ,in another place than is men¬ 
tioned in the declaration, he may plead 
noti cepit, and give tlvat fact in evidence,, 
and nonsuit the plaintid^ 1 Str. .507, 
508. Johnson v. Wollycr. 2 Mod. 199» 
Anon. But the defendant cannot have 
a return of the goods under tliis pica; 
and therefore, if he a return, lie 
must plead, that he took the gtiods in 
some other place, ‘describing it, and 
traverse the. place laid in the decliA'* 
ation; and, in order t/> have a return, 
avow or make cognizance, stating the^ 
causQ^r which he distrained. Rasf!. 
Ent.' 554. b. pi. 2,3. 555. b. pU-^, 5,6. 
Clift. 636. pi. 5. 644. pi. I’t. Lib. Plac. 
274. pl.ll..LilI.Enl!»351. 6Mod.l02. 
Crosse v.lftlson. D^c. Plac. 316. And 
the.plaintiff canifbt traverse any matter 
in the avowry or^ cognisance, but must 
take issue on die traverse of the place. 
1 Vent. 127*. 1 Salk. 93. Foot's 

case. S. C. Carth.T39. Hcle v. Foot. 
6 Mod. 103. Crosse v. Btlson. Willes' 


Cro.Eliz.37 


Rep. 475. Bullythorpe v. Turner, [fl] 
And the reason seems to be, because 
such an avowry is only a suggestion 
to entitle the defendant to damages 
under the statutes 7 H. 8. c. 4. s. 3. 
and 21 H.8.,c.l9.8.3., which say, that 
every person who makes avo'uiry or cog¬ 
nisance?, &c. if the plaintiff shall be non¬ 
suit, or otherwise barred, shall recover 
damages and costs. Before those sta¬ 
tutes no damages were given, and with¬ 
out such a suggestion the defendant is 
not within the statutes: and therefore 
the §uggestiqn being only for a particu¬ 
lar purpose is not traversable. 1 Salk. 
94. Anon. The plea of cepit in alio 
loco is to be considered as a plea in bar 
and not in abatement; no affidavit is 
requisite to be filed, nor is it necessary 
to be pleaded A^itjun four days after the 
declaration delivered. Barnes, 353. 
BuUylhorpe v. Turner. Willes’ Rep. 
47 5r S. C. However, the defendant 

can oply plead non cepit, or cepit in alio 
loco, in case he never had the cattle in 
the plac6 in the decUvation at all; for if 
the plaintiff prove that the defendant had 
tbs cattle in the place in the declaration, 
the plaintiff will have a verdict, notwith¬ 
standing the first taking was in another 
place. Therefore, if in truth the defend¬ 
ant took the cattle al another place, and 
only Aad them in the place mentioned 
in the* declaration,in the, way to the 
pound, he ought to plead that matter 
specially; 2 Wils. 354. Vi^alton v. Ker- 
sop'i 3 Wils. 295. Mattravers v. Fosset.. 
Bull. Ni. Pri. 54. 2 Bos. and Pull. 480k 


Walts v. Ilcgden, 
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him against sureties an4, pledge^,* until, &c.; wherefore he 
the said John says that he 4S worse, an^ has damage to the 
value of 40?.; and^herefore he brings suit, &c^ 


Pc^KR i*. 

N^rth. 



Abercrombie y.Parkhurstj namely, “be- 
“ cause he says, that the said defendant 
now is, and at the said time when. See. 

« was seised of*and in a certain close cal- 
“ led and known by the name of N.Close 
“ in the parish of B. in his demesne as 
“ of fee,’’ and so justify taking the 
cattle in the said close* damage pea¬ 
sant, “ and afterwards he ^he said de- 
** fendant took and led away the same 
from the said close to' the said'place 
“ in the declaration* called, &c. in 
which, &c. and at the said time 
when, &c. had the same there in tho 
“ way from the said clos^ to the open 
“ pound in the parish of A. aforesaid, 
there to be impounded for (he damage 
** so done to the said close called 
“ N. Close." The plaintiff may then 
traverse the taking in N. Close; but,the 
defendant must not traverse the place* 
mentioned in the declaration^ for he has 
confessed his having tlje 'cattle there 
and avoided it. Dyer, 246. pi. 70. Cro.* 
Elm. 667. Sands V. Lane. iWils. 219. 
Ryley y.Parkhurst. 3 Wils. 297. Mat- 


• 

plaintiff to allege the trespass t 9 have 
been done in a vill or parish only, witli- 
out mentioning any placCf for it is 
not material: and if tha* )paintifF do 
mention a place, the defendant may 
justify in anothA* place wifliout a 
traverse, and the * plaintifi* must as¬ 
certain the, place in * a new assign¬ 
ment. But as there can be no naw 
assignmemt in replevin^ Freem. 238. 
Cockley V. Pagrave^ and it is also an 
action wlych requires greater certainty 
ill the declaration, the plaintiff is bound 
to mention the place of taking at first 
in his declaration. Hob. 16. Ready. 
Hawke. Moor, 678. Ward v. Lakin. 
If the defendant should in his avowry 
or cognizance state the taking to te in 
a place which apparently agrees with 
that mentioned in the declaration, but 
is in fact a different place, the- plaintiff 
mdst set it right in his plea in bar. As 
where the plaintiff states the taking to 
be in Blackacrcy ’ptyl the defendant in 
histavowry says* that tife place contains 
a certain number of awes, and is called 


trovers v. Posset. 2 Bos. and Pull. 480. 

So where the defendant avows in a 
place which, on thej'see of thejavowry^ 
appears to be a different one from the 
place mentioned in the declaration, h^ 
must traverse it. As where the taking is 
alleged in the declaration to be at the 
parish of St. Martin in the Fieldst in a 
certain place there called Maidet^l^ne,^ 
and the defendant in his avowry says, 
that the said place qontains onclnes- 
saage in the parish of St. Paul'sy Covent 
Garden^ the avowry is ill without a tra¬ 
verse of the place in the declar/ition'. 


Greenacre, whereof the place, in the de¬ 
claration is parcel, and avows for da¬ 
mage feasant in his freehold, or for 
sonja other cause; there, in case Blcek- 
acre andfGrecnacrc are different places, 
the plaintiff may allege thgt he took the 
cattle in Blackacrey and traverse that it 
is parcel of Greenacre; or if the avowry 
should not state Bba^aerv to be parc^ 
of Greenacre, the plaintiff may either 
demur specially because it is /lot so 
stated, or if he,chooses to jvaive that 
defect may traverse the taking in Green¬ 
acre. 22£dw. 4. 51. a. Carjth. 185. 


2 Lutw. 1147 — 1151. Petree v.Duke. Treverton v. Hicks. If the parties agree 
Plence it appears that replevin differs in.thej)lacc, but,vary in the quantity of 
from trespass clausum fregit. In the land which the place contains, as where 
latter it is held to be sufficient for the the defendant says in his avowry that 

^ i 
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Potter versus Npith. 


PoTTEtl’If, 

Noeth. 


CognisaiK-c. 
Defendant as 
bailitKof Sir 
Henry North, 


Bays, 


And^(3) the said Henry Norths hf Fraiicis Woodward his 
attorney, comes and defends the wrong and injury when, &c. 
and as bailiff (4) of one Sir Henry North barhnet well msknow- 
ledges the taking of the said horse in the said place in which, 
&C. and justly, &c. because he says that the said place called 
the Fenn, in which,the taking of the said horse is above sup- 


t 


the place contains 20 acres, the plain- allege in his plea matter to excuse the 
lifF may in his plea in bar state the .true trespass; but in replevin the avowant, 
quantity, an/1 then proceed in his justi- or person making cognisance, is in the 
hcation without any traverse. « nature of a plaintiff; for he is to have a 

(2) lleplevin,^ may be brought to re- return, and . therefore the avowry or 
cover goods which arc still detained by cognisance, Wiich is in the nature of a 
the person who "took them, ai\d‘this is declaration, must shew a good title tn 
called replevin in the detinet, which has omnibus, and contain sufficient matter 
been long since obsolete. But the mo-' to entitle him to a return. Yelv. 148. 
dern action of replevin,is in the delinuit, Gn^odman v. •Ayling. Thus in trespass, 
which is so called, because, as the word ‘ if the defendaat justify for an amercia- 
imports, it is brought when the goods ment in a court-leet 4ie must set forth 
have been delivered to the party, which a warrant, for he is a wrong-doer unless 
is done by the sheriff upon a writ of re- he acted by virtue of a warrant; but it 
plevin, or plaint levied before him. Bull, is not necessary to aver the matter of 
Ni. Pri. 52. The plaintiff in replevioi the presentment, because, as to him, it 
in the detinet was entitlcfd to recover as is'immaterial whether the offence was 
well the value of the goods as damages committed of not, so there was a pre¬ 
fer taking them. F. N. B. 69. (L). Co. sentment, and’hi^plea is only to excuse 
Ent.610, 611. but in the present action the wrong; but in an avowry or cog¬ 
in the detinuit he can onlj recover dff- nisance, the defendant ought to aver Ih 
mages for the takjpg. 2 Lutvv. 1150, fact^ that the plaintiff committed the 
1151. Peirce v. Duke. [5] offenas for which he was amerced, be- 

' (3) Thcrh is a difference between^a cause he is an actor and is to recover, 
justification to an action of trespass, which ca^ only be upon the merits, 
and un avowry or cogliisance; in trpsi • Carth. 74. Matthews v. Carey. S. C. 

pass.it's sufficient for the defendant to 1 l^alk. 107. V Hep. 25 a. [c] 

*•'* ' 


(^53 Although in die modern action 
of replevin the declaration is in the de- 
iinvib, yet the fivst stej) in the action is 
to obtain the goods by a compulsory 
process, and dierefore the plaintiff does 
in fact recov,er the gooda and damages 
for the taking just ds much in this ac¬ 
tion as in, the action iK the delink. 
“ There does not appear in any of the 
** books any proceeding in replevin' 
" which has not qommenced by writ, 
requiring the sheriff to .cause the 

15 • 


goods of the plaintiff to be replevied 
'* to him, or by plaint in the sheriff's 
" coiv t} the immediate process upon 
“ which is a precept to replevy the 
“ goods of the party levying the plaint., 
" ^oth those modes of proceeding are 
in rem, i. e. to have the goods again, 
" and not for the recovery of damages 
*' only.” Per Lord Ellenborough C. J. 
6 East, 283'. Fletcher v. Wilkins, 

[[cj The defendant in replevin is 
sometimes allowed to plead not guilty, 
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posed to be done, contaiiis, and at the said time of the taking Pmtpczji. v. 

of the said horse did contain in itself a (5) diousand*acres ^ Nok^h. 

of pastine with tljp appurtenances in* Mildeii^all aforesaid. The plaU con- 

whereo^ certain place called the Delfem containinir a huifdred ' 

p . 1 , • . sand acres, 

acres oi pasture with the appurtenances, next adjoining whereof^ cer* 

to a certain^other place there called the Brincke on the south place called 


(4) It is sufficient for th^ defendant 
in his cognisance to say generally, '* as 
“ bailiff of 1. S'* without shewing his 
authority; and a subsequent agreement 
by I, S. to the distress sftnounts to an 
authority, as much as if ha had previ¬ 
ously directed the defendarft to distr^n. 
Bro. Traverse, 3. 4^Mod. 378. 'Lamb 
V. Mills. 11 Mod. 112. Trcvillian v. 
Pine. Therefore if he makes cogni¬ 
sance as bailiff to the king, Ire need noP 
allege a patent. Bro. Bailiff, 2. Or to 
a corporation, he need not allege a 
deed, or say it was by thein command. 
3 Lev. 107. Manhy v. Long. If the 
defendant says he iioell avows,” instead 
of “ xvell acknffwledges*’ it is but form. 
Cro. Jac. 373. Wheadon "v.^Sugg. Irf 
replevin the being bailiff may be tra¬ 
versed, for whatever canse the distress 
was taken. There is some contradic-* 
tidST in the books upon this subject. 
All the cases agree, that in trespass 
clausum fregit, if the defendant jus^es 
as bailiff of /. S. in whom he alleges the 
freehold to be, the plaintiff cannot tra¬ 
verse the being bailiff, because tha|. 


would be an admission of)^U^ freehold 
being in I. S. and not in the plaintiff, 
whiclk is sufficieift to bar his* action, 
.whether the defendant wer® bailiff or 
not. 33 H, 6. 3. 1* Roll. Rep. 46. 

Lee V. —- . 1 Salk. K)7. TreviUmn 

V. S. C. 11 Mod..ll2. [d] And 

some of'the cases hold, that the being 
bailiff is i}ot traversable in replevin $ as 
Cro. £liz. 14. Earl of Bei^ord^^ case: 
ljut this is denied by Trevor C. J. in 
delivering the judgment of the Common 
Pleas in Trevillian v. Pine. 11 Mod. 
112. So in Roll. Rep. 46. where the 
defendant made cognisance as bailiff of 
I. S. for damage Jea^nt in his freehold, 
tWe court decided on the authority of 
33 H. 6. 3. that it was not traversable; 
bift tha*t case only applies to trespass 
clausum Jregit: and therefore Rolle 
adds a gueere,‘ says, that the 
“ re^on given % 33 H. 6. is, because 
if the freehold be in 1. S. the plain- 
** tii^ cannot have trespass, ,be the de- 
** fendant bailiff or not. But there it 
“ is holden that, in an avowryJbr rent 
Jliailiff, it is a good traverse ta say. 


or in a general form that the matter may be traversed in trespass clausum 
complained of was done under the au- Jregit, as well as in replevin, on the 
thority of an act of parli^ent, and to ground that as trespass is maintainable 
give the special matter in evidence by against a wrong-doer by a person in 
express clauses in acts of parlian^ent; possession, even if hcalmvc no title, 
as by 43 Eliz. n. 2. s. l9. in the case of 1 East, 244. Graham v. Peat. 3 Burr, 
poors’ rates. 23 H. 8. c. 5. s. 11. of 1563. Marker Birkbeck; plain- 
sewers’ rates, and 1 J. 1. c. 15. s. 16. in tiff must be peripittc^ to show that the 
the case of commissioners of bankrupt. defendant is a wrong-doer, which he 
[(/j But this is expressly over-rule^ will be unless he have the authority of 
in 11 East, 65. Chambers v. Donaldson, th*e peVson entitf^d.. 
in which it was held that tl|e command 
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Potter versus North. 


PoTTB»‘». 

NoRxnt 


Deliii, con- 
tiining one hun¬ 
dred acres, is 
parcel, ijfhich is 
the soil and free¬ 
hold of Sir 
Henry Nortli; 


side, i^ and at the said time when, *&c. and afso from time 
whereof the memory man is ne'e to the contrary, was par¬ 
cel; which said hundrM acres of pasture with the appurte¬ 
nances are, and at the. said time of the taking of the said 
horse were the proper soil and freehold (6) of the said Sir 
Ilenrif North baronet. And becajase the said horse of the 
said John Potter, at the said time when, &c. was in the said 


that he^is not baililFi, because there is 
** not any trespass done, if he was 
“ bailiff.” So is *1 Ld. Raym. 233. 
Harrison v. Britton ; where the de¬ 
fendant made cognisance os bailiff to 
I. S., the plaintiff traverses ah^uc hoc 
that he is bailiff, the defendant demurs, 
and judgment for him. For the differ-' 
ence is between' trespi^ss and replevin, 
in the former, such a traverse may he ' 
taken, but not in the latter. In other 
cases a difference is taken between a 
cognisp-nce for rent, and one for damage 
feasant; in the former case the being 
bailiff is not traversable, but in the latten 
it is. 1 Ld. Raym. 3^10. Britton v. 
Cole. S. Cf. 1 Salk. 410. 1 Ld. Raynk 
405. Redding v. Lion. But it was ad¬ 
judged in Trevillian v. fine, on consi¬ 
deration of the avithWitii-s, and scc\i^ 
now to be settled law, that in rfeplevin, 
or trespass for taking goods, the plain¬ 
tiff njay traverse the defendant’s beihg 
bailiff; for though I. S. had a right to 
take,;the cattle, yet a stranger who had^. 
no authority from him, has nqjt any 
right, and is therefore liable. •!< Salk. 
107. And it hi the same thing, wlie- 
ther the distress is lor rent or any other 
cause. In 33 H. 6^3.,lield traversable 
in avowry for 7-ent; so in 3 Lev. 20. 
Dobson V. Douglas, for a rent charge ; 

1 Leon. 'SO. Butter's case, for rent. 

2 Leon. 100 . 215. Futtei' v. Trinmett; 
and in 1 Ld. Raym. 310, it is admitted 
to be traversable when for damage fea¬ 
sant. 

4 A ^ 

(5) It is usual to say, Itliat the place 
contains a certain number of acres, but 

f . 


it does not seem necessary, for perhaps 
the spot of ground where the taking 
* was has no particular name, but is part 
of a waste, ,or field not distinguished 
into parts by Baines ; in which case it is 
enough'for the plaintiff in his declaration 
to mention the name of the whole field, 
and for the defendant to say that he 
wes seised iafee of a certain number of 
acres in the sqiid place, and so justify. 
R. on special demurser. 2 Lutw. 1231, 
1232' Saunders v. Hussey. S. C. cited 
in 1 Ld. Raym. 332, 333. Silly v. 
Dally. 

( 6 ), This is an anomalous case; it 
being against the common rule of plead¬ 
ing to say “ his soil andfreehold" gene¬ 
rally : fur it applV^s us well to an estate 
inrtail, or for life, as to an estate in fee; 
and if the avowant be seised cither fh 
tail* or for life, he ought regularly to 
shew^he commencement of it. 1 Ld. 
Raym. 333. But as this form has pre¬ 
vailed in pvowries ever since the time 
of Henry the Sixth at least, the courts 
allbw it. In Bro. Avowric, 80. which 
is an abridgement of 21 H. 7> 12 . it is 
said, “ it is a good avowry that the 
“ place where, &c. on the day of the 
“ takipg, teas hes freehold, and he took 
“ them damage feasant, quod nota per 
“ justid'. And Mordant prothonotary 
“ said, that he had seen sudi precedents 
“ ift the time of the now king, wherein 
“ the avowry was awarded good; and 
“ Broke adds, that in M..4. E. 6 . it 
“ was agreed, that to say, that the 
*• place' where, &c. is '4 acres, and 
“ was at the time of taking his free- 
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hundred acres of pastime wi^h the appurtenances, eating iiifp 
the grass there growing, a*d doing danjage there to tte said 
Sir Hmry Jjcu’onet, he the said»//«iry ijie now defend¬ 
ant, as bailiff of the said Sir Henry North baronet and liy his 
comuiand, at the said time when, &c. took and distrained 
the said horse in the saul hundred acres of pasture with the 
appurtenances so as aforesaid doing duma^ there, &c.; and 
this he is ready to verify ( 7 ): wherefore he prays judgment^ 
and a return of the said horse, together with his damages, 
costs, anji charges by him about his suit* in that behi^f’ex¬ 
pended, according to ^le form of the Salute in ^uch case lately 
made and provided, to be adjudged to him, &c. * ^ 

And the said Joh7i Potter say^ that the swd Henry North 
esquire, by reason of any thing before alleged^.as bailiff of the 
said Sir Henry North baronet, ought not to ,acknowlege the 
taking of the said horse in the said place in which, &c. to be 
just, because he says th4t the said hundred acres of l)asture 
with the appurtenances’called the Delfey are, and at the said 
time of the taking of the'said horse were, the soil and freehold 
of the said Sir Henry North baronet, as the said Hemy North 
esquire hath above thereof in pleading alleged. But he the 
said John further says, that the faid hundred acres of poslures 
with the appurtenances called the Delfe, are, and at the said 
time of the taking, &c.^ and ahso for ali* the ‘time whereof the 
memory of man is iKJt to the contrary, were, parcel of the said 
place called the FenUy and for all the .tim^sjforesaid v^fe parcel 
of the manor of MildenhaU with t|je appurtenances in Milden- 
hall aforesaid, of which said raa^or the said Sir Henry North 
baronet, long before the said time of taking. See. and also at 
the said time of taking, wa^ 'seized in his demesne as 6 f fee: 
and that he the said Johtiy long before 4iie; said time of faking, 
&c. and also at the said time taking, &c. ^s, and yet is. 


PATTER V, 

ORTH« 




and because the 
horse was in tfle 
said place da 
mage ijpasant, 
defendant dis. 
trained him: 
wherefore he 
uihys judgmeiit 
and a return. 


C 348 3 

Plea ill bar. 


Flaintifl' admits 
the place to be 
tlie froeliold of 
Sir Henry 
North, 


but parcel of 
the h'cnii. 


and of the 
manor of Mil- ■ 
dcnliall whereof 
SJr Henry • 
Nortli was 
seised in fee. 
Plaintiff sclted 
in fee oPaif 
ancient mef- 


hold, wherefore he took them damage 
^'‘feasant, was a good ^avowry; and 
** the same law in the case of ff^nibish, 
“ which was much argued, quod nota, 
et concorddt 10 H. 6.” So in Bro. 
Avowrie, lOJ. 122. Nay in Bvo. 
Avowrie, 72. (9 Ed. 4. 28.), “ excep- 
tion was taken chat the defendant 
“ said he was seised in fee of the place, 
“ instead of following the antient form 
of its being his freehold* But Moyle 


“ said, it is the better form, ^ov free- 
“ hold rests in t^rac sorts, and tliere- 
“ fore more uncertain.” So is Ow. 91. 
Still however, to say ijiat he is seised 
generally, without saying ^tohat estate, 
is bad on special demurrer. 2 Lutw. 
1231, 1232. Saunders v. Hussey, S.C. 
Garth. 9. 1 Ld. Raym. 332, ^33. 

(7) An avowry, being in the nature 
of a Beclaratio'if, need not be averred. 
Co. Lite. 303. a. » 
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•Atge, being one 
of the freehold 
tenements of 
the said manor. 
Divers 'antient 
freehold mes¬ 
suages are held 
of the said *■ ^ 
manor in fee,* 
by rents and 
services, * 
and divers aii( 
.cient euttomanf 
messuages 
gristed and 
grantable by 
copy at the will 
of the lord. 


seised in his demesne as of fee, pf and In an ancient messuage 
with the appurtenances in MildenhaU aforesaid, being one 
of the freehold tenements of the said makior of J^IildenhaU 
afore'said, and held of the said manor by rent and services; 
and that there are, and for all the time aforesaid were in 
MildenhaU aforesaid, divert ancient messuages, being free¬ 
hold tenements, «which arc, and for all the time aforesaid 
were, held of the said manor of MildenhaU in fee-simple by 
several rents and services, parcel of the same manor; and 
that {here are, and for all the time aforesaid were, within 
MildenhaU afqresaid, divers ancient messuages, being cus¬ 
tomary tenements, parcel of the s^id manor, granted and 
grantable by the-lord of the ^id manor for the time being (8), 
at the 'mill (9) the lord, according to the, custom of the said 


(8) Where a copyholder alleges a 
custom within the manor for commoiv 
or other profit, though it is usual, yet 
it does not seem necessary to say 'oahat 
estate the copyholders have in their te- 
neme&ts; for whether it be for iife, for 
years, or jn fee, t}\e common, &c. be¬ 
longs to them for the {ime. 2 Saund. 
326. Hoskins V. Robins. But in other 
cases, U is not sufficient to plead that 
the land is dcmiseable, &c. without 
saying for what estat^nSav.lSl. pi. 2Q5. 
Archbishop of Cahterhury'B case. White 
the copyhold is imfee-simple, the usual 
mode of pleading is, ** that certain .es- 
*'* tates (describing them) at tlie said 
“ time when, &c. were, and from time 
“ Vhoreof, &c. have been, and yet aid,’ 
“ customary tenements within ^hd par- 
** cel of the manor of S. demised and 
** demiseable by copy of the rolls of the 
*• court of the said manor by the lord of 
** the said manor, or by his steward of 
the court of the said manor for the 
time beingi to any person or persons 


willing to take the same injee-simple 
or otherwise, at the will of the lord, 
« according to the custom of the said 
“ manor.” The words in fee simple or 
othirtvise, Lib. Plac. 63. 393., or in fee- 
simple only. Ibid. 274. seem to be suf¬ 
ficiently descriptive of a copyhold inhe- 
ritatfee; and some precedents do also 
add the words in tail, for term of life or 
years; Rob. Fint.466. 471«; and others 
for term of life, of lives, or years. 1 Bro. 9. 
Lib. Plac. 27. 418. Ante, 146. 
these additions seem unnecessary, for 
it would be no variance in case it ap¬ 
peared in evidence that some of the 
copyholds had at any time been granted 
for a Estate than a fee-simple. For 
it.seems a settled rule, that wliere by the 
custom the lord may grant in fee-simple 
he may grant any less estate, though 
there never was such a grant before. 
Co. Litt. 52. b. I/Roll. Abr. 511. (L). 
4* Kefp.' 23 a. 1 Leon. 56. Kempe and 
Cartet^a case. 6 Mod. 67. Smartle v. 
PenhaUoto [e] Where thb copyhold ia 


[e*] Although it is tri\e, as is stated also good, yet it does not follow, that 
above, that if there be a custom in a this latter estate will be an estate.tail: 
manor to grant a copyhold in fee-sim- fdr after much discussion it seems now 
pie, there a grant of a Ibss estate, 'as to to be considered that the statute de 
a person smd the*’ heirs of his body is donis does not extend to copyholds; 
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manor, by copy of the rolls of the court of the said manor: Potter»>. 
and that the several tenaij^ of the said freehold tenements North. ^ 
being seised of their several tenemevtl in their demesne as Theaevewl • 
of fee* and all (10) those whose estate they severally have freehold tenmotB 
in the same, for all the time afores&id, have had, together pl^ription to 
with the said tenants of the said customary messuages, the 
sole and several pasture of^;hc safd one hundred acres of pas- oftoesnidplaTi*, 
ture, for all their cattle (swine, sheep, and northern steera, 

,* I , !• .1 .“the copyhold 

excepteti) *, levant and coucfiant upon their said respective tenants for ccr- 


freehold tenements, every year, at all times of the yeaP, a? to 

their said several freehold tenements belonging and apper- **This is unne- 

taining. And that in the same manor there*is^ and for*all ^ 


for life or lives only, there instcatl of 
fee-simple it would be for life or lives^ 
or otherwise as the custom warrants. 
Lib. Plac. 373. 396. The differej^t 
entries on this head are referred to in 
Cornwal’s Tables, 54*2. 

(9) These words are essential; for it 
is held to be fatal to say, tfiat tlie lands 
were demisable by copy of the rolls of 
the court, without adding ** at the xvill 


« of tHe lordr 2 Luhv. 1166. 1171. 
Hill V. * Bolton. If these words are 
pmittedp it will be intended an estate in 
fee at common law. * 1 Lutw. 126. 
*Crovother v. Oldjield. 1 Salk. 365. S.C. 
But if the omission is in a declaration, 
it will be cured by a verdict. 1 Salk. 
365. [/]. 

(10) Whoever claims any common 
^r profit in right af a freehold estate^ 


though, if there be a distinit custom in 
the manor to entail coyylfolds, the cus¬ 
tom co-operating with the statute will 
gf/e such an estate all the qualities 
of an estate-tail. Co. Lit. by llarg* & 
Butl. 60. b. and note 406. 3 Co.^. b. 
Brish v. Reeves. Cro. Car. 42. Rotoden 
V. Malster. 11 Mod. 199. ^Uams v. 
Hincloe. 5 B. & A. 458. Doe v. Clark. 
1 Dowl. & Ryl. 44. S.C. Therefore It 
there be no such custom, the grantee 
will not take an estate-tail, but a fee-' 
simple conditional at common law: and 
consequently as sooi^ as be has i|8;^c he 
has the same power over the proj^erty 
as if he were seised, of it in fee-simple 
Absolute. 5 & A. 462. 

[f2 The omission of the words \it 
the will of the lord,” distingpiishes cus¬ 
tomary freeholds or tenant-right estates 
from copyholds. In the north of Eng¬ 
land, tenures of this kind are more 
common than in other parts: those 


viliich • are held by copy of court- 
roll, according to the custom* of the 
manor, though ,not at the will of the 
lofd, pass by sari%ifdejr and admittance, 
and arc Aot dcviscable, except there be 
a custom in the manor which renders 
the\u so, and the freehold is’ in the lord* 
of the manor. See the cases collected 
jp 4 East, 271. •Doe v. Huntingtout 
5 ^ast,^!. Roe v. Vernon. 3 Bos. Sr Pull. 
378. Dtrrell v. Dodd. 7 East, 299. 
Doc V. Danvers. See ^Iso Hargrave 
and Butler’s Co. Litt. .59. b. note 1. 
Though they a^e * caUed customary 
freeholds, yet the tenants have ho 
votes at the election of> knights for the 
shire. See Blackstone’s Law’Tracts. 
— Consideratiohs oi^ Copyholders, and 
31 Geo. 2. c. 14 . And as to the effect 
of a purchase of the seignioiy by the 
(^wner of the customary estate, see 
16 Eut, 406. iloe v. Briggs, 1 Barn, 
dr Cress. 448. Doe v.Vackson. 
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c. 

•Noath. 



•qd^ several 


copyhold tc- 
mftnts by cus¬ 
tom, topi'tlier 
with the said 
free tenants. 


Plaintiff put ' 
his sud horse 
int^tlie said 
place, 


tihe time aforesaid was, Such a cui^om (11), that the several 
tenanfii of the said customary ni^ssuages, together with the 
said free tenants, wefejised and accustomed to have the sole 
and several pasture of the said one hundre'^ acres of^iasture 
for all their cattle (swine, sheep, and northern steers ex¬ 
cepted) leoant and edtwhant upon their several customary te¬ 
nements aforesaid^* every ydar, at*all times of the year, as to 
fheir several customary tenements (12) belonging and apper¬ 
taining. And the said John being so seised of the said mes¬ 
suage With the ajipurtenances in form aforesaid, he the said 
John, before the said time of taking, &c. put the said horse 
in the said declaration specified, being* his own proper horse 
\evant and couchant upon his said messuage, into the said one 


must prescribe for it in a que estate. 
See ante, 346. and note (2). * • 

(11) But where a copyholder claims 
common, or other profit in the lorJi 
soil, he cannot prescribe for it in his 
own name, on account of the baseness 
and weakness of his estate, which, in 
consideration of law, is only a tenancy 
at w'ill; neither carf’he prescribe in the 
lord’s name, for he canAot prescribe for 
common or other profit in his own soil: 
therefore of necessity the copyholder 
must entitle himself to, it by way of 
custom within tke \nanur, as in tips 
case. But where ^ a copyholdfir claims 
common, or other profit, in the soil of a 
'stranger, Which is not parcel of !he 
manor, he must preairibe in the name 
of die lord, namely, d»at the lord of thp, 
manor and his ancestor, and al) those 
whose estate he has, have had etfmmon, 
&c. in such a place for himself and his 
customary tenants, &c. for he has the 
fee of all* the c^ypyhoWs of the manor. 
4 *Rep. 31b. Foislon v. Crachroode. 
6 Rep. 60 b., Getevoard^s case. Hob. 


86. Cro. Eliz. 390. Pearce v. Bacon, 
Moor, 461. See the form of claiming 
hy custom.. Winch. £nt. 931, 932. 
1026, 1027.. Co. Ent. 10. a. Lib. 
Plac. 393. 2 Lutw. 1326. Hutchinson 
V. Jackson ;,'and by prescription in the 
lord. Co. Ent. 9. Winch. Ent. 971, 
972. Lib. Plac. 373, 374. 2 Lutw. 

1327. 

t (12) It is not necessary to say, that 
the commod or other profit belongs to 
the customary estate, for, as all the pre- 
oedents are, tanquam ad tenementa sua 
custumaria spectant', it is held sufficiciit 
to tplead it so; though in strictness, 
whegi common, &c. is claimed within 
the manor on the lord’s soil, it properly 
belongs'to the estate; and if the copy- 
holder enfranchise the copyhold, the 
db'mmon, &^c. is lost, [g] Indeed, where 
he clafms it out of the manor, it belongs 
■to the land, and not to the estate, and 
it is not lost by the enfranchisement of 
the copyhold^. I (Salk. 366. CrooDther 
v! O^eld. 2 Ld. Ilaym. 1225. 


[g] But where a copyhold tenement that having always continued demis- 
to which a right of cofnmon was an- able, while in the hands of the lord, it 
nexed, having vested in the lord by w;as a customary tenement, and as such 
forfeiture, he rc-grantediit as copyhold w^ still ehtitled to right of common, 
with the nppurteijiances; it was held, S'R, & K,\ 5% Badger y. Ford, 
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hundred acres of pasture widi the fqppurtenances, called the ^^”**'*’ 
Del^, to depasture the ghis| there then growing, and the said i _ j 
horse at the said time of taking, 3cc. wqsin the said one hun¬ 
dred odths of pasture with the appurtenances, called the Del/e, 
eating up the grass there then growing, until the said Henry 
North esquire, on the said 18th day oi'*Jtme in the said 19th • 

year of the'reign of our said lord the now king, at MildenJiall 
aforesaid, in the said one hundred acres of* pasture with the^ 
appurtenances, called the Dclfe, parcel of the said place called 
tlie Fenn, took the said horse of him the said John, and {he 
same unjustly detained, against suretjes and pledges, tiatil, 

&c. as he the said JoAw'above thereof complainS against him; 
and this he is ready to verify: wherefore since the said Henr^ 

North esquire hath above acknowletlged the taking of the said* 
horse, he the said John prays judgment, and Ins damages on 
occasion of the taking and detaining of the said horse to be 

adjudged to him, &c. • • • 

And the said Henri) North says, that the said plea by the Demurrer, 
said John Fatter in manner and form aforesaid above pleaded 
in bar to the cognisance of him the said Henry, and the mat¬ 
ter in the same contained, are not suflScient in law to bar him 
the said Henry from having a return ^of the said hors^ to 
which he the said Henry North esqyire has no necessity, nor 
is he bound by the law of* the land in any manner to answer; 
and this he is ready^to’verify; wherefore, for want of a suf¬ 
ficient plea in bar in this behalf, he the said Henry, aajaefore, 
pfifys judgment, and a return of the ^a'dSlforsej together with 
his damages, costs, and charges fty him in this behalf siis- 
tained, according to the form df the statute aforesaid, to be 
adjudged to him. Sec, • , 

And the said John Potter iays, that the said plea* by the swd Joindef. 

John Potter in manner and form aforesJitl a^ve pleaded in 
bar to the said cognisance of the said Henry, aand the matter 
in the same contained, are good and sufficient in law to bar him* 
the said Henry from having a return of the said horse; which 
said plea, and the \natler in th^ sapie contained, he tlje ^aid ^ 

John Potter is ready to verify and prove, as the court, &c. C 3^0 ] 
and because the said Henry Not'th esquire does not answer th^ 
said plea, nor.in anywise deny the $ame, he the said John Pot¬ 
ter, as before, prays judgment, and his damages on occasion 
of the taking and unjust detaining of the said horse to be ad¬ 
judged to him, &c. But because j|he «urt of our »id lord Amoifofiar. 
the king now here is not yet advised of giving their judgment 
VOL. I. “ Xx ‘ 
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Potter w. of and upon the premises, a day thereof is given to the said 
North. ^ paitios, before our lord the khig, until the Morrow of the 
■' >/«/// Trinityi whereljojiver, &c. to hear their judgment of and 

upoiuthe premises, because the court of our lord the IflCng here 
is thereof not yet, &c. ' 


Case 58. Potter versus North. 

S.C. 1 Ler.sfes. Ti EPLEVIN by Potter against North for the taking and 
a ^0^*5^3.517. detainhig of a horse of the plaintiff, 18th Jiffie, in the 
A proscription ‘ 19th year of thp now king, at Mildnijiall in Suffolk, in a place 
tcnantsfanra' there Called thc'&c. ‘ Tile defendant makes cognisance 
custom by Uie ftg bailiff to Sir He.M'y North baronet, because he says that the 
of^mano”to place called the Fenn bontains ten thousand acres of meadow, 


liave tho Wo 
pasture of land 
for the whale 
year, ill exclu¬ 
sion of tho lord 
or ow^ior of tlic 
soil, socins 
good. 


whereof a place called die Delfef containing one hundred 
acres, is, and from time whereof, &ct has been parcel, which 
is the freehold of the .said Sir Heniy^North', wherefore he took 
the horse there damage feasant, &c. The plaintiff pleads in 
bar to the cognisance, and confesses that the place called the 
Dcffe, is parcel of th^ said fenn, and that it was the freehold 
of the Said Sir Ilem-y. but he further says that the said one 
hundred acres tailed the l^clfe are, and from time whereof, 
&c. were, parcel of the manor of Mtldmhall whereof the said 
//67^3f*was seised in fee, * And that the plaintiff at the said 
tihie when, ^c. was seised of an ancient messuage with 
thfc appurtenances in Mildenhall, being one of the freehold 
tenements of the said manor, and held of the same manor by 
I'ciitsrand services, in his demesne as of fee; and that there 
are, Miid fi’om time ^'^hereofi &c. were, divers ancient mes- 
sviages, being freeliold fdnements, held of the said manor in 
fee-simple by’^nts and services, parcel of the said manor; 
and that there are, and* from time whereof, &c. were, divers 


ancient messuages, being customary tenements of the saitl 
•mano*!’, grantable'by copy ofJ»c«urt-rdll. And then the plaintiff 
jays a prescription, that the several tenants of the several free* 
hold tenements, being seised of the said fenemeftts in their dv* 
mesne As of fee, “ and aW those whose estate* they severally 
“ havetin the same, for all the time aforesaid have had, toge- 
“ ther witli the tenants of the said customary messuages, the 
solc^^nd several pasture of the said one hundred acres of 
[ 351 ] “^pasture, being the place called the Delfe, for all their cattle 
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“ (swine, sheep, and nqftlieyi steers excepted) levant and 
“ conchaM upon their several freehold teijeineiits, evfery*year 
** and at all times of the year, as to theii* several freehold tene* 
tnents belonging and appertaining.” And he further lays a 
custom witliin the said manor, “ that the several tenants of the 
said cUstoninry messuages, together with the said freehold 
tenants, fiave been used *and accustomed, to have the sole 
** and several pasture of the said one hundred acres of pasture, < 
“ being the place where, 8ic. for all their cattle (swine, sheep, 

“ and northern steers excepted) and couchant upcn. 

their several customary tenements, every year^ at alltl e\ 

“ of the year, as to their several customary tenements elong- 
ing and appertaining.”. And the plaintilFfiu*ther says, that 
being so seised of his said messuage, he put* in his horse, 
which was hxxint and conchant, &c. to depas^re the grass 
there growing; and that afterwards, lo wit, at the time, 
when, ike, the defendant of his ownVrqng took and declined 
him, as he has before declared, &c.; upon which bar to the 
cognisance the defendant deuiurred in law. 

And it was argued * by North king’s counsel for the de¬ 
fendant, that the bar was not good for several reasons; 1. That 
the freehold tenants, and the cppyhoiclers, cannot join* in 
claiming one entire interest. 2. That an entire thing cannot 
be claimed by prescription and custom to|;ethe*r, as is done in 
this case: for the grant to the freehold tenants, and the usage 
»)f Jthe copyholders, could not begin* together. 3. Tlfat^the 
owner of the soil cannot be wholly^ excluded. 4. That it is 
a new invention to exclude the ^ord from his own soil; for 
although he may be stinted, as in Yel. 129.f, yet he cannot 
lie totally excluded at all times; but only for a certain limited 
time, as in the books of Hutt. Rep. 45. 3 Edw. 3. 29, *^30.; 

15 Edw. 2.; Prescription 51.;^ 46*tldw.* 3. 21.; Co. Litt. 
122. a. 5. It is contrary to the nature of contmon, or feed¬ 
ing, to be appendant or appurtenant & a house, but it ought 
to be appendant or appurtenant to land; for a house is for^hc 
habitation of men, and n&t for ctitjle to be levant and cotwJianl 
thereon, and common or feeding is to be taken by the mouth, 
ofi cattle levartt and 'couchant upon the land, and not upon 
a house $. Bi!t true it is that a man may prescribe fot coip- 
mon in gross, but then he must^not prescribe for cattl* levant 
and couchant in any place; 1 Inst. 121. b. || 6. By this 

prescription and custom the*lord will be totally excliuled, and 
the land may lie waste to tlie prejudice of the commonwealtl^; 

Xx 2 , 


POTTEIt < 0 . 
Nokth. 

V.---^ 


Argiiniont^br 
the doIVniluut. 

* See liis argu¬ 
ment at liirgt! 

1 Vent. 

Queryj whether 
freehold and 
copyhold te¬ 
nants can join 
in claiming one 
intire interest. 
Or whetlier an 
entire thing can 
be claimed by 
prescription and 
custom together, 
■f* Kcnrick v. 
Piirgircr. * 

X Pitt V. Cluck. 


§ See ante, 34G. 


II Tliis is de¬ 
tailed in Mellor 
V. .Spatcinou, 
ante, 'M‘2 
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POTTKR O. 
North. 

’-*-' 




* Sec antea 28, 
note (4.) * 

2 Sound. 324. 
Hoskins v. 
Rdoins. Le- 
mncy and cou- 
chancy is the 
atandvd of the 
quantum of 
common whicli 
the commoner 
is entitled to, 
and the lord has 
rest. . 


Argument for 
plaintiff. ‘ 


for the tenants by their own prescription and custom do not 
claim ‘thd sole pasture but for certain cattle w’hich are to be 
levant and couchant u^Tua their messuages ;c and iftheyj^e be no 
such 'cattle in any year, then the land will be waste; for the 
lord cannot intermeddle, and the tenants have only the herb* 
age for the mouths ol' their^cattle^/evanl and couch^ntf &c. (1) 
therefore, if they, have not cattle enough to feed all the pas¬ 
ture, the residue will be wasted, and so the prescription and 
custom are bad. For a prescription for sole pasture for all the' 
year .ought to be 'generally fur * all cattle, and not restrained 
to.any limited^ number f but otherwis^^ it is of common, for 
there the leVancy and couchancy, or other restriction, is the 
standard or mptwand, of the quantum of common which is 
only a part of, tlie herbage, and the lord has the rest. But 
where all the l^erbage is claimed, it will Le absurd to limit it 
to a certain number or kind of cattle: fur by this reason all 
the hfiTbage may be plaihicd for two or three cattle only; 
whereas if any great number of cattle* whatever be put in, the 
lord has no wrong done to him, his tenants having the sole 
pasturage for the whole year: but if the sole pasturage is 
claimed for a certain time only, then such grass as is not de¬ 
pastured by those cattle, is^ left for the benefit of the lord. 
7. Tha’t this prescription'is not good, because it cannot com¬ 
mence by grant‘at tltis day; for it is contrary to the nature of 
a grant, to grant an entire thing, and y>£t restrain the grantee 
fron\,lihving it, except by the mouths of his cuttle leoant aiid 
cmichant upourhis m'essuagp, a^l fur no others. And there- 
foAi if the grantee have noj; such cattle levaiU and couchant^ 
he loses the benefif of his grant, and yet the grantor will not 
have it, but the pasturage wil^ be utterly lost in prejudice of 
the jfliblic good: anej, then if it cannot be gootl by grant, it 
cannot be goodiby jn'escrTption, and so the prescription is bad: 
and much mofi$ was said to shew that the bar was not good. 

Coleman, of counsel with the plaintiff, urged, that the bar 
to the cognisance was good, and said .tjiat.the prescription 
'and custom might well comfti^nce; for it W'as first the usage 
pf the copyholders, which did not exclude Uie lord, and then 
the grant of the lord to the freehold tenant^ whereby be 
granted* to them the sole‘pasturage together with the copy- 
holdersf and excluded himseltj and so the prescription com- 


(1) And a person',' who lial only chant, cannot license the cattle of 
pasture fur his cattle levant and cou- stranger to feed there. 2 Leon, 202. 
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meiiccd at first. And be further said, that although the. sole 
pasturage is restrained to taken by th« mouths of the cattle 
levant and couchaM^ which iftrima facie to be but a mere 

common, yet it is but evidence of a coumion; and tiie defend¬ 
ant, having demurred to it, has confessed the truth, as the 
plaintiff has alleged it, that it is a sole pasture. And it will 
not be intended but that the cattle levant «nd cotwhant, &c. 
are sufficient to depasture! all the herbage; and then the pre^ 
scription is reasonable enough. Afld it was well argyed by 
him, and a case cited by him to be in Trin. 1654, Rol. S4£r. in 
this court, where a man claimed a fold-course, in^ exclusion* of 
the owner of the soil by prescription, and adjudged good. , 
And the court seemed to Jn^liue that tl^ plea and pre¬ 
scription was good (2.) ^ But they directed that there should 
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A pr^ription 
for a luld course 
im exclusion of 
Uw owner of 
the soil held 
good. • 


(2) It has been long sipcc settled, 
lliat a man may prescribe to have the 
sole and several pasture, vesture, or 
herbage for a limited time Tn every y.car, 
in exclusion of the owner of the soil. 
Fitz. Prescription 51. Co. Litt. 122. a. 
2 Roll. Abr. 267. (L), pi. 6. Winch’s 
Rep. 6. Sir George Sparke*s case. S. C.. 
Hutt. 4?5. Pitt V. Chick. ’But it was 
for some time a question, whether a 
prescription for a sole and several pas* 
tare, Sec. in exclusion Of the owner ofi 
the soil for the xahole year was good. •In 
Vaugli. 251. North v. Coe, S. C. l,^cv. 
253. the court of Common Pleas was 
equally divided upon it; but*in the 
principal case, the court of K. Pi. in¬ 
clined to think the prescription niigllt 
be supported; and in Hoskins v. ftobins, 

2 Saund. 324. S. C. 2 Lev. 2. Pol-* 
lexf. 13. 1 Mod. 74. it was adjudged 
that the prescription wag good ^ for it 
does not exclude the lord from ai^ the 
profits of the land, as he is entiUed to 
fhc mines, trees, and quarries: and the 
law has been ko considered ever sindc. 
So a tenant may prescribe to have all 
the thorns growing upon such a place, 
in exclusion of the owner of the so^, 
Cro. Jac. 256. Dotoglass v. Kendal. 
But a man cannot prescribe to have 


common eo naming, for the tvAoIe year, in 
Exclusion of the lord, for this is held to 
be repugnant to the nature of the thing, 
Co. Litt. 122. a. 1 Roll. Abr. 396. (A), 
pi. 1,2. 2 Roll. Abr. 267. pi. 3. J Lev. 
268. Potter v. North. 1 Vent. 39.5. 
Bowever, it is SiSid, that the lord 
may by custom restrained to a qua¬ 
lified right of common during a part of 
the year. As where the custom was, 
that the lord h^d the place solely to 
himelf until JjSnfma^-day, and from 
that tim(* it was common to the tenants 
of the manor, and*the lord himself 
shchild only put in three horses, &c. 
this custom was Itcld good, and by the 
jmttcr opinion, a •commoner may /lis- 
trdih the lord's supernumerary V'Uttlc. 
Yelv. Ifl0. Kenrick v. Pargiter. Sit C. 

1 Brownl. 187. Cro. Jac. 208. S. C. 
cited Crg. Jac. 257. DotogUtss v. Ken~ 
dal. So it is saidj Uie lord may be re¬ 
strained, together with the commoners, 
from using the commop at ail during a 
part of the year. As where the custom 
was, that the edmmon should lie fallow, 
and hained every second year until Lady- 
day after the corn is cut and carried 
away, the custom was held good, and 
that a commoner may distrain the lord’s 
cattle which are fouiAl in the common 
X k 3 
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Potter versus J^orth. 

PoTTEH V. be a^trial at bar to try the trKth of it, to wliich it was coii- 
Nouth. seated. 

And afterwards, in Easter term a trial a\ bar was had, but 
the tenants could not .prove their title as they had alleged it, 
wherefore the lord hed a verdict, and so there was no judg¬ 
ment in this case ppon the demurrer. 

■ ■■ ■ ■ --■ — I ^ -- 

against the Castom. 1 Roll. Abr. 405, Kirhy^ hertafter mentioned. So if the 
406. Truelock\.White*\a\ And lastly, 'lord plant trees on the common, and 
it is said to have be^n held clearly, that the commoner thereby cannot have his 
the commbncrs irtay prescribe to have* common so beneficially as he ought, he 
common in exclusion of ih\i 'lord for a cannot cut them down, for they are 
ywif / of the year. 2 Roll. Abr. 267. (L), part of the\soil itself, being the fruit 
ph 1. < an& produce of the soil, but he must 

The Interest which a comAioner has bring an action orrthe case, or an assize, 
in the common is, in the legal phrase, 6 Term Rep. 483. Hadgrove v. Kirbys 
to eat the grass with the mouths of ^(firmed in the Exchequer Chamber, 
his cattle. He must'not meddle at al/ 1 Bos. and Pull. Rep. 13. So if the 
with the soil, nor with its fruit and pro- lord’s rabbits on a pommon increase so 
ducc,‘even though it may eventually much that there is not a sufficiency of 
improve and meliorate the common, common left, a commoner cannot fill 
1 Rofi. Abr. 406. pi. 10. 12 H. 8. 2. a. up the coney-burrows, for it would be 
Sir Simon de Harcturt’s case. Therq- a meddling with the soil, and a judging 
lore ho cannot cut the grass, wood, for liimself, but he must have recourse 
bushes, fern, or other thing, growing pn to his actiort against the lord. 1 Burr, 
the common ; nor can he cut the mole- 259>CooperviMarshall. S.C. 2 Wils.51. 
hills, or make fish-ponds there. 12 H. 8. } Roll, Abr. 4oS. pi. 3. Much less can 

2. a. per JirookeJ. 2Lcpn. 202. Gndb. .a commoner the rabbits to prevent 
182.pi.258. jijion. Bridg.lO.’SamlforH their increase to the prejudice of the 
V. per arg. but his ar- comyion. 1 Roll. Abr. 405. pi. 1, 2. 

,gument is supported by the authorities Ilodson v. Grissel, S. C. Cro. Jac. 195. 
there cited. 2Buls. Iffi. Carrillv.Pack. Yelv. 104. S.C. cited, 1 Lutw. 108. 
1 Sid. 251. Hotvare^v. Spdncer. It is 2 Leon. 203. It is the policy of the law 
said ill 1 Brownl. 228. that if the cblii- not to allow commoners to abate except 
inofi be full of mole-hills, a c^cimoncr only in few cases. The abator is a 
may dig them down, hnd if the lord •judge in his own cause, which ought 
make a pond in the common, a com- seldom to be permitted. Whereas an 
moncr m^y dig, an|l let the water 4 )ut: action will be^t as/'ertain the just mea- 
but this seems contrary to the au- sUreAif the damages he has sustained, 
thoritics, and particularly to 1 Sid. 251. The cases where the law allows an 
Howard v. Spencer, and to the cases of abatement by a commoner arc, where! 
Cooper V. Marshall, and Sadgrove v. the acts of the lords ar6 directly co»- 


[n] So'where A. and B., having lands certain time, it was held that A. might 
in a common field and right of commod distrain B.’« cattle damage feasant. 2 H. 
intctchangoiibly over each other’s land, Bl. 4. Whiteman v. King. 
agreed not to cxcfalse their rights for a 
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trary to the nature of the camtnon. 
Tor by the grant of it, th(f grantor 
gives ev^ry thing which is incident to 
the enjoyment of the grant, such as 
free ingress, ogress, &c. Tlierefore if 
the lord erect a wall, gate, hedge, or 
fence aroudd the common, tt) prevtfnt 
the commoner’s cattle from going into 
the common, the commoner may abate 
the erection, because it is inconsistent* 
with the terms of the grant. 2 Roll. 
Abr. 14<5. (W), pi. 2. , 1 Burr. 259. 
Cooper V. Marshall, 6 Term Rep. 485. 
Sadgrove v. Kirby. ,Tbe power of 
abatement in this case seems anado^^ous 
to other cases whcro’the-iicts done are 
inconsistent with the terms of the grant; 
as if the grantor of a toffy, ^c. stops jt 
up, the grantee may abate the erection. 
So where the commoner is deprived of 
part of his common, by tlf^ crectiop of 
a wall, gate, or hedge upon the common 


itselfy it seems he may abate the erecUon, 
for^it deprives hira*of his common, and 
lltrms no part of the soil of the common, 
and by such abatement the commoner 
‘does not at all meddle with the soil. 
2*lNTod. 65. Mason v. Cfssar. 2 Inst. 
88. Litt. Rep. 38. And yet as the lord 
may Approve, leaving a sufficiency of 
common, the comnione^^ acts at the 
peril of being punished in an action of 
trespass, provided tjie'lord has left a suf- 
* ficiency common [&}. It is said, that 
where the Ibrd makes a hedge or other 
erectioy upon the comniotf, the commcftier 
may abate the tohole : but where it is 
made upon other land, which is no 
part of the common, but surrounds the 
common, he can only abate so much of 
the erection, as to make a way for his 
cattle to go into the common. 15 H.7. 
10 b. pi. 18. 29 Edw. 3. 6. 2 Iiist. 88. 
2 Mod. 65. Mason v. Casar. ^ 


[i] A person seised in fee of tlv; 
waste may approve, although he be not 
lord. 3T.R. 445. Glo'^er's. hane. But 
there can be no approvement against 
the tenants of a manor'who have a right 
to dig gravel on the wastes and take 
estovers. 2T. R. 391. Duberlcyv.J^agCy 
nor against common of turbary. 1 Taunt. 
43.5. Grant v. Gunner: altbofigh the 
lord may approve against common of 
pasture by the stat. of Merton, 20 II.V. 
c. 4. notwithstanding there may be 
other rights of common against which ho* 
cannot approve. 6T. R. 741. Shake- 
spear v. Peppin. Xnd«a custom for 
tenants to approve by the lor^s*con¬ 
sent, and by presentment of the liomagc 
*of the court baron, does not restrain 
the lord’s riglu to ajiprove. 2 T. R. 3T>2. 


note. The lord may dig clay-pits on 
the common without leaving' sufficient 
herbage, if it can be proved that such 
right has been immeraorially exercised. 
5jR R. 4‘11. JicAeton^. Green. So he 
ma'y, with the consent of the homage, 
grant part of the soiffor building, if the 
exercise of the right be immemorial.^ 
5 T. R. 417. not^ Folkard v. liemmctt. 
^But a custom for the lord to grant 
IcTises of the waste of the manoi*, with- 
out reatoiction, is bad in point of law. 
3 B. and A. 153. Badgsr v. Ford. In- 
closures, are now generally, carried on 
under private acts pf parlian\cnt, sub¬ 
ject to and adopting tfie provisions, of 
the general inclosurc ^ct. 41 Geo. 3. 
c. 109. * • " 
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Toomes va^ts ^therin^n. 


debt aiul 21s. 
damages ; 


Cwe 59. ‘Toomes, Acjministrator of Toomes, ixrsus 

‘ Etherington. 

'P9SiAi,J^eeTUh{\) Car. 11. Regis. Rol. 291. 

Scire facias. /^UR lord the'king hatfti sent to the sheriflFof London his 

writ close in these words, to .wit; Charles the Second, 
by the grace of God, of England, Scotiand, France, and Ireland, 
king,'defender of the faith, &c. to the sheriffs of London, 
Aju|^ent*re- greeting; whereas WiJMam Toomes esquire, lately in the court 
liam ToomM ill keepers of the liberties of England by authority of 

^tiasrdLdbn? l^arliament, in ,the upper bench at Westminster, without the 
ant for 20001 . of the sai^' keepers, and by the judgment of the said court, 

recovered against Fobert Etherington b'f dhelsey, in the coun^ 
qf Middlesex, gent. By the name of Fobet't Etherit^on of 
Chelsey gent, otherwise dalled Robert Etherington of CheUey 
aforesaid, gent. 2000^ of debt, and* also shillings for his 
damages which he had sustained as* well on the occasion of 
the detention of that debt, as for his costs and charges by him 
about his suit in that behalf expended, whereof he is convict¬ 
ed, hs appears to us of recorfl; and afterwards the said Wil¬ 
liam diSd intestate, after whose death administration of all 
and singular the' goods and chattels,' rights and credits, which 
were of the said William at the time of bis death, by William, 
by Djvjue Providence, archbishop of Canterbury, primate of all 
Ehgland, and .metropolitan^ at London, to wit, in the parish 
of St. Maiy-le-Bow in the ward of Cheap, on the 27th day of 
May in the year of our Lord 1660, was committed to one 
Richasd Toomes gent.; and now on the behalf of the said 
Richot d, in our court,before us, we have been given to under¬ 
stand that, although judgiiftent be thereof given, yet execution 
of the debt antf damages still remains to be made to him, in 
'delay of the said faithfuY administration, wherefore the said 
Richard has besought us to provide for hin^ a fit remedy in this 
The are particftlar; and we, being vdHing that what is just in this 
gire the defend- particular should be done, coqimand you, that, by good and 

your bailiwick, you cause i£ to be‘made known 
VII, &c. ^ to tlie said Robert that he may be before us at Westminster on 

Wednesday next after fifteen days of Easter, to shew if he has 

__ » 

(1) In the two formef editions^ it is f<--Lev. 120. and 1-Sid. 167. that it is a 
the eighteenth year, but it seems, from mistake, and should be the ^^eenth in- 
%v!iat is .said in 362. and also from stead o'f the eighteenth year. 


said William 
Toomes died 
intestate, i^id 
Hichard 
Toomes is his 
administrator. 
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or knows of any thing to.say ibr hiniseUj why the said Richard 
ou^t not to have his execiftion against Jiim for the de&t and 
damages aforesaidf according to the foVce, form, and ef&ct of 
the said recovery, if it shall seem expedient to him, and further 
to do and receive whatsoever our court ^fore us shall then and 
there consider in that pai;}Jcular^ and have you tliere then 
the names of those by whom you shall so cause it to be mode 
known, and this writ. ’Witness, Sir R. Foster knight, alt 
JVesfminstcr, the 12th day of Fedruofy in the '13th year of our 
reign. At which day before our lord the Icing at Westmittsfer 
comes the said Richard Toomes in hi^ proper person, and the 
sheriffs, to wit, IVilliam Reake and William Boulton, returned^ 
that the said Robert has nothing in their bailiwick whereby 
they could cause it,to be made known to him,'nor is he found 
in the same, and he does not come; whereupon, as before, 
the sheriffs are commanded, that by good, &c. they cause •it 
to be made known to the said Robert Fiherington, that he may 
be before our lortj the Ving at Westminster on Thursday next 
after one montli of East^, to sjiew in form aforesaid if; &c. 
and further, &c.; the same' day is given to the said Richard 
Toomes there, &c. At which day, before our lord the king at 
Westminster, comes the said Richard •Toomes in his proper 
person, and the said sheyrifis, as bhfore, return that the said 
Robert has nothing in Ips bailiwick whereby'they can cause it 
to be made known tef him. And the said Robert, on the same 
day, being solemnly called, likcwise.con)^ by Georg^efUU his 
attorney; and thereupon he the zaSARichiTd Toomes brings here 
into court the letters of administration of the said jarchbisftop, 
which testify the committing of the said letters of administrai- 
tion to the said Richard Toaptes in form aforesaid; pnd he prays 
execution against the said of»tl]e debt and damages 

aforesaid by virtue of the said recovery to be adjudged to him, 
&c. And the said Robert prays a ^ay to imparl to the said 
writ of scire facias until Friday next after the Morrow of the 
Holy Trinity, &c. \an(^ he has it, &c.; the same day is given 
to the said Richard Toomes tlicte, '&c. At which day before 
our lord the^king at Westminster comes as well the said Richard 
'Toomes in his proper person, as the said Robert Etherington 
by his said attorney; and the saicl Robert says tha£ the .said 
Richard Toomes ought not to. have his execution against him 
of the said debt and damages by rpason of the said recovery, 
because he says that, after the rendering of*the said judgment, 
to wit, oil the 4th day of June in the year of our Lord 1655, 


Toomes v. 
Ethxhimo- 

TOH. 



SheriHii return 
trikt deffepdant 
iias nothing,&c. 
and is not found. 


AlitLt tcire Ja¬ 
nas. 


Defendant has 
nothing, &c. 


Defendant ap¬ 
pears. 

Profert of let¬ 
ters of adminis¬ 
tration. 


Defendant 
prays Icare to 
insparl. 


Defendant 
pleads th&t said 
Rii^fuud 
Toomes exe- 
evtio non. 
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Toomes &^W,£kherington. 

Toomes ». at Loi^dou, to wit, in the parish of•6'/. Btdtolph BisAopsgate, 
£thering- ijondon^ he the saii William Tdomesy with force and arms, 
feJonjously and wilfully killed and murder^i himself <agmnst 
bccajisc the said the pence of oui* Said lord the now king ; and afterwards, by a 
Tooinct folo- certain intjuisition inebnted taken at Lojidon aforesaid, to wit, 
niuusiy niur. parish anti ward aforesaid, on the 4th day of June in the 

and was found ycai’ ot our Lortl 1655, beiore Edxoard Morton gent, then 
ftio de se ^ tfie "Tcoroiier of the said city of Londotu dpon a view of the body of 
ffltion. The the sajd William then and there lying dead, by the oath of 
»quisitiod set 2lic^.&rd Carter^ See. (the names of the jurors,) good and law¬ 
ful men of tlje ijaid city, teing then and‘there sworn upon their 
oaths before the said coroner to inquire when, where, and 
how the said William Toomes tjame tb his deatli, it w'as pre¬ 
sented that th6 said William Toomes^ ^pn .the said 4th day of 
Jime in the said year ^f our Lord 1655, being by himself in 
Ihs bedchamber in the hoqse of Paul Binder gent, situate and 
being in the said parish of St, Buttolph Bishops<^atc in the ward 
aforesaid, and not having God before his eyes, but being moved 
and seduced by the instigation of the devil, then and there, to 
wit, on the said 4th day of June in the said year of our I^ord 
1655, took into his hand a certain piece of bed-cord of the 
value oii one penny, and did then and there tie and fasten one 
end of the said piece of bm-cord to. a pillar of the window of 
the said bedchamber, and the other end of the said piece of 
bed-cor(i around the neqk of him the ^aid William Toomes^ 
then hild*there standing and being upoir the ledge of the sakl 
wii^dow: and that hie the said William Toomes, (one end of the 
said piece of bed-cqrd being put, placed, and fastened upon 
the pillar of the said window, and the other end of the said 
piece pf the* said bed-cord around the neck of him the said 
William Toomes in* Erfdimqr and form aforesaid,) feloniously, 
wilfully, and aj^'a felon of himself, did then and there slide 
und throw the body of lv,m the said William Toomes from off 
the said ledge of the said window; and by such tying, placing, 
gnd'lafitening of both ends of ^ the sajd p^ece of bed-cord as 
aforesaid, and by such sliclin); and throwing of the body of 
t ,356 ]. him the said William I'oomes from off the said le^ge of the said 
window,, he the said William Toma’s then and tjjere, with the 
said piece of bed-cord, wilfully and tbloniously, and as a felon 
ofhinisclfj did hang, choak, und strangle himself, of which 
said hanging, choaking, and strangling, in manner and form 
afofesauU he the William Toomes then and there, to wit, 
on*the said 4th day of June in the said year of our Lord 
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1655, at London afbtesdtd, fti the parish and ward aforesaid, Toomes v. 
instantly died (2), as by the said inquis^tiftn, returned unto the 
court df our said lord the king before the king hiinselfj. now ^ ' t 

being at Westmuistery and there remaining of record, more 


(2) It has been held necessary, in\he 
conclusion of the inquisition to add, 
** And so the jurors aforesaid, upon 
** their oath aforesaid, do say, that the 
“ said A. li. in manner, and by the 
“ means aforesaid, feloniously, wilfully, 
** and of his malice aforethought did 
“ kill and murder himself." And^ in¬ 
quisitions have been quashed for omit¬ 
ting this conclusion of stCseipsum mur- 
dravit. 2 Lev. 1.52. Ilex v. Aldenham. 
S. C. 3 Keb. 601<. 1 Hawk. P. 

c. 27. s. 13, 14. But it is not added in 
the inquisition set cut in Hjdes v. Petity 
Plow. 255. a.; nor in the inquisition in 
this case. In 1 Keb. 66. Rex v. Porkcy 
Tvoysden justice held it not necessary ; 
and in 1 Salk. 377* Reg. v. Clarke^ S. C. 
7 Mod. 16. the court of K. B. held tlic 
inquisition good without it. This iS not 
like the case of killing another persouy 
where there are different degreesy sub‘ 
ject to different punishments, or per¬ 
haps not punishable at ail, according to 
the circumstances of the case. There 
it is necessary in inquisitions or indict¬ 
ments, to express the degree qf offence, 
and if it be murder of which the party is 
accused, to use the word “ nturdraviif' 
which is held essentially necessary to 
distinguish it, in order to oust the' 
offender of his clergy. But it is clear, 
that in this case therb can be nj^ ,such 
degrees, for he has prevented any 
punishment by his own act. However, 
perhaps, it is ^safer to add the conclu¬ 
sion, in order to obviate every possible 
objection. It seems settled, that the 
inquisition must set forth the circum¬ 
stances of the fact particularly and cer¬ 
tainly ; for nothing shall be taken by 
intendment in an inquisition any more 


than*in an indktmenU because the party 
is to forfeit his goods^and chattels: 
therefore, where the inquisition was, 
that ,one Clerky V cum cultro ^ugidum 
suum voluntatis, et^onice^ ft ut felo de 
se secuitf ** et seipswn murdratiit,” it 
was held bad, for the wound ouglg to 
be set forth, and it ought to be alleged, 
that it fv^as mortal, antf that the par(}' 
died of it. 1 Salk. 377. Reg. v. Clerk. 
S. C. 7 Mod. 16. It, ought to have 
been thus, viz. that the said A. D., 
with a certain knife of the value of 
\d. which he the said A. B. .in his 
right hand then and there had and 
** held, the throat of him the said*>^. B. 

did then and there feloniously, wil- 
** fully, and of his malice aforethought, 
“ strike and cut,* thereby then and there 
‘“giving to himself the said A. B. with 
the knife aforesaid in and upon the 
“ said throat of diim the said A. B. one 
Mortal voouifd of the length of four 
“ inches, and of the dgpth of one inch, of 
“ •uffiich said mortal xoound he the said 
“ A. B. then and there instanth/ died 
“ and so the Jurots,” &e. Sec a good 
ante, 270. But if the inquisition 
be good in substance, the coroner may 
be serv^ with a rule of K. B. to amend 
’ a defect in form. 1 Sitl. 225. Rex v. 
Harrison. 1 Hawk. P. C. C. 27. s. 15. 
As where it was jbdiul Jihat G. seipsum 
Jelonice submersus Jiiit, but it was not 
said, that he threto himself into the 'mp^er, 
nor did the inquisition conclude with 
“ and so he diekf the court ordered tlie 
inquisition to be amended in these par* 
ticulars, conceiving them to* be mere 
qiattgrs of form, fpr the substance, 
namely, Jelonice submersus Jnit, was 
found. 1 ^id. 259. ^Rex v. Clover. 
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Whereby the 
said Wiitiam 
Toomes ftff- 
feited die said 
debt to the king. 

Replication.' 
PreehuU Kont 

I 

% 

after t6c felony 
oS himself, tIx. 
12 VTar. 2. an 
act of general 
pardon passed. 


The ail set 
forth. 
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Toomes verW.£theriDgtDii. 

fully {iippears. By reason of whicli sstid felony of himself and 
by force of the said inquisition taken before the sud coroner, 
the s{iid WiUicem Toomes has forfeited to th^ said lord the king 
the said 2000/. and 21 shillings; and thb he is ready to 
verify; wherefore hee. prays judgment, if the said Richard 
ought to have his .execution^ against him of the debt and da¬ 
mages aforesaid. ” 

' And the said Richard Toomes sa^ that he by any thing by 
the said Robert above ih pleading alleged, ought not to be 
bar{;ed from having his execution against the said Robert of the 
debt and daipages aforesaid, because he says that after die smd 
dme of the felony of himself by the said William Toomes in 
form aforesaid ^mmitted, to v^it, at*a parliament begun and 
held at Westminster, in the county of ^Middlesex, on the 25th 
day of April innthe 12di year of the reign of our said lord the 
now kjng, by a certain apt of parliament, intitled an act of 
free and general pardon, indemnity, and oblivion, it is, among 
other things, enacted by the said lord the king, with the ad¬ 
vice and consent of the lords, and commons in the said parlia¬ 
ment assembled, that all and every the subjects of the said 
lord^thc king’s realms of England and Ireland, and the domi¬ 
nion of IVales, the isles of J^sey and Guernsey, and the town 
of Berwick upon Tweed, a'nd^ other .the said lord the king’s 
dominions, the heirs, executors and administrators of them and 
every o(. them, should bq, and by the authority of the said 
pafliafiift^nt, were acquitted, pardoned, released, indemnified, 
aiid^ discharged* against the said lord the king, his heirs and 
successors, and every of them, of and from all manner of 
treasons, misprisions of treason, felonies, offences, contempts, 
trespasses, entries, wrongs, deceits, misdemesnors, forfeitures, 
penalties, and sums dii' money, and of and from all pains of 
death, pains CQfporal and pecuniary, and generally of and 
ftom all other things, civ.ises, quarrels, suits, judgments, and 
exMutions, in .the said act not excepted, which by the said 
lord <:I)je king can be in anywise or by an(^ means pardoned, 
before and unto the 24th cla/oV June, in the year of our Lord 
1€60, to every or any of his said subjects., And^also the said 
lord the king was contented that it should be further enacted 
by the |authority of the saitl parliament, ancAt is enacted by 
the au^ority aforesaid, that his said free pardon, indemnity, 
and oblivion should be as good and effectual in law to every of 
his ^aid ilubjects ih, for, and against all things which are not 
exempted in tlie said act, as the said pardon, indemnity, and 



357 


Mich. 21 Car.iPI. Regis. 


oblivion should have if all oflences» contempts, forfeit- 
urcs, causes, matters, suiits^ quarrels, judgments, execiftions, 
penalti^, and all other tilings not excepted in t{ie said act, had 
been particularly, singularly, specially and plainly ndmed, 
rehearsed, and specified, and also pardoned by proper and 
express words and names in their kinds,' natures, and qualities, 
by words and terms thereunto requisite to Ijave been insertefl 
and expressed in the said act of free pardon, indemnity, anf^ 
oblivion; and that his said subjects, nor any of them, nor the 
heirs, executors, or administrators of any cf them, shdiild be 
sued, vexed, or inquie^ed by or on the behalf of the said lord 
the now king, his heirs or successors, in their bddies, goods, 
chattels, lands, or tenements, any manner , 0 / matter, caused 
contempt, misdemesnors, forfeitures, trespassj* 9 flence, or an^ 
other thing suffered, dblie, or committed before the said ^^th 
day oi June in the year of our Lord 1660, against the lord 
Charles late king of Englbud^ or tile said lord the now king, 
his crown, dignity, prerogative, or statutes, but only for such 
matters, causes, and offences as are excepted by the said act 
out of the same, any statute or statutes, laws, customs, or 
usages theretofore had, made, or used to the contrary in 
anywise notwithstanding, as by the suiid act, among Other 
things, more fully appears. By virtue of which saifl act of 
parliament, the said 2000/. anti 21 shillings are discharged 
from any forfeiture iby reason of the said crime of felony of 
hiniself, or the said iijquisition, against the said lord ^lie now 
king, iiis heirs and successors; an^ tliis lie the jsaid hichard is 
ready to verify: wherefore he prays judgement, and his execu¬ 
tion against the said Itabert EtHerington nf the said debt and 
damages according to the force, form, and effect of the said 
recovery, to be adjudged to him, &q,,with this, that lie the 
said Richard will verify, that the Said Williapi Toomesy at the 
time of his death, was a subject of tlie said Idfd the now king 
of his realm of England^ and he the said Richard Toomes is 
now a subject of the said lord the now king'of his realm of 
England^ and that neither thtf .Viid William Toomesy ifor the 
said Richard Toomesy fiTCy or either of them is, a person ex¬ 
cepted in the saief act, and that the said crime of felony of 
himself committed by the said William Toomes is not a crime 
excepted in the said act; and this he is ready tP verify: 
wherefore, as before, he prays judgment, and his execution of 
the said debt and damage^in form*afor#sai^ recovei;cd, tp be 
adjudged to him, &c. 


Toomxs V. 
Ethebimo- 


'TOE. 



By virtue of 
which said act 
the said defend¬ 
ant is discharged 
from any for¬ 
feiture. 
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Toomes V, 
Ethering* 

TON. 

'-r—' 

Curia udvisare 
vuU. 
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Case 59. 


S.C. 1 Lev. 120. 

1 Sid. lfi7.S.C. 
cited in 2 Mod. 
53. Ilex V. 
Tiirvil. 3 Mod. 

2 tU, 213. Ilex 
V. Johnson. A. 
waii'ndebted ty 
U. in'^OOGt., 
B. is Jelo lie sf, 
and an inquisi¬ 
tion returned, 
by which tho 
goods are for¬ 
feited to the 
king, after wauls 


Toomes ver{!tis Etherington. 


A general demurrer and a joinder in demurrer. 

But- because the court of our ^id ford the king now here is 
not yet advised of gilding their Judgment of and upon the pre> 
misesf a day thereof is given to the said parties before our lord 
the king at Westminster,' until Friday next after three weeks of 
St. Michael, to hear tlieir Judgment of and upon the premises, 
because the court of our said lord die king here is thereof not 
yet, &c. At which day, before om* lord the king at Westmitt^ 
ster, comes as well the said Michard Toomes in bis proper per* 
son, as* the said Robert by his said attorney. And because, 
&c. {like continuances from term to term Jot' Hght terms.) At 
which day before our lord the king at* Westminster comes as 
well the said Richard Toomes in his proper person, as the said 
Robert by his said attorney f wbereupou all and singular the 
premises being seen, and by the court of ou!^ said lord the king 
now here more' fully understood, and mature deliberation 
being thereupon had, for l^iat it appears to the court of our 
said lord the king here,"that the said plea by tlie said Richard 
Toomes in manner and form aforesaid above in replying 
pleaded, and the matter in the same*contained, are not suffi¬ 
cient in law for him the said Richard Toomes to have his exe¬ 
cution of the said debt ^nd damages, by virtue of the said reco¬ 
very maintained against hipi tlie said Robert Etherington, it is 
considered that tke said Richard Todmes take nothing by his 
said writ of scire facias, and that tlie sai{l Rohert Etherington 
go thereof, without day, &C'. 



Toomes, Administrator of, Toomes versus Ether¬ 
ington.' 


•r 


« _ 

i^CIREJ'acia^hy Toomes, administrator of Toomes, against 
jfjiheringtofn, to have*'’execution of a Judgment for 2000/. 
and 21s. damages recovered by the intestate against the 
dclemlirnt Etheringjon. The /letendaift pleads in bar of the 
execution, that the said Toomes the intestate, after die ren- 
dering of the Judgment, hanged himself, And became felo de, 
se; and that by an inquisition taken before the dorouer super 
visum corporis, he was found felo de se, os by the said inqui¬ 
sition returned unto the King’s Bench, and there remaining 
of record^ more fqlly appears, whereby the said Toomes the 
intestate had forfoited the said debt and damages to our lord 
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the king: and thie, &c.,: and wh^efore, &c. The plnintifF 
replies, that after the said intestate had hecoma^felo dc ic, to 
wit, at^a parliam^it held the 12th year of the reign of the 
king who now is, it was enacted, and shews hart of the act of 
oblivion of the 12th year of Charles the Second, c. 11. that 
all and every the subjects of these hi^ majesty’s realms of 
England and Ireland^ the dominion of Wales, the isles of Jer- 
sey and Guernsey, and th^ town of Berwick upon Tweed, nne^ 
other his majesty’s dominions, the hejrs, executors, and admi¬ 
nistrators of thepi and every of them, shall 4)e and arc bv the 
authority of this present parliament acquitted, nardoneu,* re¬ 
leased, indemnified, and discharged against tneP king’s ma¬ 
jesty, his heirs and successors, and every,of them, of and^ 
from all manner of treasons, lAisprisions of t^ason, felonies,* 
offences, contempts,* trespasses, entries, wronj^, deceits, mis- 
demesnoi's, forfeitures, petialties, and stims of money, and of 
and from all pains of death, pnin& corporal and {>ecuniary, 
and generally of and frcmi all other things, causes, quarrels, 
suits, judgments, and executions in this present act hereafter 
not excepted nor foreprised, which may be, or can be, by his 
majesty in anywise, or by any means pardoned, before and 
unto the 24th day of June in the year^if our Lord 166d, to 
every or any of his said subjects. And also tlie king’s*majesty 
is contented, that it be further'enacted by the authority of 
this present parliani^it, anil be it enacted by the authority 
aforesaid, that this hiij said free pardon, indemnity, tihd^obli- 
vion slTall be as good and eftectual in l.iW.to ev^iry of his sdid 
subjects in, for, and against ail tljings which be not hereafter 
in this present act excejiled andTforeprisctl, as the same par- 
ilun, indemnity, and oblivion should have been if all uftjbnces, 
contempts, forfeitures, causes, matters^ ^suits, quarrels, ^judg¬ 
ments, executions, penalties, and 1i1l otlier filings not here¬ 
after in this present act excepteil and forepllseil, had been 
particularly, singularly, especially, ‘ibid plainly named, re¬ 
hearsed, and specified, and all pardoned by proper and ex¬ 
press words and names *in thoir>,kiuds, natures, and quhlities; 
by words and terms thereunto, requisite to’ have been put in 
and cxpressdtl in this present act of free pardon, indemnity, 
and oblivion ;* and that his said subjects, nor any of them, nor 
the heirs, executors, or administrators, or any of thein, be or 
shall be sued, vexed, or inquicted by or on the behalf of die 
king’s majesty, his heirs or*success«rs, yi tljeir bodiej>, gopds, 
chattels, lands, or tenements, for any manner of mnt,ter. 


Toombs v. 
Exherino- 

TON. 

an act or par¬ 
don is passed, 
by wliicb all for¬ 
feitures, 
are pardoned, 
yet there being 
no words of 
restitution in the 
act, the admi- 
nistratar of B. 
cannof recover 
against S. P. 
3 Mod. 101. 
Ilex V. Saloway. 
2 Hawk. P. C. 
c. 37. s. 54. 
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Toomes 'Etherington. 


Toouks V. cause, contempt, misdemesnors^ for^tures, tresfto, offence, 
ExHEBiiarG* or ady other thing sufi&red, done, or committed before the 
^ j said 24th day^of Jttne-in the year of our J^rd 1660,^{^gainst 

his s&id majesty king Charles, or his majesty that now is, his 
crown, dignity, prerogative, laws, or statutes, but only for 
such matters, causes,* and offences as be excepted and fore- 
prised by this pre^t act out of the same, any statute or sta- 
v^utes, laws, customs, or usages heretofore had, made, or used 
to the contraiy in anywise notwithstanding: by force of which 
act of pardon, the plaintiff' says, thid: the 8000/. and 2U. 
are'discharged from any forfeiture for the said offonce of felo 
de se, and [frays execution against the defendant. And the 
plaintiff further ,ayers that the said 'tgomes the intestate, at the 
time of his dc^th, was a subject of the realm of England, and 
that the plaintiff is a subject of Ei^gland, and that neither 
the intestate or the pldintiff were excepted out of the act, and 
that the crime of felony of himself'is not excepted out of the 
act, &C.; upon which replication the defendant demurs in 
law. * 

And after several arguments judgment was given for the 
defendant in Michaelmas term in tlie jyieenth year of king 
Charles the Second: and the principal reason of tlie judgment 
was, thkt when the inquisition was returned unto the King^s 
Bench, which found H.he felony of himself, then were the debt 
and damages vested in the king(l)': and by the act he has 


(1) So 5 Rep^ lio b* Foxhy's qase. ‘se are forfeited by the act itself bet'ore 
3 Inst. 54, 55. Plow. 260. b. Hales v. any inquisition, but this is contradicted 
Petit. 1 Sid. 150. Bex v. Warde. by all die authorities, and seems to be 
‘ 1 H. H. P. C. 414. S Mod. 101. Rex a mistake, for in another report of the 
V. Saloveay, 1 Hawk. P. C. c.27. s.9* same case, 1 Sid. 150., the court say 
And tlicreforc they cannot be clainiei. jhat “ niching is vested in the king until 
by < prescription. 5 Rep. 109«b. Pas- the,inquisition Jbund.” 

leys case. In 1 Lev. 8. Rex v. Ward, An inquisition before the coroner can 

it is said to have been held by the court, 'only be super visum corporis, so that if 
that the ^oods and chattels of'a Jelo de the body cannot he found, he has no 


*j) 2 ] In arnerhl goods and chattels are 
forfeited by conviction^ and in the case 
of a Jelo de se by inquisition: lands are 
forfeited only, upon tfetainder, which 
however relates back to the time of the 
offence committed, so t3S to avoid all 
mesne incumbranpes, and as a Jelo de se 


cannot be attmnted, there is no for- 
fi^iture of his lands, 4 J31. Com. 386. 
neither do his lauds escheat, where he 
leaves, an heir, for no corruption of 
blood is worked for the same reason. 
A copyh6ld of inheritance is not for¬ 
feited by conviction of felony without 
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not granted ri^titv^wh of ii 46 the plainti^ being the ^adifii- Toombs v. 
nistrator of the^/o de sc i Tor there ought to be a restitution 
after tlw debt is dlice vested in the kmg; and for want of a 
restitution the plaintiff cannot have it, but it remains in the 


jurisdiction, fAJ ; but a prfscntm^nt 
may be made, either before justices of 
oyer and terminer, or justices of the 
peace; for the offence of a Jelo de se is, 
included in their commission to deter¬ 
mine sill felonies t Or it maybe present¬ 
ed in the K. B. if the offence was com¬ 
mitted in the county where that court 
sits. 3 Inst. 54, 55. 5 Rep. JIGW b. 
Foxley's case. 1 W. H. P. C. 414. 

1 Hawk. P. C. c.27. s.Vl, 12. Lord 
Coke is of opinion that an inquisition of 
Jelo de SBy taken before the coronir 
super visum corporisy is ndt traversable, 
but is conclusive up'on the executors or 
administrator of the deceased. 3 Fnst. 
55. But Lord Hale in his Pleas of the 
Crown, 416, 417. is of a different opi¬ 
nion, conceiving it to be a great hard¬ 
ship that an inquisition, 'tyhich is nd 
more than an inquest of office taken 
perhaps behind the ba'sks of the execu¬ 
tors or administrators 9 f the deceased) 
shouItTbe conclusive, and he cites Bar* 
clays case in K. B. 1650, and a record 
in the Exchequer, East, 45. Edw*. 3., 
where a creditor of one PagCy who was 
found a Jelo de se by the coroner’s in¬ 
quisition, traversed the finding, and tlj^e, 
jury found that he was not Jelo dp se ; 
therefore Lord Hale concludes that the 
inquisition is as much traversable as a 
presentment befbre justices.of oyer and 
terminer, or of the peacd, which ^ord 
Coke admits is traversable. And it 
seems now fully settled, that such an 


attainder, unless there be a special cus¬ 
tom in the ipanor to that effect.‘ 3 B.& A. 
510. The King v. Willes. , , 

[4] S. P. 3 B. & A. 260. The King 
V. Ferrand. Chitty’s Rep. 745. S. C. 
VoL. I. 


inquisition may be removed into the 
K. B., by certiorari, and traversed by 
the executors or administrators of the 
deceased. 8 Edw. 4. 4. a. Bro. Tra¬ 
vers •sans ceo, 229^ 1 Verjt. 239. 

, Anon. Ibid. 278. Lev., 152. Bex v. 
Aldenhaifl .« 7 Mod. iB. Reg. v. Clerk. 
Sir T. Jones, 198. Ripl$y's case. But 
no tra^^sc can be taken,to make a man 
Jelo de se*; as if the inqui.sition find that 
the party was non compos mentis at the 
time he did the act, neither the king 
jior his grantee ciln traverse it. 1 Vent. 
239. Anon. Post. Cro. L. 266. But if 
it appear upon affidavit that such a find¬ 
ing was obtained by any indirect pro¬ 
ceedings of the coroner, thc*court 
would grant a meli/is inquirendum be¬ 
fore special copiinissioncrs who shall 
not proceed super visum corporis, l)ut 
on the ’testimony of witnesses. .3 Mod. 
80. Rex v. Hethersnl. 2 Hawk. P. C. 
54^fo. edit. 1 l^aMc. 190. Rex v. Rnn- 
.ley; And though thle coroner retur:i 
to the K. B. the inquisition finding a 
Jelo, de se non compos, yet he is not ob¬ 
liged ,to return the depositions unless'’ 
there be soaiethiif^ depending before 
court to make it necessary. ^2 .Str. 
1073. Case of the coroner <J Weshnin^ 
ster. iT it be found by tlic coroner’s 
’inquisition, in case of tlie death of a 
person who is not Jelo de se,^that the 
person who coninilticd tJic ofiencc fled 
Jor it,' vlW the above-mentioned aiitliori- 
ties hold this finding cohclettiye nn<J,wot 


In the same case it wjs determined that 
the coroner cannot hold* an iyqnest by 
deputy: and tliat the view of the body 
ntu.st be t.aken it tbe^amc time both by 
the coroner andthe jTiry. 

Yy 
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Toomes verius ^theringtdii. 


Toomes w. king; and this was the principal iause of the judgment. 
Etiierikc- Put noia, that the king had heretofore brought a scire facias 
j agaipst the defen/lant to have execution ofvhe same ju^lgment. 


TON. 


Pardon not ‘.ui‘. wlio pleaded the said act of pardon with the usual averments, 

adjudged against the king, and that the debt 
administrator, was released and pardoned to the defendant 'Eihfringlm by 
to ho'a^usdfu.^ the act. And uo the creditors of Toomes had lost their 
'debts, and his debtors were par(l6ned by the act, which is 
vested in the a misphievous case. A fid therefore the plaintiff the ndmini- 
ofroifaseof!ai? brought u writ of error upon this jpd^ent in parlia- 

judgments and meiit, whic\i was to be'arguetl this te^-ra, but his counsel de- 
executions in an gprjjygj reversing the judgment for the matter in law. 

pardon, cxtin> .And Etheringtort the ilefendantgavea small sum oi money to 
mlh^hands of plaintiff; 'ami so the mattei' slept, &c. ^ 

the debtor against llic person wlio has forfeitei^it. (2). 


traversable. And yet upon principle, 
it should seem that one case is as much 
travefsablc as the other; and there ap> 
pears to be no better foundation for the 
distinction between a fugani fecit, as it 
is called, found byithe coroner, and the 
case of a/?7o de se, tfian that which is 


mentioned* in 8 Edw. 4. 4. a. and 
adopted by i.ord Hale, 1 11. H. P. C. 
417. “ quia, c*est tin ancient positive Icy 
“ del corotte'* 

(2) Lock v. Etherington, 1 Sid. 264. 
1 Lev. 120. 
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EXACT -T.A B L E 
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PRIfICIPAL MATTERS 

IM THE • 

1 

PLEADINGS TO* THE FIRST PART OF THE REPOlfTS 

OF* THE .MlfST REVEnENf^> JUDGE 

Sir KimUND SAUNDEliS, Knight, &c. 


t ^ ■ 

Note, That in all places tuli^re i/o'ufind this mark f the Pleading is til or doubtful. 


A 

ACCEPTANCE. 

ft 

T he plca^ng of an acceptance of a 
surrender. • Page 236 

’ ACTION ON THE CASE., ’ 

Assumpsit. , • 

f On an award that the defendant 
should pft^ 40^. on request, ff he did 
not stand to the award of *1\ /i., but 
does not aver any request made, en«l 
therefore bad. • 28 

For goods sold and delivered in the 
county palatine of Durham. 7ij 
Against an executor, in consideration 
that the plaintiff would serve the in¬ 
testate, the intestate promised atnply 
to provide for the plaintiff, \^io as- 
I signs for breach that he had not any 
recompenoe except 20/. which yvas 
not a sufficient compensation. 264 

For Slander. 

For printing and publishing a scan¬ 
dalous libel of the plaintiff, being 
chancellor of the Bishop of Lincohi, 


concerning the execution of his 
office. • 120 

For a minister pf the gospel for words 
of felony. . 211 

Bar and Pleadings in Case. 

Justification pfi words of felony, hc- 
/«ausc the pljiutiff stole the plate of 
* •tVadham College^ Uson. 2'13 

Replication, that th« defendant said the 
Avords de injuria sud proptid absque 

tali causa. 21 f 

0 

s 

• ,. ACC’OUNT. 

Decla^tion in covenant to account and 
pay a moiety of the ,moncy rcceivinl 
by tlic defendant. 'l-O 

ft • 

Bar and Plepiings in Accqunf. 

Bond to give an account of goods 
which should come^io his hands, and 
pleads that no goods i?njje his 

hands. • , 99, 100 

f Replies that a silver cup canie^ to the 
hands of thft defendant, et hoc para~ 
ttts est verijicare, anci does* not tender 
an issue, aqd therefore bad. 101 

'To *a breach assigned in covenant for 
not giving an acctiunt, the defendant 
. . ’Yy 2 



THE TABLE OF THH PLEADINGS. 


pleads that he expended the money 
towards repairs And other necessari/ 
charges ; but does not say what th*os^ 
necessary charge were, ahd»there- 
fore bad. 

' ADJOURNMEN'r. 

Of the court of B. 72.,from the city of 
IVestmiiisieiii. to the city of Oxford^ 
and from thence to Windsor in the 
county of Berks after a venire Jacias 
awarded^ ’ i 12 

The like on*n special verdict 4 )n a curia' 
advisare vuU. ‘ 179 

« . 

- ADMINISTRATION^ ‘ 

P . 

Declaration by and against Adminis¬ 
trators. ’ ‘ 

t 

By an Administrator. «■ 

Scire facias by an administrator on a 
judgment of his intestate. 353 

* Against Administrators. 

Declaration in the) debet and detin^t 
against an adinini^rator for rent 
arrear, in tlie time of the adminis> 
trator, ' * 1 

Declaration in debt on a bond of the in¬ 
testate against the adroinistrator. 328 
Scire Jieri inqui|;y against an adraiKis- 
trator. , • 303 

Bar and pleadings by Administrators. 

Judgments*pleade/i. ' 

Adininistrator pleads judgment agaivitc' 
the intestate. • 329 

The pleading of judgtnents tibtained 
against the administrator himself, as 
well in C- B. as*n B. R. ,330, 331 
Adniinist/ator piea(,ls judgments in.bar, 
jand also that the idtestate was bound 
to him, and that he hath not goods 
04 her than which he retains in 
hk haiids towards his own satisfac¬ 
tion, and 100/j whi6h is liable to 
the execution on th^ several judg¬ 
ments. , • 332,333 

Plaintiff replies as to one judgment, 

. that the defendant hath paid 1£^. in 
full satisfaction ^thereof, and it was 
kept on foot by fraud. , 333 


Plaintiff replies as to the other Judgment, 
that satisfaction is acknowledged on 
the record. 33^ 

-that the defendant hfid assets 

over and above the judgments, and 
the debt due to himself. Ihid. 

, JPlene Administraxit. 

Pleaded specially. 329—333 

Other Matters pleaded in Bar, SfC. 

The defendant protestii^ that he hath 
fully administered, for plea saith, that 
he hath not wasted the goods of .the 
intestate, as by the return of the in¬ 
quisition Is alleged. 306 

To‘a bond (o give an account of the 
goods which shpll come to his hand 
as administrator, the defendant pleads 
that no goods came to his hands. 100 
The plaintiff replies, that a silver cup 
came to his hands as joint adminis¬ 
trator with* others. , 101 

Pleadings of other Matters touching Ad¬ 
ministrators. 

The pleading of a commitment of let¬ 
ters of administration by the arch- 
, bishop. 2 

Prqfert hic> in curiam of letters testa¬ 
mentary. , 279 

Like of letters orf administration. 354 

AGREEMENT. * * ' 

4 

Declaration in covenant on articles of 
agreement for the disposal of a luna¬ 
tic’s estate. 40 

f 

Precedents of Articles of Agreement. 

Vur the disposition of a lunatic’s estate 
witi) covenants that other articles 
^ made with a stranger should be ob¬ 
served, and that the moiety of the 
profits should bi^ divided. 42, 43 
« 

* ‘ ^NUITY. 

« 

Debt brought for dn anniKty by the de« 
,viscc thereof. • 276 

ARREST, vide Process. 

By the sjteriff in the night without 
' warrant of one T. L. and carrying 
him before justices, who bound him 
to answer it at the assizes. 77, 78 
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The pleading of a bill of Mi^dletfx sued 
out, and a warrant made timreon to 
the bailiff of Westminster, who made 
an arrest and took% bail-bond. 17,18 

ARBITRAMENT. 


The pleading of an assignment made'of 
a lease for yearsy>and of the entry of 
, Ae assignee. ' 56 

Precedents q/^Assignments, 

Of a term for years. 53, 54*, 55 


For Bar thereon, vide Bar Arbitra¬ 
ment in Bar. 

Declaration on Bond to stand to an 
Amard. • 

To a bond, with condition to perform 
an award, the defendiyit pleads that 
he had paid the money, and given 
a general release according to the 
form of the award; ftut does <not 
shew in the plea, por the plaintiff in 
his replication, any thidg to be per¬ 
formed by the plaintiu, therefore 
bad. . 323, 35it 

Declaration on the Axuard itself. 

Declaration in case on a parol sub¬ 
mission to pay 40^. on request, *if^tlic 
defendant did not stand to the award 
of F. B., but does not aver any re¬ 
quest. , 28 

Award made of money to be paid ftyr 
cure of a horse, &c. . 2^ 30 

f Defendant admits the, award, but 
says that the plaintjif was indebted 
to him for fees, of which he gavfc 
* I'/Otnss to the arhiErator, who re-* 
fused to make him any allowaiK:e. 
Demurrer. ^. 30 

ASSIGNMENT. . 


. ATTORNMENT. 

The pleading th*at the Igpsee for years 
had attorned to the grant *of the re¬ 
version. , 234 

averNient. » - 

The defendant avers, that the bond 
mentioned in the reccvcl of the jud^- 
meiftj„ and the writing mentioned m 
the present suit, arc the same. £11 
That the indenture remains in its full 

* force, *and that there was not any ap¬ 
parent reason fior the better making 

• of alum in any other-place. 191 
That the indenture in the cognisance 

specified, and the letters patents in 
the order specified, are one and the 
same charter, and that the K:nt is 
not excepted in the act of parMa- 
• ment. * 193, 194 

That the tenant for life is In full life. 

, • 235 

That ccstiiu que vie was in full life. 

279, 280 

Thpt W.J. in4l!e bill named and IV.J. 
the scvciW*jSdg*nents mentioned, 
are on*c and the same peKon. 333 
That R. T. is the king's subject, aiid 
fliat he is not a person excepted in, 
tlukuct of parliament. 357, 358 


Vide Indenture, Demise. 

t 

Of the residue of a term for ,ycars. 

53, 54 

Of a lease of a rectory (without rccit-' 
ing the lease,) the assignee makes 
his executor and and the exe¬ 
cutor enters. * » 106 

Declaration in covenant by tlic a^ignee 
, of the reversion against the lessee for 
years, and §hews the assignment, qpd 
the attornment of the lessee for years 
thereto. , ^ 230 

Term granted after the death*of the 


BAIL. 

• 

The pleading of bail found in an inferior 
court* and tlia^ if the ^defendant 
eloined himself, then they granted 
tlnft the plaintiffs should have such 
execution against •them, ns^ ^iey 
should Jiave against tliS defendant 

himself. • • 89 

• 

bargain and.SAI<E. ’ 


tenant for life, the grantee nssig^xs 
his inlcresse termini; tenant for life 
dies, and ussignee enters. 25t), 257 


Of a reversion, and the inrolmcnt thorc- 
• of in Chandfery. • 251 

Sale by tenant in tail for ever. 256 

y y 3 
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>»« i j*" 

‘ BARON and FEME. 

The pleading of an intennarriage ard 
seising of the husband and wjfe in the*' 
right of the wife,* the husbancf dies, 
the wife then remains seised in her ‘ 
own. right. 25<jl 

The pleading of a marriage and seising 
ot the husband and wife who ‘ had 
issue, the wife dies, tAe husband held 
Jiimself if'ithfh the courtesy of E«g- 
land ., ^ 255, 256 

BAR. 

Vide Action on the C>fsE, Cove¬ 
nant, Debt.; Issue Genekal, &c. 

* • 

Bar hxj Stritute, vide Statute. 

'to a declaration in debt for rent re¬ 
served on a lease, the dbfcndantr 
pleads the statute ^f 32 H. 8. e. 16. 
that a lease made to an alien of a, 
dweiling-house is void; but he does 
not aver that the house was a dwel¬ 
ling-house, and therefore bad. 5 
Ucclavntion in debt on a bond to a 
bailiif of a liberty, the defendant 
])lcads the statutif of 23 H. 6. c. IQ 
and that the defendunt executed it 
ibr case and favour to one K. being 
his prisoner, and for his deliverance, 
and the plaintiff took it colore officii. 

*15 

Eojul given to thckindrsht^' of B. R. 
fiitioncd to be a true prisoner, the 'de¬ 
fendant pleads the statute of 23 H. 6. 

. c. 10., aud that one A. P. was indiis 
custody on an execution, and t^at he 
and the said A. /'’.'becarve bound to 
the plaintiff for ease and favour tet |>e« 
given to the said A. P., and t,hat the 
plaintiff, colore qfficji, acc»j)tcd it 
against the statute. 157 • 

lleplicatioij, that*thc bond was given 
for bc^er security, without ^this, 
that' it was • for 6ase, &c. special 
ilcmurrer, and judgment for the 
plaintiff. c 159,160 

Debt agoinit a sheriff on an escape, the 
defendant pleads the statute of limit- 
atiens of 21 Jac'. c. 1^. 35, 36 

The pleading of the statute of 12 Car. 2. 
c. 11. of oblivion. 356 

jBi/ Specially. ” 

Dl Jaruiion on a* bond myde to the 


bailiff, of J^estminstert plea that the 
defendant was in custody by virtue 
of a warrant made to the b^iff on a 
bill of Middlesex\ « 18 

Bxf Judgment. 

Declaration on a bond in the court of 
Fristolff bar by judgment obtained 
thereon before in B. K. and issue 
on nid ti^- record, and the defendant 
further pleads, for that he cannot 
judicially have the record there, he 
prays judgment if^the court will pro¬ 
ceed furtliejr, whereupon a day is 
given to bring in the record, the de¬ 
fendant Itiakcs a default therein; 
judgpicnt fbr the plaintiff, and affirm¬ 
ed in B. R. ^ 90,91 

Administrator pleads judgments reco¬ 
vered against the intestate in C. B. 
' . . . .329 

Plea by the administrator of judgments 
recovered ‘on the intestate’s bond 
against tlic admihistrator himself in 
BvR. and that he retained 72/. due 
to himself on the intestate’s bond. 

331 

By Arbitrament, vide Arbitrament. 

Declaration,on bond conditioned to per¬ 
form an award, and to discharge the 
plaintiff from^ suits, the defendant 
< pleads that the arbitrators made no 
. award, and that the umpire ip?da no 
vmpirage, and that no suits were 
commenced. 61 

The*plaintiif replies, that true it is that 
the arbitrators miulc no award ; but 
the uAipirc awarded the defendant to 
pay the plaintiff 6/. &c. and the dc- 
**fendant had notice thereof; jud^ 
meOt on demurrer for the plaintiff. 

. . 

Like on nul agard, the plaintiff replies 
and recites the ^ward, which was to 
paj/^,money,* and assigns the breach 
‘ in‘default of payment; on a special 
demurrer, judgment for the plaintiff. 

164 

By 'rule, vide Baf- touching Lands, vide 
, Assignment. 

Debt for I'cnt; declaration that C. G. 
'•seised df the reversion in fee after 
the death of the tenant by curtesy, 
demised for 21 years, and afterwards 



THE TAB£e 9F TriE PLEADINGS. 

j • r'- » 

C. 6. bargained and sold the rever- . to his hands as joint administrator ,'' 
sion to G. K. who devisfiS it* to the the defendant pleads tiiat no goods 
plaintiff, the lessee for years lissigncd fame to his hanits. ' ' 100 

it to t]}e defendant, and the plaintiff Iteplicatipn, that a silver bowl came to 
avers the death of the tenant by the the •defendant’s bands as joint admi- 
curtesy. 250 . nistrator with others. 101 

The defendant pleads in bar thereto, T<j debt on a counter-bond the defend- 
that J, was seised, and devised to ant pleads that he kept the plaintiff 
G. C. and his wife in tatl-specfal, harmless. 114? 

and that the lands descended to his f Thd plaintiff assigns a breach, that he 
daughter who intermarried with G. G. was prosecuted at lav^ ani in danger 
and bad issue C. G. and died, G. G.» of being arrested, wherefore he could 
the husband being ten^^nt by the cur- notr follow his lhisii}css; but I>ad, for 
tesy, C. G. the son made a lease for ,. saying eo quod, ", 11.5 

21 years after the deaCii of G. G. to f Eejoinde|;, that he had not nottce of 
J. L. and afterwards bargained and it; but it is a departure. Ibid. 

sold the land of G. K, for ever; the To a ^duration for printing a lilfel; 
lessee assigned to the defendaAt, and the *aefendant plead? a custom to 
afterwards C. G. died, and the tenc- print d'nd deliver petitions to the 
ments descended to S. G. who enter- , conam^tec of grievances in parlia- 
ed on the defendant and ejected him. nicnt. . 121?, 125 

* 2^ To an assumpsit td provide for the plain- 

The plaintiff replies that After the bar- * tiff; f The defendaftt confesses the 
gain and ’sale, aad before S. G. en- service for part of the time, and avers 

tered, C. G. levied a fine; of the, re- that he had amply provided for the 

version. • 257 plaintift’during the time, and traverses 

To an information for the king for the service for another pa}^ tf the 

money due to a Jelo de se. -f The time but not the tnhoie; and therefore 

defendant pleads a grant of goods of * bad. 265 

felons to J. C. for years, which camb Protesting that fic had fully administcr- 
to C. JX who demanded*! of tlu* de- 'ed, Tor plea saith, that he had not 
fendant, and he paid Ifim; but bad, wasted the testator’s goods. 306 
because he had not a grant of good^ To judgments pleaded in bar; f Ue- 
• ?>£iklons of themselves. 271 ,f;lication, tl^t,!^/. were paid in satis- 

llond with a condition to enjoy Ipnd *i^ctioi) of one jud^ent, ffnd that it 
without interruption from any person was kept on foot Ijy frau j, and quoad 
claiming title from L. S. the defend- ^he other that satisfaction was ac- 
ant pleads performance. 14)5 Knowletiged, and that hfi had assets. 

Replication, that J. entered on him, ovgr and abovc.two other judgments. 

claiming title from Z,. 5. * 14'6 * » 333, 33'J* 

f The defendant pleads in bar to a boai^l^dading that the intestate v/as jjLJund a 
to make a release that he had no title, felo ^ sc by an inquisition^ • 3.5.5 
but bad. 214 Replication, that it was pardoned by 

'* the act of oblivion, l2 Car. 2. c. J t. 

Several^ Bars. • . 3.5(i 

To a declaration in covenant to 'gVe an Bars touching La'hchy vide Bar per Title. 

account, and pay a moiety of the . ,, . ■, r. 

, money reQoived;* f The defendant Touching heparattons^viac Bepaifd/on, 

pleads thqjt he laid out the money To debt fqr rent for four ffii*.-?is;*f 15iir 
towards repairs, mid other necesshry as to part, by nil debet, as to the rc- 
, charges; but does not say what those sidue, that ^le pfaintiff demised five 
necessary charges were, ancf there- rooms, &c. But bad for^want of a 
fore bad. , ^‘5 traverse of four rooms only. 203 i 

To a bond, with condition to give'an ,To a declaration in covenant, th.e de- 
account of goods ifhich should come ■ fendant pleads ^lat he surrendcjcd 

Xy * 
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tcrm^ nnd tJiat the lessor ac¬ 
cepted it, replication that he did not 
surrender it. 2S5, <236 

On a bond lor quiet enjoynic/it, breac'h 
assigned, tliat one J, entered*on him * 
claiming title, &c. On demurrer 
judgment for the plaintiff. Id-G 
lo a bond conditioned to surrender a 
copyhold, and that the plaintiff s'liould 
enjoy it without lei?; the defendant 
]>ieads tiiat he did surrender it, and 
that the plaintiff had quietly enjoyed * 

, . / • 145 

The nlain^f replies, that one J. enter-. 

ecT on him, anil ousted hiirf. Ibid. 

Bar to conditions performed to a de¬ 
claration in' covenant, and .the de¬ 
fendant sot tbi'th the indenture, which 
• recited,^ that one 11. P. demised to 
the defendant a messuage, I and tha/; 
he as.signed«it to the plaintiff', and 
covenanted that tftc plaintiff should 
enjoy it till the end of the lease, &c'. 


Ihe plaintiff replies, that before the 
to R. p. one 2\ T. was seised 
thereof in foe, and that the said R. P. 
disseised the saidi '1\ T. and made the 
lease to the defendar^, and that T. i\ 
rc-ent<jred and ousted the plaintiff, 
and so assigned the breach* in dot 
h.iving quiet enjoyment. 55 


atlon of^the first lease—and com¬ 
mencement ofthe second. 187,188, &c. 
Pleading of a grant of a rent-charge to 
commence at a'future time< 189 

COMMON. 

t iPleadiag of a prescription for com¬ 
mon in gross after the corn carried 
away,''for two years, and for all the 
tliiru year; but do not say for cattle 
levant and couchant, and therefore 
bad. * / 339, 340 

. . - of Q prescription for common 

appurtenant for every two years, 
when th§ field was sown with corn, 
from the first day of August till Lad^- 
day, in parcel being pasture, and m 
the residue,' after the corn carried 
away, till Lady-day.^ and for all the 
, third year, except, &c. 231, 222 

Prescription for common of pasture in 
a field except in one part thereof, 
whereof he is seised in fee, from the 
first day'of August till, &c. 221 

Prescription laid in the lord of a manor 
for common appurtenant for all cattle 
l^vatit, 8cc. 24, 25 

pleading of a custom, that the custom¬ 
ary tenants used to have several pas¬ 
ture for all cattle except, &c. 349 


CEUTIOIIAIII and CEllTIITCATE. 

^ •< 

‘Directed to tiie court-leet of the queen, 
and the return of a presentnieut there. 

“ ^ 

' . ' . CLAIM. 

Pleading of an .entry claiming an estate ' 
ti'il. ^ 257 

Pleading ^that one/ entered'on him, 

claiming title froin'cne^f. S. 146 
» . 

GQ^IME^CEMENT, vide Expir¬ 
ation. 

. • 

Plea^ng of a lea^e to commence after 
the deatli of tenant *by the curtesy. 

250 

--—- of a term granted aftea the 

envl ol another terra — the deterrain- 


, CONDITIONS, vide Oblig<.'’'{«v.’ 

‘ CONSENT. 

« 

Pleading of a consent made by an exe¬ 
cutor to a legacy of a lease. 278 

•' CONTINUANCE. 

^By a cur’ advisare vult in a superior 
court. 46, 47. 57. 149.160,161.168. 
194, 195. 266. .280, 281. 294. 335. 
. cc . • ' 859 

I he like in an inferior court. 92, 93. 95 
« 

Continuance of a Venire Facias. * 

Islue and demurrer, venire facias ad tri- 
andum yuam ad inquirendum. 12. 26. 
. * 109.341 

The like jointly of a demurrer, venire 
facias distringast U, lOf &c. 80. 109. 

' 341 
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COPYHOLD.. 

**I • 

Surrender of copyhold tenement into 
the h^nds of thf lord, and grant 
thereof by the lord to another in fee. 

146 

Pleading that lands are copyhold tene* 
ments demised and demisable by copy 
of court-roll. * Ibid. 

— ' . . that E. C. was seised of a 

manor, and that he granted it for 
life, the remainder in fee, tenant in. 
fee surrenders his remainder, and 
takes back an estate to himself and 
his wife, the remainder to his heirs 
in fee. , 147 

.. of the admissiqn of two te¬ 
nants in the remainder for life* the 


fering the well to be filled with ridi^ 
bish. , 321. 

For not repairing the Cancel of a 
chi^rch, and for suffering a barn, par¬ 
cel of the preralkes, to bo in decay. 

107 

Vide Repairs. . 

* For Non-payment of Money. 

For not giving an accoqjit, %nd not pay¬ 
ing a moiety of the money received 
ou|: of a lunatiofs estate. , 40 

For rent-arrear brou^it by the’assignee 
* of the f eversion agqinst the lessee for 
a term of years. 230 


not quietly enjoying Land. 

remainder to one of thetp in fee. Ibid. On conditions performed pleaded to ta 

bond,^ the plaintiff assigns a breach, 
that one T. T. re-entered on him on 
an elder title, and ousted him. 56 
* 0 n a bond, with condition that the 
plaintiff should have the land without 


COVENANT. 


Drought by and agains[ Executors. 

Dcclaratiorf on a lease qf a rectory 
against the executor of ihe assignee 
of the lessee for a terra after Another 
lease ended, the defendant pleads 
non dhnisit to one part, and demurs 
to the other part. * 104 

Declaration by exccutq^ on a covfe- 
nant made to his testator with others; 
but not good, because *the action sur¬ 
vived to the others. 155 


any impediment of any claiming the 

estate of L. S., the plaintiff’ replies, 

and assigns a breach, that Tine J. 

claiming from tly: said L. S. entered 

* and ousted him. 156 

* 

, ^For several other Matt'ers. 

Breach, that the plaintiffs were sued 
at law, wherpby they could not fol- 
ylow their lipnn^ss, assigned to a dc- 
’ .61aratjon on a counter-bond; but bad 
because it is assigned by an eo quod. 
. 115 


Brought by and against the Assigr^se. 

Declaration by the assignee of. the 
lessor against the lessee for years on 
the attornment of the lessee, and 
breach assigned in non-payment of . ™ . 

rent. 23(1-^* ^ declaraticn in covenant to .give 

Dcclarationagainst the executor of tile nml 


Bar and Pleadings in Covenant. 


assignee of the lessee for a terfn after 
another lease ended. 104> 

Brought by and against others. 

A'gainst the covenantor on ait Indsn- 
ture of agreement touching the dis¬ 
position of a lunatic’s estate. ‘ 40 

f By the le^ee against the lessor of .a 
pump in common with others on a 
covenant in law for not r^airing-the 
pump — but it does not lie. ’ 321 

Breach assigned concerning Repaiii. 


■bn account, and jiay the moiety of 
the^oney received; tho defendant 
ple^s that he hath disbursed the 
money about repairs, and other neces- 
sary«charges ; but does hot say what 
those necessafy chpges^wcre, and 
tlierefore ill. * .45 

To a bond with condition to perform 
the covenants in an indeptur^; the 
defendant pleads conditions perform¬ 
ed. . • * 52 

To a counter-bond, the defendanl pleads 
that he hath kept th*e plaintiff harm¬ 
less, and the plaintiff replies, and as¬ 
signs a breach, Ac. ] 15 


For not repairing a pump^ and for suf* Bar by performance of covciiqnts, and 
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.. the dcCcudant shews the indenturCi 
which rociteSf that one R. P. de- 
miiSed a messuage 'to the defendai^, 
which messuage the defendant assign-* 
cd to the plaintiflT, and covenhuted 
that the plaintilf should enjoy it to » 
the end of the term, and then plcadg 
that he Jiad performed all, &c. 52 

The plaintiff replies, that before* the 
lease made to the snid R. P' one 
T. 2\ was seised thereof in fee, and 
that the said R. P. disseised him, 
and m{idc the legse to the defendant; 
who assigned it to' the plaintiff, and. , 
that' the said T. 'J\ re«eiy,ared, and 
ousted the plaintiff, who assigned the 
breach in not quietly enjoying &c. 

" ‘ 55 

To a bond with condition to s'urrender 
a copyhold, and that the ,plaintiff'^ 
should enjoy it without let from any 
claiming from L. M, the defendant 
pleads that hd bad surrendered it,' 
and that the plaintiff hath quietly en¬ 
joyed it. 145 

The plaintiff replies, that one .7. claim¬ 
ing fTom the said L. S. entered and 
ousted him; deniqrrcr and judgment 
fur the plaintiff. Ibid^ 

To a bond, bar by no award made. 165 
The plaintiff assigns the breach fo'' non¬ 
payment of money. 166 

Thu defendant demurs, and shews for 
cause that it does npt /ip’pear that o^e 
of the drbitratoTrs sealed thq awal/ 1 . 

' , 167 

Vide tit. AnniTKAMENT, and tit. Bi\K 
Puii Abbitkament. 

f 

COUNTY PAtATINE. 

* '' f 

Error fiom Durham^ and judgment 
affirmed in K. B. «*• 69 

Pleading of the king’s grant under the 
seal of the duchy ftf Lancasler, with 
the consent of the chancellor and the 
:ounsCl of the ducfiy* 271 

t 

COURTS, PAJITICULAR EN¬ 
TRIES RELA'riNG TO THEM, 
vide CouN,rY Palatine. 

The st^lc of the court Bristd, ac¬ 
cording the law of merchants, cus¬ 
tom and charter. 87 

The inaniicr of the cyntinitUnccs of the 
court of Brislol. ^ 88 


w 

The style of the court of Exchequer, 
and aetioif brought there. 118 

The fornf of a special memorandum in 
B. R. t> g. 14 

The form of a judgment by non sum in- 
formatus in K. B. 330 

e CUSTOMS, vide Lontoon. 

Pleading of a custom to print and de¬ 
liver petitions to the committee of 
. grievances in parliament. 130 

f Pleading of a custom, that if any per¬ 
son cuts his und£rwood and there¬ 
with fences Iris corn, the tithes where¬ 
of are payable to the rector, such 
underwood, had been used fo be dis- 
clfargcd of tithes: but ill for not say¬ 
ing for fencing his own corn. 136 

-that a messuage is parcel of 

a manor, and demised and demisable 
'oy copy of court-roll. 146 

.- — that the customary tenants 

had used to have sole and several 
pasture wipi the free tenants for all 
cattle (sheep, &c. excepted) levant 
and coiicnant, &c. 349 

D 

I 

bAMAGES. 

Joinder in issue nnd demurrer, venire 
'Jac' awarded tain ad IrianW quani ad 
' inquirend* qiue damna. 

VidL more of tlii^ in Continuance. 

‘ Remitter of Damages. 

On miscqsting of rent. 281 

DEMAND. 

• « 

Of goods of a Jelo de sc. 272 

Declaration on an award bad fur want 
* of a demand of the money. 28 

DEATH tnd LIFE. 

Dying xvilhout Issue. 

Pleading of a dying'witiiout issue other i 
. tl}un one M., found by special verdict. 

’ 177 

—— —-of the death of a coparcener 
without issue, and of the descent of 
the land to the other. 255 

■—---that one IV. IV. died intestate, 

and that he left lio children. 265 
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I 

l^ntr%j on deat^. 

Pleading of the death of ^tfe l&see for 
years, and of the entry of fhe admi- 
nistreior. • 2 

■———of the death of the husband. 

253 

-of the death of the tenant by 
the curtesy, and of the entry of him 
in the remainder. 253 

Life. 

Pleading that a stranger is in full life. 

^ ' 213 

Averment of the life of»the tenant for 
life. . 235 

— - ■ -of the life of cesljiy que vie. 

• *279 

* 

DEBT. 

On Statute, vide Statute. » 

Agabtstdixeculors, vitfe Executor. 

Against Administrators, ^de Adnjinis- 
trator. 

On Obligation and Bar thereon, vide 
Obligation. 

For Rent. • 

t 

On a lease against an administrator for 
rent arrear, as wel> in the intestate’s 
. as in the timp of the admidi- 

strator. 'I 

The defendant pleads the statutl; of 
32 II. S. that a lease made to an 
alien sliall be void. 5 


On l^eeialty. 

Debt of an annuity brought against the 
pernor of the prdfits« *^276 

* jl 

On tJontract i^tlsout SpeciaUy. 
‘Debt for rent on a parol lease. 202 

On Escape. 

f Against a sheriff where F. H. was 
, takefTon a cipias ad satifaciendum, 
but does not shew th’&t thbre was any 
judgment against F. H. and there¬ 
fore bad. , • I S'k 

• • . » 

Bhrfind Pleadings thereod. 

f By nUdebet infra sex pnnos; butj^ad 
bccad|e it concluded to the country. 

. ’ 280 
Bar that a stranger had no title pleaded 
* to d bond to make a release. 212,213 
j" Bar to rent, tli^t the'plaintiff had de-. 
, mised to the defendant more than he 
had alleged, and that the plaintiff en¬ 
tered into the surplusage ; bu^ ill for 
want of a traverse. 203 

Bar to a bond to the marshal of B. R. 

to be a true prisoner; the defendant 
, pleads the statute of 23 H. 6 . c. 10 . 

and that one> P, was in execution at 
, the suit of one R., and thereupon the 
defendant, for ease and favour to be 
shewn to P. gave the bond. 1ST 
Replication thiiit it was given for better 
/security, aad’tifive/scs th 9 ea^c and 
‘favoiM , 159 

• Debt in the Detinel only. 


Declaration that G. G. seised/>fthe re¬ 
version after the death of tenant by 
the curtesy, demised it for 21 yejjirs<*> 
and aRcrwards bargained and^oldthe 
reversion to K. who devised it to the 
plaintiff, the lessee for years assigni 
to the defendant, and then the plain¬ 
tiff avers the death qf the tenant by 
curtesy. 250 

On a parol lease for a year, and so from 
year to }«ar, as * long as both* parties 
shall please. ^202 

The defendant pledds thereto as to one 
part, nil debet; f as‘to,the residue 
that the plaintiff entered into part. 

. 203 

Debt of an annuity brought against* the > 
pernor of the prolits of land. 276 


BroiWght. against an administrator on the 
. intestate’s borfd. 328 

>•* - —by an ‘executor against the 

pennor of the profits of land charged 
witlT an annuity. * 27^,276 

* DEMISE. ’, 

Vide Imoemture, vide assignmeki'. 

Entry and demise thereon, and eject¬ 
ment qf the lessee fouAd -by 'special 
verdict. * . 178 

Declaration op a demise for a y$ar, and 
. so from year to year, so long as it 
should please both parties, except the 
time whex one Jtich. Whitmore shall 
be resident in London. 202, 203 
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Pleading of a grant of a term for 21 
yearst to .oonimence after the death 
of the tenant by the curtesy. 250 
Like. ^ 

Pleading of a deniisQ to T. C* for the 
life of fT. A", and K. and of the entry 
of r. C. thereon. 276 

—— of a parol lease for a year, and 
so from year to year, &c. .203 

Precedents ofLeases^^ ' . 

Of a lease for years with a covenant 
that tl^e lessor shall,repair it, Aq, 3 
Of a lease of a redtory with the tithes, 
after anotfier Ic^c ended, wUh a co¬ 
venant to acquit the lesstfo from the 
payment of apnuities, pensions, &c. 

K. 104 

. DEVISE. 

o ^ • 

Pleading of a devise of a reversion in 
fee, and of thp seisin of the devisee , 
thereof. 253 

Devise,in tail-special pleaded. 254 
Pleading of a devise of an annuity for 
life, ^ith a nomine pcente. 7^ 

Pleading of a consent of the executors 
to a devise of a lecse. 278. 

I 

DISTRESS, vide Rkplevin. 

< *• 


t . 

seisin therebn, and of re-entry on the 
lessee />f the disseisor, and expulsion 
of him., 56 

E 

EJECTMENT. 

Dcqlaration in ejectment, tlie defend¬ 
ant pleads not guilty; special verdict 
and judgment for tne plaintiff there¬ 
on. 170 

Entry, demise, and ejectment found by 
verdict. ' 178 

I 

ECCLESIASTICAL MATTERS. 

Plca^ling of a'citation, and excommuni¬ 
cation thereon, 127 

- - - of a sign^cavit thereof, and 

of the prosecution of a writ of excom^ 
mtinicatio capiendo out of the court 
of Chancery. 128 

f 

ELECTION. " 

m 

0 • 

Pleading that the arbitrators had elected 
ail umpire, who had made an award. 

63 

ENTRY. 

I 

' On a Lease made. 


Devise of a distress with a nomine pcenee. 

. . 276 

DISCEIT, vide Disf.EfT*'iN Aciiol^i: 
ON THE Case. 

f 

T)ESCENT. 

Pleading of a descent of land to* the 
heir in tail special. 25^ 

•' ' ■ ■ - '•*- of a descent to coparceners. 

mJbid. 


0 

On the death of t^e intestate, the admi- 
< nistrator enters by virtue of the lease, 
.Ac. ' ** 2 

Expiration of the term, and entry of 
apotlier lessee. 1(K>. 190, 191 

Pleading of the entry of the lessee for 
years, and of tlie seisin of the lessor 
of the reyersion. 233 

;— — of the entry of the assignee of 

* dn interesse termini to commence after 
the d^ath of the tenant for life. 257 


-of a descent of *a moiety of 

lands frdm one coparcener to an¬ 
other. 

tff a d-esce'nv of land to the 
daughter and heir in tail, who enter¬ 
ed and expelled tenant for life. 257 
' that an estate lawfully came 
to the defendant without aiiy deduc¬ 
tion therefrom. ' 278 

t 

' DISSEISIN. 

Pleading of a seisin in ftx’, and a liis-' 


* Without Leascy on pretence of Title. 

Pleading of the entry of the disseisee 
after disseisin done to him. 56 
•—ii— of the entry of tenant for life 
on the plaintiff, ai)d ejectment of the 
* plaiutin. ' 148' 

Ent(y, seisin, dein'se, and cjcctmeirt 
found to be made by the plaintiff. 

■ ' .^’7* 

Pleading of the entry of the lessor into 
(larccl of Ihc land demised to the les¬ 
see, and expulsion of the lessee. 204 
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Pleading that tenant in tail entered on 
the lessee for years, and* expelled 
him. 257 


EXECUTION, vide Da>(ag£s. 
EXECUTORS. 


ERROR. 

Brought on Judgment in King's Dench. 

Brought ig the Exchequer Chamber on 
a special verdict in ejectment, *and 
judgment affirmed there. ^ 179, 180 

On a Judgment given in the County 

P^tine. 

• 

On a judgment in case in the county. 
palatine of Durham on a declaration 
for gqods sold and delivered, and 
does not say {thcre)^ 4>ut adjudged 
good. ^ 69 

On Judgments given in inferior Courts. 

On a judgment in the court of the city 
of Bristol on a declaration on a bond, 
to which the defendant pleaded a 
judgment formerly obtained on the 
bond in B. R. &c. JUdgmpnt for 
the plaintiff, and affirmed. 86 

General Error assigned. 

O » 

On a judgment in Durham for goods 
sold and delivered; and'does not say 
there soldy &c. but yet’good. 73 

On a judgment in tm court of Bristol 

‘ Inh ere the plaintiff does not pray his 
damages; but affirmed. ^ dis 

On a judgment in B. R. assigned in the 
Exchequer-Chamber, and the giidg- 
incnt affirmed. 180 

Process and Judgment thereon. ^ 
Judgment affirmed. , 


DeclStrations by and against Executors. 

' Declaration against an executor on an 
^ assumpsit of the testator. , 264 

Bar that he retains in his hands towards 
lii^ own satisfaction. S29 

ScireJttri inquiry, the defendant, pro- 
testando that he fuTly administered, 
for plea says that he hath not wasted, 
At.' . • * 303 

•Judgments pleaded*in baiv* , 329 

Pleading ^ Matters touching Executors. 

Profort of letters of administrafion on a 
scit^ ffcias. ' 354 

Pleading that an assignee of a lea'be 
, madut his executors and died, and 
that the executors entered. 106 
That a tenant of a reversion devised it 
in fee, and that the devisee entered. 

■ 

Of a will made, and of a devise in tail 
special. , 254 

That one C. made his will, and consti¬ 
tuted his wife executrix, who took 
upon herself; the execution-thereof, 
and so was possessed of a term for 
' years. 272 

Like. 276 

OPa conscnt.madc by an executor to a 
/Jegacy. , . 278 

Of a will made and afterwards proved 
by the executor., S!T9 

A will found by a jury on a special ver¬ 
dict. , 172 

-- * EXEMPI^IFICATION. 

*/*rofert of the exemplification of the 
inr^ment of an indenture. " 189 


In B. R. scire facias ad audiendui'\ 
errores awarded and not returned, 
the defendant jmns in errors. 73 
Scire feci returned', anti an affrmetur 
entered. b6,’97 

The judgment affirmed in the Exche¬ 
quer Chamber, and remitted in B.R. 

*180 

EXCOMMUNICATJQN. 

Pleading of an excommunication jnd 
* of a sign^cavit thereon; and of *the 
prosecution of a 'writ excommunicato 
capiendo. 120 


EXPIRATION, vide Commence- 

* MENT. \ 

Of a lease for years of a rectory,, and 
entry on another lease.' 106 

Of a lease, and entry of anotherJessee 
on ancthcr lease. 190, 191 

: V, ■ 

FINE. 

Pleading of a fine levied sur cognizance 
de dreit of a manor with proclam- 



the table of thb pleadings. 


atiOflA, &hd dcrannds judgment If lie 
ought to be adinitfed to allege against 
the fine, &c. ^ ^59 


FORFEITURE. 


Plcadbig of payment of money forfeite'd 
by a felo de se, to the lord of the 
franc^usc. g v, « 272 

Pleading of a fir'rfeiture of money, be¬ 
cause the intestate was Jelo dc-sct and 
so found by intpicsh , . 355 

, • c / • . 

FRAUD, vide tit. Bau pim Judg¬ 
ment. 

•• 

• f 


GRANTS. 

By the King. ^ Pleading of them, ^ 

Under the seal of the duchy of Lancas- 
ter of a view of frank pledge. 271 

Of alum-works by indenture. 187 


Declaratiodiin covenant oil articles df 
agreement for the disposal of a luna¬ 
tic’s estate. , 4-0,41 

Indenture of a lease with a (ovenant 
that the lessor will repair, 3 

Pleading of a counterpart of an inden¬ 
ture of lease, with an indorsement 
tliereoif and assignment thereof. 53 
Of a lease by indenture, and of the en¬ 
try of the lessee thereon, assignment 
, thereof, and entry of the assignee. 

.56 

Of a demise foV years of alum-works by 
the king, by indenture inrolled after 
another terra ended. 189 

Of a grant of a rent-charge. • Ibid. 
Of ti l^ise for years, and an assignment 
thereof. ^ ^ 231 

Of a lease to*commence after the death 
of a tenant by curtesy. 250 

Of the king's grant of a view of frank¬ 
pledge, courts-lcet, goods of felons, 
&c. ' . . 271 

. • INDICTMENT. 


% common Persons. Pleading nf them. 

Of the custody of a*iunatic. 40, 47 
Of a copyhold tenement by the lord of 
a manoV. 146, l'l-7 

Of a rent-charge by deed indented. 189 
Vide more, title Assignment, De¬ 
mise, Indenture, 

Precedents o, 

Ut the reversion tif an honor, castle, 
and manoir for life. 234 

Of the king by indenture of .? terpi for 
years, after another term cndctUiii 
the alum-works. 1^7% 

Of a reht-charge out of a lease of alum- 
works to commence at a rkne to 
come. » ' 189 • 


artd.AGREEME^^T. 


f Grants. 


f For keeping a tippling-house without 
licence, but bad because not said 
co'ntra formam statuti. 248 

*1^ Conviction for shooting with a hand- 
gdn, preferred before the justices to 
keep the peace; but the word “ as- 
, “ signed” is omitted, and therefore 
. bad. ' 

On^ the statute of 5 Eliz. for using the 
trade of a draper, having never been 
aif apprentice to it. .309 

The defendant pleads in bar the king’s 
Ictterii patent, and the confirmation 
of the liberties of London by the sta- 
• •iute of 7 R. 2. absque hoc, &c. Ibid. 

INFANT. 


1 

• « 

‘IMPARLANCE, vide Li. Lcf. 

INDENTURE, ’viWe Bah in Cove¬ 
nant, Demise. * 

Declavation on an *indei]turc for rent- 
arrear. , • .1 

Declaration on an indenture of lease of 
a rectory after the dctcrniinatioo of 
another lease, fop a breach of cove¬ 
nant. I 104 


Pleading that a stranger attained his 
full Qgc. •= ‘ 214. 279 

pleading that a stranger is under age. 

. , ^ 214 

. INFORMATIQN. 

i 

For conspiring to be sworn of the tales, 
to prbeure a verdict to be given for 
jthe defendant. 300 

f For shooting with a hand-gun, con¬ 
viction thereof ‘before justices of the 
peace. 262 
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Exhibited by the clerk of Mie crown on 
a bond for money due to one L. who 

was found felo de se. 269 

-* • 

INQUISITION. 


ISSUE GENERAL. 

^ ♦ Ta Declarations in Cate* 

In as^iir^sit by noii assumpsit. 72 

• 2'o Declarations in Delt- 


Tam ad triand’ quam ad inquih’) 
w'cfe'IssuB and ContJn’. * 

Inquisition on Statutes. 

According to the statute of 17 Car. 2.. 
c. 7* on a judgment fj^r the avowant 
on demurrer, a^rit of inquiry is 
awarded of the value of the distress, 
and judgment thereon. , 195 


•j^ By nil debei infra sex a7iHos ; .but ill 
because it don’t conclude to the 
coqnt^. 280 

Non dtmnificatJis pleaded to a counter- 
bond. * ’ 114* 

f Tlie plaintiff rqjdies, that he p as pro¬ 
secuted at law, ,co quod thir money 
* was not paid; but* ill, b^causri it is 
\>\ca.A.eK nn CO quod. 115 

No7i dimisit. ^ ■ JOS 


Inquisition at common Lazi. * 

Before fnafJudgment. 

In covenant broken, an inquiry award¬ 
ed and returned, and judgftient there¬ 
on. • 47 

In case a\^arded and retjirncd, and 
judgment thereon. • * .266 

In trespass on a nolle prosequi to the 
issue, and inquiry awarded on the de¬ 
murrer, and judgment for the plain¬ 
tiff. . *342 

On a scire fieri inquiry awarded, thfc 
sheriff returns a devastavit. *305 

The defendant, protesting he had fully 
administered, for plea says, that ho 
* litlh «ot wasted. &c.* 30& 

The plaintiff replies that he hath wasted. 
&c. Il^id. 

Inquest of Office. 

f Pleading of an inquest (wligifc a man 
was found felo de sc) by a prout paiet j 
and therefore bad. 2‘f(/ 

The like, well pleaded 355 


• I 

ISSUE JOINED, xcUh other Mattery. 

Debt ibr«rcnt, nil debet pleaded to part, 
demurrer to the otlKr part, and a 
nolle prosequi entered to the issue. 

* ’ 203 . 265 

Issue and demurrer joined, a venire 
facias awarded tarn ad triand^ quam 
ad inquirend', and a verdict thereon. 

* * 12.26 
I^sue and dcmurrei!*in trespass, a veil 
fac* awarded yxm ad triand' quam ad 
inquirend', judg*mcnt on the demurrer 
for the plaintiff, a nolle prosequi en¬ 
tered to the issue, and writ of in- 
qfliry awarded, and judgment thcrc- 
^ ^ 341 

Sec moro of this title, Continuance. 
Pleading of a trial of .an issue, and a v«r»* 
diet thereon. , 3(X) 

See more oLthis title, Verdict. ‘ 

JUDG^IENT. 

M For the Plaint iff. ' 


INROLMENT, vide Bargain and 
Sat.*!:. ^ 

Of the kind’s grant by indenture. * 187 

Of a bargain and sale of lands. . 256 

.• • * 

ISSUE* OF THE BODY. • 

Issue of the body, found by.tite jury. 

177 

Pleading that baron and fcmil had issue 
of their bodies. , 256 


Where an InterlocuioriJ Judgment is to 
be before final Judgment. 

On demurrer to>fl plea in** covenant 
judgment is given, and ii writ of in¬ 
quiry is awarded and final judgment 
thereon. * • 4ff, 47 

On demurftjr tp a plea in case, interlo¬ 
cutory judgment given, a*nd a writ of 

inquiry awarded. ^ , ' 266 

• • 

For the Plaintiff. 

* where Judgment ffiud is to be given. 
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In Case. 

On a verdict in assumpsit. 

On a verdict in case for word^. 

« 

In Covenant, 

On a yerdict in covenant. 

The like. 


.72 

246 


HO 

237 


In Debt. 
% 




. ^.LONDON. 

Pleading of a grant of privilege to the 
city by grant rf king H.^ 3. anno 
regni 15. ^ 30p 

Pleading of the confirmation of the pri¬ 
vileges by the statute of 7 R. 2. 310 

• ‘ M 


On demup/er to a replication. 58. 149. MAKRfA'GE, vide Baron and Feme. 

r» •.) FA..,' , ^ Pleading of a marriage and seisin in the 

The hje with satisfilction ockno.led|- _ ^ feme aOer the deoil, of 

On .femurrer to n bar. 9. 281. 284' pi^ain^f o' marriage and aeisin in ti.'o 
' Ih Ejectment. ^ of die feme of an estate-tail, and 

On a special verdict therein., * 179 

On nul tiel Record.. . 


The defendant' pleaded a record in bar 
of a debt and failed of it, judgnieqt 
for the plaintiff. 95 


that the 'baron and feme had issue. 

255 

Monstrans de faits, vide Oyer. 

N 


For ike Avowant. 

On d''murrcr to a plea in bar to ,an 


NOLLE PROSEQUI. 

« 

Issue and demurrer in debt, and a nolle 
prosequi as to the issue. 205 

avowry a writ of inquiry awarded Issue and demurrer in trespass, judg- 
according to tlA' statute and ju^- ment on the demurrer, and a ncdle 
ment thereon. „ • 195 ^ prosequi eqfered as the issue. 342 

FortUDefindet. . • NOMINE PCEN/E. 

In replevin on demurrer to a plea in , 

bar to the avowry,« writ of in'quiry • Devise to retain a distress till the rent 
award/ 2 d by the Ataluce of the ii^iey • and 10s. nomine peence is paul—> 276 
arrear, pnd of the value e.f the‘dis- « 
tress and judgment thereon. 195 . NOTICE. 

t Tho ilefenaant plca.U that he »oul.l 
to the replication. 860 ' ,_ _:cLi .i. k... 

In trespass on dcmih’rer and issue.jpin- 
. Divers other Judgments* 


have indemnified the plaintifF, but 
that Im had not notice of the damage. 


In trespass, demurrer and issue as to 
the vi and armis, judgment for the 
defendant without regarv'ing the 
issue.*' • , - 80 

On a special verdict, judgment .for the 
plaintiff. 179 

“ • L 

LEEX> 

« 

+ Presentment in a leet for erecting a 
cottage. I, , . 134 

Grant of a coiinter-lect by the king. 

‘ I 271 


» 115 

Pleafling of notice given to the defend¬ 
ant of an award made. 64 

•j* Pleading of notice given of a debt 
due, and that the arbitrator refused 
to allow it^ 30, 31 

ti* * 

Nut TiEL Record, vide Judgment 

• BY NUL TiSL Record. 

• » 

OBLIGATl'ON. 

Declarations on Obligations; and Pre¬ 
cedents of Conditions. 

On Obligations given to Officers. 
Declaration on tn'o bonds to a sheriff. 
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• tlie defendant after oyifithe^eof de¬ 
murs. , 289 

To the bailifr of Westminster on an arrest 
conditioned for appearance. 17 

To the marshal of tlie King's Bench 
with condition to be a true prisoner. 

157 

Information brought by the king’s *o- 
. roner and attorney for money due on 
a bond to a felo de se. , • 269 

On Obligation given Jbr Performawx of' 
Covenants^ 

To an assignee on an indenture assigned 

to him. 51 

« 

On an Obligation to stand, to Awarjf. 

To stand to the award of three arbitra¬ 
tors, or of two of tfieni. ’ 164! 

To stand to tlie award of arbitrators, 
and if they cannot agree, then to thf 
award of an umpire. ' _ 62 

To stand to the award of'two arbitra¬ 
tors, and if they ednnot d-itermine it, 
then to the award of an umpire.’ 824 

On Obligation to do other Mailers. 

That an administrator shall give an ac¬ 
count of goods which shall come to^ 
his hands as administrator, and m^kc 
an equal division thereof. 100 

I'hat a stranger shall perform a decree 
in Chancery, and make a release. • 
. * 212 

That a surrender of copyhold lands 
shall be made at the next court, and 
that the obligee shall enjoy them, 
&c. ^ 145 

Pleading of Obligations and Conditions, 

Of an obligation given. 329. 331. 269» 

.333 

Pleading of an obligation given to a 
man who became de se, 260 

Bar to Obligations, and Pleadings there¬ 
on. * * »% . 

To Obligations to Officers, 

By statute of 23 H. c. 10. and that 
one K. was imprisoned on a precept 
returnable on Friday aftef the octave 
of Purification, until the bond given 
for ease and favour against the sta¬ 
tute. .* l*^"*’ 

The plaintiff replies, t^at the said K. 
was imprisoned by virtue of a pre- 
VcL. I. 


cept returnable on Saturday, and not 
by v^ue of a precept returnable on 
, Friday, &c. 18 

The defendant rejojns, that he was im¬ 
prisoned by virtue of a precept re¬ 
turnable on Friday, and traverses 
■*that he was imprisoned by virtue of 
a precept returnable on Saturday. 19 
The de^jraant nleads to a bond given 
to ^emarsliall of EU H. that it was 
for ease and favour, and against the 
statutp 23 H.& c. 10. and so void. 

,1^—159 

'The plaity;iff travcrsetji the case,’ &c. 
on demurrer judgment for the plain¬ 
tiff. • ■ rt)0 

f Derdl/rrer on oyer of bonds to a she¬ 
riff, beaause the defendant is sued 

separately. ^ 290 

. * • 

To Obligations to^peiffiJrni Covenants, 
vide Bar in Cotienanls, 

'the defendant pleads conditions per¬ 
formed. • 52 

The defendant pleads that he liath kept 
^e plaintiff harmless. • 115 

To Obligations to skind to an Atvard. 

The defendant plqgds no award made. 

J64 

The plaintiff replies an award to pay 
money, and to execute general re- 
lesfles and assigns the breach in nun- 
pSyment. * * * j . 16.^ 

The’defeiAlant pleads, that jicitlier tlio 
arbitrators nor the 4impire made any 
award. • ^ 62 

The pJaintjlF ;Egf>lie8, that the arlntra- 
tijjjs chose an utAjiire, who made ati 
j»pp;ard, and assigns the breach in not>- 
payinqnt of money. ^ * .6.3 

Tlie defjrtdant pleads, that thc'arhitra- 
• tors made an award that he .should 
pay 3100/. and avers that ho paid it. 

The plaintiff repliejf that the dcrcfnlant. 
had uot paid it. 325 

To other Obligations^ 

f To an obligation to execute/i release, 
the defendant pleaded that he ,liad 
no right; but mid. « ^ 212 

To albond to give an account of goods 
whiejh shall C 9 me to his hands, the 
defendant pleads that no goods came 
to his han4'=- * 

. . Z z ’ 
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f 'Hic plaintiff replies, thdt a silver 
'bowl canic to Ill’s*hands, but did not 
tender :in issue, and therefore b'aiV 

With enndition to make a surrender, 
and liiat the plaintiff should enjoy the 
land without let, the defendant pleaYls 
tliat he had surrendered, and tliAt the 
jilaintiffhad quietly ^enjoyfcj it, 145 
The plaintiff rqnlics that oiie JT entered 
and ousted him. Ibid. 

I 

i Bar hy- Obtigatioiis. “ ' 

An JidminiStrato/'pleads, tliaj the inteii- 
tatc was hound to him hj a bond, &c. 
•and that hq, retains in his hands. 333 
rieading tha^ the intestate v. t^ hound 
, to a stranger, who recovered against 
the administrator. 329. 331 

I ' • 

OFFICES AND OFFICERS. 

' f 

Vide tit. Obligation given to Of- 
.viCEUs. Vide tit. Siieuiff. 

The plaintiff justifies the taking off the 
pbJntiff’s hat in prayer time,- us 
churchwarden. 10 

J’leading that a bond was taken hy the 
bailiff of the liberty hy colour of his 
oflice for favour to be shewn the, pri¬ 
soner against the statute of 23 H. 6. 
c. 10. . 18 

The like plea pleaded to the marshal of* 
the King’s Ifcndn.*’ *' f\l57* 

_^On a bond* conditioned for hppearance 
brought by thl! bailiff of Westminster. 

•• "15 

The like, with condKir’’.*o bf a true 
iirisuncr, brouglft by the marshal of 
♦B.R. 

ORDERS. 

A 

Pleading of'orders made by the pre¬ 
tended parliament anno .1648, that 
lettei^ patent •3[iould be cancelled. 
« ' .192 

OYEH OF DEEDS. 

• I 

The defendant demands'oyer of the 
condition of a! bond. 145. 212 

The defendant demands oyer of two 
bond!), and demurs thereon. ' 289 

Shelving of*Deed. • • 

The defendant on oyer pf the condi¬ 


tion .to {Inform covenants, brings 
the inflenture into court, and pleads 
conditions performed. 52 

The defendant bfings into court the 
exemplification of the enrolment of 
an indenture. 189 

The plaintiff brings into court letters 
•testanvsntary. • 279 

The plaintiff brings into court letters of 
administration. 354 


PARLIAMENT. 

«• 

Pleading of.an order made by the upper 
house of the pretended parliament. 

*■ 

Pleading of a petition preferred to the 
committee of grievances. 130 

‘precedent of the form of a petition to 
the committee of grievances. 121 
Vide more of this iir'Enaon. 

t 

4 * »• 

PAtlCFNERS AND PARTNERS. 

Pleading of a descent of land to par- 
'ceners. 255 

' Pleading of a descent of a moiety of’ 
'land from one parcener to another. 

Ibid. 

Writ of ‘prosecuted by the admi¬ 
nistrator of the surviving plgiiuiff. 303 

« 

.POSSESSION PLEADED, Vide 
Seisin. 

Of a T^rm by force of an Executorship. 

(Pleading of possession of a lease by rea- 
spn of the execution of a will. 106 
The like. 272 

(y a Term by virtue of a Lease. 

Pleading of the sole possession of a 
' 'rent-charge after the death of a 
joint-tenant. 191 

* • \ 

, Interesse terjnini. 

I 

.Pleading of a possession of an interesse 
tevmnii by one, and of the freehold 
by another, and of the reversion by‘a 
*, third'person. 256 

Of possession,of an interesse termini. 

251. 253 
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PRESCRIPTIOJr. • 

• 

i'or Common Pdiiure. 

+ For common in gross after the corn 
carried away for two years, and for 
all the third year ; but does not say 
for his oattle levant and toucha^ty 
and therefore bad. 340 

For common appurtenant /or every 
two years, when the field was sown 
with corn, from the ffrst day of 
August till Lady-day^ i* parcel being 
pasture, and in tlie residue after the 
corn carried away, till t^ady-day, and 
for all ^he third 3 'ear, eiccept, &ci. 

• , 9S.2 

For common appurtenant laid in the 
lord of the mauler, for all cattle 
levant and eouchaiU. 25 

For common of pasture in a fidd, exj 
cept in one acre, &c. from the first 

day of August till. See. * 221 

• •• 

For other Matters* ‘ • 

• 

From the freehold tenants to have sole 
and several psisture with the custom¬ 
ary tenants for all their cattle, ex¬ 
cept, &c. ievantf &e. - SlSl 

• 

PRESENTMJElsfT. 

In a noiirt-lect for an •encroachment, • 
and for erecting a cottage. 194 

PROCESS PLEADED. 

Before Jmlgment out of superior Courts. 

Bill of Middlesex. * 

Pleading of a bill of Middlesex sued 
out, and of a warrant made to the 
bailiff of Westminster by the sherifl^ 
an arrest made, a^d a^ bond taken 
thereon. VI\ IH 

f Pleading of a bill of Middlesex sued 
,out, and of, a warnant made thdVeon 
to the bailiff who arrested the dc- , 
fendunt. * 2vQ 

Original. • , 

Pleading of the prosecution qf an ori¬ 
ginal out of Chancery returnable ijl 
C. B. and of a judgment obtained 
thereon there. 330 


Excommuniegto capiendo. 

Pleading of a prosecution of a signifi- 
envit, Jnd of a of cxeom’ cap* 
thereon. 128 

• 

^ Out of inferior Courts. • 
Sumnwns, vide tit. Summons. 

Pleadin^of a summontyn tl\,e court of 
Bristol by the serjeant at maci*. 87 
* For tl^ §)rm of a writ or summons, vide 
title Summons. • * 

• Capias* 

Issued out of the court, of Bristol for 
warit*,«f an appearancy there, a cipi 
corn' refaurned, and hail founil there^ 

88 

I’ROCES’S pleaded AFTER 
JUDGMENT. 

Capias ad sati faciendum. 

Pleading of a capias ad satifaciciulinn, 
and a testatum thereon before the 
protector, and of an arrest matX;. IS 

, Fierijheias. 

Pleading of t\. fierificias, and of a testa¬ 
tum thereon returned nulla bona. 304 

Non omittas. 

Piecing of a nl^jsrgittas scire facias on 

Kinandavit ballivo returned.* 304 

• 

. PROCLAMATION. 

Pleadi*g of /.tJclamations made on a 
fWife levied.* *, 259 

• PROHIBITION. . * - 

zs 

On a modus dccimandi de silva cedua^ 
the plijintiff shews this cuijtora, that 
if any with his un^jer-wood ipncc the 
corn whereof thlfc tithes are payable 
to tlie rector, the under-wood .so em¬ 
ployed used to be discharged of titles, 
and shew!^ the statute of 4 E. G., that 
no person shtill pi^ tithes for lands 
discharged by,real composition ; but 
bad, because it is not allt^ged that 
they were for fencing his own corn. 

, » 13G 

The defendant pleads, that he did not 
prosecutc*against the prohibition, and 
• * Z z 2 
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issue thereon, ami a demurrer to tlie 
prohibition. ' ?A0 


PROTESTATION. 


' ^REPLEVIN. 

t 

Declarations thereon, 

¥ ^ 

For six tons of alum. 

For a horse. 


In covenant, the plaintiff protests that 
he hath performed every thing^on his 
part, but that the lesse^ assignee, 
and executor Iiave rfot perfm'uied, &c. 

' * 107 

In case for publisl]ing a libel, the de-' 
feneant (protesting that tlie 'matter 
therein' eontained was true) pleads a 
custom to prefer a bill'of' grievance 
i.in parliament. 120 

Protestation that certain tenerne-itswere 
^ divided from the manor, aprf that the 
tenements are not contained in the 
fine. , 2.C9 

Protestation that tlj^e information is in- 
sufiicicut; but for plea says, &c. 271 
The defendant protesting that he hath 
fully administered, for plea saith, that 
he hath not wasted, Ac. 306 

.R 

•I 

RECORD pLeADED. 

(I 

Pleading of a judgment in B. R. by non 
sum informatus recited at large 90 
Pleading of a bon^,, aft original g^pse-^ 
cuted thercoift, and judgment by‘^o«' 
fc. sMwi infjrmatus, in C. B. ’ 330 
Pleading of a judgment obtained by 
cognovit action.^ in B.'R. ' 331 

RELEASE. **r..*^ 

• Release made on an Ato^rd. 

General releases awarded. 20 

An award to make a general release, 
and pleading that he had made it. 

' ' • ' *325 

* ^ 

REMAINDER. 

Seisin of a remainder ^ledded. 147" 

Pleading' of an admittance to a remain¬ 
der of copyhold land. Ibid. 

RENT. 

•» ' 

Vide Debt. Vide Avowry for it. 


187 

347 


Avmry and Cognisance made. 

Notary and Cognisance made for Rent- 
Arrear. 

Cognisance made as bailiff for rent ar¬ 
rear on a grant of a rent charge by 
J. G. during a demise to him. 187 

Cognisance Made for Damage feasant. 

Cognisance made as bailiff for damage 
,Peasant iiv the freehold of H. N. 347 

Bar to AvQwries end Pleadings thereon. 

Bar to Avowries for Rent. 

* , gee 187 

To an avowry for rent due on a demise 
the plaintiff plerds, tha4i certain per¬ 
sons, sitting as the upper house of 
parliament, had cancelled the indent¬ 
ure of demise, and further shews, 
that their proceedings were confirmed 
by the act of oblivion 13 Car. 2. c. 7. 
demurrer and judgment for the a- 
Vowant.' 192 

Bar to Avowries for Damage feasant. 

The plaintiff pleads in bar, thaube' is 
> one of the free tenants of the manor, 
.and that the free tenants with the 
bustomary tenants used to have se¬ 
veral pastures, &c. and so put in his 
horde, 348 

The like pleaded in trespass. 340 

RETURN OF WRITS. 

Return of a Certiorari. 

Return of a. presentment for erecting a 


toctage on a certiorari. 


134 


Return a Writ /f Error, , 

Brought in B. R. on a record in Dur¬ 
ham. - 69 

Brought, in B. R. on a record in civit. 
Bristol. 86 

« 

Return ^ a Fieri facias. 

The sheriff returns a mandavi hallivt 
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thereon, and on d^nonomitl^^ awarded, 
the sheriff returns nuUabona, &c. 

304 

On a sci*e jieri inqiflry, the sheriff re¬ 
turns nuUa honot &c. 305 

Return of Nisi Prius. 

Of a postea on a venire fac' ttvn ad //*- 
ana quam ad inquirend^, and judg¬ 
ment for the plaintiff. , . 109 

Of a postea with a tales, &c. and a ge¬ 
neral verdict for the plaidtiff. 236* 

Return of a WriUqf l^cire facias. 

To a scire fieri inquiry, rf scire feci and 
a devastavit returned. * 30.5 

For a return of a scire facias ad avfiietidC 
error', vide tit. Erkor, Process 
therein. • 

REVERSION. • 

Pleading of seisin of a reversion uRcr 
the death of tenant by the curtesy. 

r. 

-of a seisin of a reversion in tad. 

Ibid, 

Vide more of this, title Seisin. 

s 

SATISFACTION. 

Pleading of Salifactio7i. • 

l*hat onfl ./. W. had received of R. P. * 
12/. in full satisfaction of a judgment, 
and the said J. W. offered to ac¬ 
knowledge satisfaction thereon. 334 

An executor pleads a retainer^ in his 
own hands towards his own'satisfac- 
tion. Ibi(^ 

Pleading of a satisfaction acknowledged 
on a judgment. Ibid. 

TheForm of Satifaclion acknovdedged. 

Of satisfaction acknowledged in B. R. 
by an administratoi. • *161, 

, SCyiE FACIAS. 

Scire facias* ad AqniEND’ error*, 
vide tit. Errors, Process therein. 

Brought by Executors and Administra¬ 
tors. ^ 

Brought by an administrator on a judg¬ 
ment obtained by the intestate. Jb3 


Brought against Administrators. 

Sc^refieri inquiry brought against anad- 

• ministrator, and a devastavit returned 

thencoA. , 303 

'Bar and Pleadings on a Scire facias. 

ifar by and against Executors and Ad- 
• ministrators. 

The dtfi^aut pleads to a scire facias by 
an administrator thatfhe iiAestatc be¬ 
came felo de se, and so the money 
forSeited, and s'dews the coroijer’s in- 
, quisition. ', , • ^ 35.5 

*The adraiai!|trator replies the statute of 
12 Car. 2. of oblivion. 3^56 

To a SfjiVe fieri inquiry, and a devastavit 
returned, the administrator pleads, 
that he had not wasted the intcstate’l 
gooditf., 306 

Other Matters touching Scire facias. 

^Demurrer to a replication, and judg¬ 
ment fur the defendant. 358. 360 

SEISIN, vide Possession. 

Pie ’ding that the king was seised in fee 
.in the right of thd crown. 187 

-of a seisin i/i demesne as of fee. I 

The like. 56 

Pleading of a seisin of one to the use of 
anotlier. 254 

-^ of a seisiA in fee by disseisin. .56 

—— of a seAih df {> reversion after 
trfe dca^h of the tenant b*s curtesy. 

» 250 
-•— of a seisin of a revei^jon by ba¬ 
ron ^nd fem&nn right of the feme. 

» • “ 253 

— of the seisin of the reversion by 
one, qf the freehold by anothet‘,_and 
posse..iion of an inleresse termini by a 

• third. • 256 

Entry and seisin prou/ lexpostulat found 

by a jiffy. ^ 178 

Pleading of a scisiil of a* reversibn by 
the lessor for years. 23% 

Seisin in Fet^tail.. « 

Pleading of Seisip of baron and feme in 
tail special by forcc*of the'statute of 
27 H. 8. of use's. , *254 

■ ■ I -- f — of a seisin of the heif in tail 
special. , _ ^ 255 

« S -ofa seisin of a t'cvcrsibn in tail. 

, ' 256 

Z / 3 


• a 
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Pleading of a seisin of a f^^me sole in 
tail who married.^ 253 

—7 -- of a seisin of baron and femt in 

riglu of tlio feme. , Ibi&. 

- -tliat one was seised of tKe free¬ 
hold, and that the 6*;hcr was scisetl 
ofjko reversion in tail. 2^6 

1 

Seisinfor Term of IJife- * 

Pleading of a seisin fol life oHo'pyhold 
land. * *" 148 

-of a seisin for term of life. 231 • 

-- m , of a freehold by one, and of a 
rQversidii by another. 25Q 

■-of a seisin for Iifcwb»y force of 

,a.bargain and sale made by tenant in 
tail for evei*. , r Ibid. 

-of a seisin for life as^ tdliant by 

the curtesy. Ibid. 

f * 9 

Seisin in auter droit. 

I 

In demesne as of fee to the use of an¬ 
other. 254 

Pleading of a Seisin of a ienie sole in 
tail who took husband, and then 
pleading of the seisin of the husbj'nd 
in right of the feme. 253 

-that the king was seised in the 

right of his rrown.' 187 

-of a seisin of J. 11. to the u.^e of 

G. C. before the statute of uses, and 
of G. C. to his own use afterwards. 

254 

SHERIFF. 


Bar and Pleadings on Actions brought 
tigainst the Sheriff^ 

• 

t Debt against the sheriff for an escape, 
the defendant pleads the Statute of 
limitations 21 Juc. c. 16., 34 

Bar and Pleadings on Actions brought 
( ’by the Sheriff.* 

« 

To a bopd to the sheriff the defendant 
pleads t'he statute of 23 H. 6. c. 10., 
and that *000 K. was imprisoned on a 
precept returnable on Friday after 
the octave of the Purification till a 
bond was "given for favour against 
- the statute. 1.5 

Rf'plication. that he was imprisoned on 
a precept returnable on Saturday 
after the*^ octavfc of the Puribcation. 

18 

Rejoinder that he was imprisoned by a 
precept returnable on Friday, absque 
hoc that he was imprisoned on a pre¬ 
cept retjirnablc"on Saitlrday. 19 

To. a bond given to the marshal of B.R. 
th6 defendant pleads that it was for 
case and favour against the statute of 
23 II. 6. c. 10., and so void. 157 

Tile plaintiff replies that the bond was 
' given lest the jirisoncr should escape, 
and traverses the ease and favour, 
and Judg'nient on demurrer fur the 
, plaintiff. 159 

#• 

Pleading of Matters touching Sheriffs. 


Action brought against the Sheriff for 
Misfeasance. 

For Fjscape.' 

•f Because he had taken one F. /}. 01 ? 
a capias ad salifacic}idum,mhut does 
not shew wkether there was any judg® 
ment against the said F. H., and 
therefore bad. ^ ' 34 

' Action brought by the Sheriff. 

Devlaratipn oit'two bonds given to him 
for appearance, and oivthe oyer the 
defendant denrvprs. ‘ 289 

—«—-on bond given to the bailiff of 
Westwinstdr for appearance. . 14 

-on a bond given to the mar¬ 
shal of the King’s Bench, with epn- 
dition not to ercape. 156, 157 

• lb 


Pleading that the sheriff took a bond 
by colour of his office. 18. 159 

STATUTES. 

« 

' Statute of R. 2. 

Pleading of the statute of 7 R. 2. of 
confirmation of the charters and 

customs of Locidon. . 309 

. •. ^ 

, Statute qfH.6. 

l^lcading of the statute of 23 H. G. c. 10. 
to a bond to the marsfial of B. R. and 
avers that the marshal took it, colore 
officii', for ease and favour to be shewn 
to the, prisoner. 157 

-of the same statute to a bond 

to the bailiff Uf Westminster. 15 
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Statute of H. 8^ ^ 

Pleading of the seisin of ,/. ft. to the 
use of G. C. before the statute' of 
27 H.*8. c'. 10. anft of the use trans¬ 
ferred to the possession by the said 
statute. 254' 

f Conviction on the statute of 33 H. 8. 

for shooting with a hand-gun. 262 

Plesding of the statute of 32 H.8. c. 16. 
of leases made to aliens. . • 5 

Statutes of E. 6*. * 

Prohibition, on the statute of 2 E. 6. 
c. 13. that none sfioulc^ be compelled 
to pay tithes for any lands discharged 
by real/:oraposition. * 139 

indictment on the statute of A 6. 
c. 25. and 3 Car. c. 3. for keeping 
a tippling-housc. ' ' 24‘8 


Pleading if a surrender of a remainder 
of a cbjiyhold estate to one for life, 
<to another for life, to another in fee, 
and admission of them accordingly. 

• 147 

Survivorship. 

Of Estate. 

Found hyA jury. 176, 177 

Plcatfifl^of a Survivorship of a rent- 
charge to one of the JrantCes thereof. 

191 

• • • * 

Of Action. “ 

* * * • . 

Assumpsit .brought by a surviving 

partner. 159 

Pleadiji^ of ajieri facuts brouglit on a 
judgment by the aduiitiistrator of the 
surviving plaintitf. 303 


Statute of Eliz. • ^ 

Indictment on the statute of 5 El. c. 4. 
for using a trade, not'being an ap¬ 
prentice thereto. * ■ * 308 

Presentment in a court-leet* of th*e«stji- 
tute of 31 Eliz. c.7. against erecting 
of cottages. 134 

Statute of Jac, 1. ’ 

Pleading of the statute of 2.1 Jac. c.,16f 
of limitations of actipns to debt 
against the shcrifl’ fty an escape. 3.5, 

36* 

* Statutes <f (^ar. 9. ^ * 

Pleading of the act of oblivion 12 Car.^2. 

c. 11. of a pardon thereby. 356 

Of the statute of 12 Car. 2. c. 13. of 
usury ill, because the u.sury v^s afler 
the making of the bond. ’ 293 

A writ on inquiry awarded on the stif- 
tute of 17 Car. 2. c. 7. of avowries for 
rent. 195 


SURRENDER. 


.T 


TAIL. 


Pleading of a devise of land in tail ij)e- 
cial. . 251 

Or fiesceat of land to the heir in special 
,Iuj1. 

Pleading of a (,dcscent of land to a 
daughter in special tail. 2.57 

For Seisin hi Fee-Tail^ vide tit. Seisin 
ill fee-Tnil. 

w 

/ * 

* * . TENANCY. ^ * 

For fenaneyfor Yeafst y\Ac Demise and 
Possession. • ’ 

For jt’enancy of T.fe, vide Dtnnise and 
Seisin f-ir Life. 

. 9.'enancy hy the Curtesy. * . 
Pleading of tenancy by, the curtesy oi 
England. 2.>{) 

The like# 25(> 


Of a 'Perm Jur Years. i *, ^ 

Pleading of a surrender of a terip for 
•years. • • • 235 

Of Copyhold*Lands. ^ 

Pleading of a surrender made iit. court 
to the lord of the manor to the use 
of J. tv, in fee, and of a gtant frony 
the lord to the said Jf tV. accordingly. 

116 


TENURE and SERVICES. ' 

Pleading of a tenure by'the free letftuiri. 
of a nmn6r by rents and .services, &c. , 
but docs not* say by whatf rents and 
services. > ' 348 

. TESTATUM. 

• • ♦ * 

Pleading of a fieri fneius against an ad- 
Z /. !• » 


• I 
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ministrator, and on a returl^ of nuUa 
bona, a testnlinn awarded. 304< 

Plpading of a testatum that the adminis¬ 
trator liad wasted the itvtestate’s*^ 
goods. *’Ibid. 

Ti'Jstatum, vide Exjs'jutoks, 


The defendant pleads the statute of 
sheriff’s b6nds, and avers that the 
bond v/as given for ease, &c. The. 
marshal B. R. replies that*, it was 
given for belter security, and tra¬ 
verses the case, &c. * 156 


TRAVERSE. 

Traverse of Time <tnd 

m * 

To a declaration in assault 4th of Sep- 
iemben, the defendant pleads, ^that 
‘JJst dT S^te^nher plaintiff iiad his 
hca'J covel-cd ip church, and that the' 
defendant being churchwarden took 
the plaintiff’^ hat off, absque hoc that 
lie is giiilty ajt another time. '/ 10 

To a declaration in assault at ^Varwick, 
iinno 18 regist the dcfo*idant justifies 
at Covenin/ves sheriff \o regis,' 
absque hoc that he was guilty at War- 
xvic/c, or at arsy other time, except^ 
when he was .sheriff. 77, 78 

1' Tl.e defendant confesses a service for 
pait of the time, and traverses an- 
othcxii)art, but does not travcr.se all, 
and therefore bad. 265 

To a declaration in iTssault, the defend¬ 
ant jUbtilics by the,sh-rifl'’s warrant; 
absque hoc that he was guilty after pr 
before the 20th of October. 295—297 
*j- The defendant justifies a trespass at 
another place where tiie justificahgn 
was not.iocal. * • ' • ‘ji'J 

'-^^'^verse of*Prescription and Custom, 

Of a prescription to have common-of 
pasture, and issue thci^on^ ^ 223 

Other Trtfverses^ V ^ 

Traverse that the defendant was in cus¬ 
tody by virtue of a warrant iqltde to 
one, and not,.by a warrant made to 
another: vide good m*atter concern¬ 
ing a traverse affter a traverae. 18, 

19, &c. 

f In debt for rent on a lease of. four 
rooms the defendant pleads that the 
plifh'tiff dcinisell to him five rooms ; 
but does not traverse the ^tlcmisc of 
four rooms only, - and therefore bad. 

20 - 1 - 

■J' Traverse* bad, because it was an iiile 
traverse. 310 

■ Dcnuirrer, and cause assigned for ‘tra¬ 
versing a matter'hot traversable. 266 


, ' TRESPASS. ' 

C' 

Declaration^ for Assault and Imprison¬ 
ment. 

r « 

Declaration for a trespass and assault. 

* , 10 

‘The like. . .295 

Declaration for an assault and imprison¬ 
ment for the space of two days. 76 

For breaking his Close. 

Declaration for breaking his close, 
spoiling his grass with feet in walk¬ 
ing, and' eating it up with cattle, 
with a continuando till the exhibiting 
the bill. , - - 23,24 

-::-op, an original for breaking 

his close, and eating up the grass 
with cattle. 339 

< For Damage done to Cattle. 

Declaration for stabbing a dog with a 
knife, whereby ho died. 82 

For chasing bis cattle, whereby they 
. were much damnified. 220 

liar to Trespass for Assault and, Impri¬ 
sonment. 

To the vi et 'armis the defendant pleads 
not guilty; to the residue, that the 
plaiiiti'T had his head covered in 
church, and that defendant being 
• ^jhurchwarden took off" the plaintiff’s 
hat, absque hoc that he is guilty, ex- 
, cept on the 21st of September. 10 
To an assault, the defendant pleads de 
son assault demesne. Sec. 77, 297 
To all the imprisonment but eleven 
hours the defendant pleads not guilty, 
and the imprisonment for eleven hours 
he justifies as sheriff, 'because thef 
- plaintiff hinderecl^ him iu the execu¬ 
tion of his office, but nothing is said 
to thf? vi, et armis and yet good. 78 
The defendant, as to the vi et armis, 
. pleads nbt guilty ; as to the residue, 
that he arrested^the plaintiff by virtue 
of a warrant on a bill of Middlesex, 
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and afler the arrest de sqp assault de- 
ntfsne. * ’ 296 

Bar to ^Trespass foa breaking his Close, 

t As to the VI et armis, &c. not guilty; 
as to tho trespass with cattle, the de¬ 
fendant prescribes for common in 
gross ^or all cattle after thg corn ^ar- 
-'^ed away, &c.; but ill, because he 
does not say levant and, couchant, 

339, 340 

h As to the vi et armis nbt guilty; aS 
to the residue, he pgescribes in the 
lord for conimonTor cattle levant and 
couchant, and justifies, Ss servant to the 
lord, the entry to see the cattle, but 
docs not say that ho put thci^ there, 
&c. nor that th^ were leoant and 
couchant, and therefore liad. 25 

Bar to Trespass for Damage, done to 
Cattle. • 

t The defendant justifies the killing of 
a mastiff,'because it assai’Ued his mis¬ 
tress’s little dog; but does not say 
that he could not otherwise part 
them; and the defendant justified at 
another place where the justification 
was not local, and therefore bad! 82 

The defendant justifies as, servant the 
chasing of cattle, because they were 
damage feasant. 220 

The plaintiff replies, and prescribes for 
comivon of pasture in the plac? 
where, &c. after the corn cau'ied 
away. , 2^1 

The defendant traverses the prescrip¬ 
tion, and issue thereon. 223 

» 

TRIAL, vide Venire VAtiiAs and 
Issue joined. » o 

V 

VENIRE FACIAS and HABEAS 
CORPOR/. JUIJ’ AWARDED. 

Venire facias awarded in Durham, and 
returned. . 72 

*Ha. cor. Jufi. awarded. Ibid. 

Venire Jac. ^warded, and a trial there¬ 
of at London, where Jt should be at 
Oxford, but good after ve"dict. 245 

Award of a venire facias. 236 

Demurrer and a venire facpis award id 
in trespass tarn ad >riana qttam, &c. 

311 


The like in covenant, verdict, &c. 109 
Two demurrers and a venire facias 
* awarded in assault, judgment for the 
defendant withf^t taking notice of 

the issue. ’ 80 

/ 

/ VERDICT. 

In Case, 

On a juatificaAon in .^lan^pr, the jury 
find that the defendant de injuria sua, 
& 9 . jiad spoke the words two several 
days. 

On non assumpsit, vbtdictTorth^plain- 
tiff in jyurnam tried at bar there. 72 

• , Verdict in Covenant. 

On a venire facias tarn ad triand’ qua-n, 
&c. verdict for the plaintiffs that they 
' did demise, &c. damages assessed. 

109 

Verdict on a tales for flic plaintiff that 
the defendant did not surrender the 
term. , 236 

Verdict in Ejectment. 

A special verdict on a devise that my 
^ wife have the free use of my manor- 
house for one year after my decease. 
,And afterwards he deviseth to one 
Kemp, lessor of the plaintiff, to have 
and to hold to the said Kemp after 
.ne expiration of one year after my 
. decease, alld Afte* the decease of 
Ruth (who was seised fc- life in part) 
for the term of Lis natural life, the 
remainder in tail. Sec. ’’Adjudged, 
that by devise of the free use, 
‘he interest of the land passed for a 
'\-year; and also that the said lessee 
should have one estate immediately 
aftc the year expired. 172 

• 

Other Matters touching Verdicts. 

Pleading of a trial and verd'ct thereon. 

* 300 

USURY. 

To a declaration on a bond, the defend, 
ant pleads an usurious contract againat 
the statute. 292 

Uses and Trusts. 

Vleading of a seisin in fee’to the use of 
J. B. 2.54 
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^ Middlesexjo the sheriff*s officer and 

. of an atrest'made thereon. 296 

WARB«ANT. Warrant oJ^Attomey 

^'> 1 . 1 . Warrant of attorney in case. 70 

Pleading ot a warrani^adc to the . '' ( 

bailiff of Westminster the sheriff^ WRITS, 

and An'arrest made there<yn. 17,18 
-of a warrant mode ffo a bill of See»procesSj and return of writs. 



A 


TAB LE 


OV THE 


PRINCIPAL Ik^'^RS 


CONTAINED IN THE 


lailST-PAUT OF-SA-UNDEUS’s RETOliTS, 


ABATEMENT. 

I F an action be brought for two things, 
anil it appears that the plaintiff ca?' 
have no action at all for one of‘theui, 
the whole writ shall nob abate. SSiT 
But if it appears by the confession or 
shewing of the plaintiff that he has 
no cause of action as to part, the 
who'.e writ shall abate. 

So if it appears that he may‘have an 
action in another forn* for the other 
thing, the whole writ shall abate. 285 
Where an avowry, which is made for 
more rent than was due,; shall abate 
^ in the whole or not. 285, 286 

ii" liebt be brought against one only of 
two or more joint-obligors, the de¬ 
fendant must plead in abatement that 
the other persons scaled the bond, 
and are still living. 291 

ACCEPTANCE. 

By acceptance of rent by the lessor 
from the assignee, the privity of con¬ 
tract is extinguished, and the action 
*^dcbt against the first lessee i& gone. 

240 

But aflcr such acceptance the lessor or 
Ills assignee shal^ maintain an action 


against the first lessee upon his cove¬ 
nant for pa^'* ent of the rent. 240, 

241 

ACCCMPT. 

A man is by law compellable to ac¬ 
count before auditors, but not before 
another whi» ii, a party to the accompt. 

49, 50 

P at if a person docs of his own accord 
account b :fore tho other party him¬ 
self, the account will be good. Ibi.l. 

If he has bonrd himself to account 
with other party, he is compellable 
to make such account. 50 

ACTION, AND ACTION UPON 

THE CASE. 

Sec Damages. 

An action against two for procuring 
the plaintiff lo be arrested wjthout 
cause, by a conspiracy between them 
had. Qnccrey whether it be action 
of conspiracy, or upon the case? 

■ 230 

What actions arc local and what tran¬ 
sitory. 238, 2S9, 240. 421 

Where there is only a privity of estate, 
tho action is always local. 23S 

Action upon the case against an cxe- 
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cutor for a 'reconipence fol' serving, 
the testator. ^67 

An action upon the . case lies against 
any one who coniipi^s any misfeasance 
in the trade he protd^ses. 312 

An action upon the case'^l^s against a 
smith who pricks my h^e in shoe¬ 
ing, himi \ V 

What action dies for a niisfeaalmce,»and 
what for a nonfeasance. 312. 322^ 323 

ACTION UPON THE CASE UPON. 
; ASSUMPSIT. 

It does £ot lie against an executiix upon 
her promise that, in consideration the 
plidntiiF would accept her to be their 
4 lebtor for 6 p^. due from her testator 
to A., who Imd assigned it to the plain> 
tifik, she would pay them the 6(m., for 
there is not sufficient consideration. 

210, 211 

ADMINISTRATOR. 

Firfc Devastavi'i, Pardon. 

If an administrator had paid a less sum 
than was due *upon a judgment 
against the intestate, he shall not take 
.‘ulvaiitage against credKors of'the re¬ 
sidue which was due upon the judgt 
nient. 336, &c. 

AWARD, vide Arbitrament. 

alehouses. 

The keeping of a tippling-housc, and 
celling ale w ithout a licence, is no of 
fence at common law, but was an of¬ 
fence by the statutes 5 & 6 Edw. 6 . 
c. 2 J. and 3 Car. 1 . c. 3. 249, 250 

ALIEN. ‘ 

Constructions of Jie. r^Atute SST H. 8. 
c. 16. of alien artificers, see SfA- 
TUTE?*. 

AMENDMENT. 

The mistake of the clerk in certifying 
the caption .of an indictment may be 
amended in the same term in which 
it is certified, but not in another. 

249 


PRINCIPAL MATTERS. 

. 

AMEkpiAMENT, vide Leet. 

APPRENTICE, vide London, Mas¬ 
ter ; Statute, 7 R. 2. 2 & 5 Eliz. 4. 

How a bad apprentice ought to be 
punished. 315 

Qu. Whether the court of sessions has 
not an original jurisdiction under the 
statute to discharge an apprentice? 

. 316 

Qu. Whether the order of discharge 
must not be under the hands and 
SEALS of the justices? 316 

Thcf charters of London, though con¬ 
firmed by parliament, do not dispense 
with the stat. 5 Eliz. which requires 
an apprenticeship to trades. 311 
If a master retuse to keep his appren¬ 
tice, the justices may discharge him. 

316 

An apprentice shall be discharged from 
a'bad master, as well as a master from 
a bad apprentice. 315 

ARBITRAMENT. 

Vide Ref.>ication. 

If the submission be conditional with an 
itii quod the arbitrator do award all 
differences, perhaps the arbitrator 
cannot award part, if he have notice 
of any more differences. 32 

Otherwise it is if the submission be not 
.conditional. 32 

And if tile submission be conditional, an 
award of yart of the differences is 
good, if mutual general releases be 
awarded, 32 

An award, vhere the ivhole is to be 
done on one side, and nothing on the 
o^her, is void. 326, .>27 

ARREST. 

For an arrest npon a warrant of the 
sheriit' before any writ delivered to 
liin'., trespass and false imprisonment 
will lie. ‘ 298,299 

ASSIGNEE. 

Vidt Rent, Stat. 32 H. 8. 34. 

In what place debt must be brought for 
rent by an assignee of the reversion. 

238 



THt5 TABLE OF THE PRINCIPAL MATTERS. 


• * > 

Whether an action of cov^ant lay for 
the assignee of |^e reversion at coni-* 
mon^aw. 238,239* 

Covenant by the assignee of the rever-. 
siori foB non-payment of rent, is not 
local. * 239 , 240 

1 

AVERMENT.* 

If the defendant has covenanted with tlje 
plaintiff, that after the ascertainment 
of the profits of land the defendant, 
shall h^ve one moiety of the profits 
and the plaintifi^the other,*it is* not* 
necessary to aver the ascertainment, 
but only that the defendant hOs rc- 
edhred so much of the profits of the 
land. * • 49 ,50 

• 

AVOWRY. 

The form of an avowry for a rent-churge. 

• • ^ 196 197 

^fan avowry be ma*de for. rent, *and it 
appears by the party’s own shewing 
that part of it is not yet due, yet the 
avowry is good (fc the residue. 285, 

« -J. 286 

Hut irit appears that the avowan^ has 
title only to two parts of^lie rent for 
which he avows, the whole avowif 
shall abate. 286 

In an avowry for rent and a no'nine 
together without alleging . any, 
demand of the nomine po^neSf Ac 
avowry is good for the rent, although 
bad for the nominepcettce. Ibid. 
a 


A man ijAy justify a battery in 

o9hi|aog. 84 

, CAPTION. 

/V Of ^ ^ 

The'-mistf/ce of the clerk .in ceftifying 
tile caption^of an indictment, mav be 
amended in the same term in wnich 
it is certified, hut not in another. 24£l^ 

■ * «• '. • ’ 
CERTAINTY'and ^I^CER-' 
TAINTY, vide Verdict. 

, • 

A plea that th« defendant had ex- 

* pended 810^. about the repair of the 

• premises, and other neemary charges. 
is.bad for Ae uncertainty ‘ * 49 

• 

I certificate, vide Certiorari. 
CERTIORA^T. 

A record of K. "B. may certified to 
Bin inferior court by*eertiorari and 
mittimus. 98 ,99 

•' . 

. CHALLENGE. 

Tif a corporation Bring an action, it is a 
principal challenge to a juror, that 

I* he is of kin ^*8 membe;: of .the cor- 
poration.® .344 

, OHANCERY. 


, BANKRUPTS. • , 

Where and in what c&se the privity of 
contract is transferred by Ae statutes 
of bankrupts by the assignment of Ae 
commissioners., 239, 240 

* • "• * 
BARGAIN and SALE. 

Hdw a bargain and sale, lease* and re¬ 
lease, &c. by tenant in tail of a re¬ 
version to Ae bargainee, relesset, &c. 
,and his heirs, operates. 26 p' 

BATTERY- A 

The taking off ofaRother’s hat in church 
IS not a battery. J 4 


It will give relief againsl an award bb- 
. 'tained by nial-practice and miscon- 
^ duct. , ’ 327 

COMMON and COMMONER. 

Whether, upon a prescgptiqn for great 
cattle, sheep ~hall be included. 227 
A corporation may prescribe fol* com¬ 
mon in gross for catfl^ lQ}ant ac'l. 
couchant within a ^own, bdt not for, 
common in gross toithout nufnber,34>^ 
A mau may prescribe for common for • 
himself and his tenants. > ’ 344 

If one has common without number, 
stjll.he ought not so tC' surcharge Ae 
soil as to deprive the lord, of common 
tfiCTe. . / » 34J 



THE TABLE OF THE PRilffCIPAL MATTERS. 

I ‘ 

It does, the lord isay diswin,^buf ^Acorporatioj^l^ythb change of its name 
admeasurement do^ not lie. • 34-5 ..' does not lose its frr.nchises. ^ 344 

The difference betw^n prescribing for The members of a corporation are the 
common appurtcnaK*^and common in parties interested in all the revenues 
gross without number. Ibid.*- and privileges of the cofporation. 


CONCESSIT SOf..VERE.\^ *68 

conditio;^. 

To re-enter for non-payment of rent, 
at what time the rent ought to be* 
.demanded. ^ 287 

The w/vd pro makes a condition in 
things executory. ' 320 

t 

r t 

CONSPIRACY. 

WKcjfe cons^racy lies, and where not.' 

229^230 

In an action for '/alscly indicting one 
for felony, the plaintiff ought to shew 
that he was acquitted of the indict¬ 
ment. 229 

One person ^^alone cauuot be said to 
conspire wul: himself. 229, ?30 

In conspiracy agaimtt three, if two arc 
acquitted, the plahitiff cannot have 
judgment against the third. , , Ibid.* 
Action against three fur procuiijlng one 
to be arrested w'itheut cause, hi/a coni' 
spirac^ between them bad, qutere. If it 
be an action of conspiracy, or upon 
the case ? 23t 

CONVICTION. 2G2 

COPYHOI-DS, vide .SuRUENDta. 

What persons shall take advantage ot a 
forfeiture .uf a copyhold by a tenant 
for life. ' 151 

Thc^orm of pleading by copylvolders. 

34? 

Copyholds are regulated by the rules 
of the common law -.s to grants, sur¬ 
renders, and estates in remainder, &c. 
unless th«xe be a special custom to the 
contrary. _ 151 

CORPORATION. 

A corporation may prescribe for com¬ 
mon in gross for the benefit uf ,their 
particular member’s, butfnot for com- 
\ mon i:i gross withftut number.' 344, 

345.346 


344 

A corporation may take a grant for the 
benefit of its individual members. 

Ibid. 

What corporatioh can prescribe, and by 
what namOv 340 

• 

• . ‘ COVENANT. 

Wheg in a ct^venant the last words, be¬ 
ing general, arc restrained and ex¬ 
pounded by the Jbtmer words which 
are special. ^ 59, 60 

And w'licn thegeneral words are 
restrained and explained by the Iasi 
special words. 59 

The former general words. “ that the 
“ rriginal,lease is, indefeasible,” an: 
not restrained by the last words “ that 
“ the assignee shall haxie, hold, and 
“ enjoy, &c. Avitl out any let, &c. of 
“ the assignor.” < 60 

A pp^icular express covenant n, \y re¬ 
strain a general covenant in law. Ibid. 
Though a mab covenant with each and 
every of the covenantees, yet if their 
interest be Joint, the action must be 
, brought by both the covenantees, or 
-the survivor of them. 153. 155 
But if a man covenants with two, and 
with either them, that he will ren¬ 
der an account the executors of 
the party dying, and one of the covc- 
, nantecs dajs, the covenant is suable 
, by his executors. 155 

Wliethcr an action of covenant lies *for 
the assignee of the reversion at com¬ 
mon law. 238,239 

Covenant by the assignee of the rever¬ 
sion against the le...sce for rent need 
u'^t be laid in the county where the 
land lies. 239,240, 241 

Action tics by the lessor or Ins assignee 
imainst the lessee, upon his covenant 
for payment of rent, putwithstanding 
the lessor or his assignee has accepted 
rent before of the assignee of the f.rst 
je, see. 240, 241 

If d oc agreed between A. and H. that 
B. shall pay A. a sum of money for 
his lands, &c. *on a particular day. 



THE*TABL^OF*TyG PRINCIPAL MATTERS. 

’ J CUSTO»fr* 

*Vide Prescription. 


these words amount to y* covenant ^ ^ 
by A. to convey tlie lanSs; toY agreed. 
is the word of both, but it is an in- 
dependent covenant, and A, may custom, that ^aderwood cut and 
bring an'action for the money b^ore ? employed for ^‘encing corn (in gene- 

--U..I.:-wher^^jf tithes are paid, and 

not sold ,3r otheryrtse disposed of, 


any conveyance by him of the land. 

.• ^ 319, %20 

Wl!?re covenant lies on thfeVord demise^ 

and where not. 321, 322 

Where covenant lies for a misTeasance, 

but not for a nonfeasance. 322, 323 
* . « « « * 




sht^M hj discharged frcig payment 
of "^hes, is void and unreaspnable, 
but if it ha3 been ibr fencing the 
corn of the owner of the underwood. 


If a man grants by deed a watercourse * > had been goo^. 143 

^ and 8t(^ it, the granted shalAave an Custom of London, wt Ae a petson wh j 

» •'"‘lop of covenant. . — -•* 

goods atm ■cna^v a 




322 

. I • -•“"’"^.aof a houseand 68to- 
tlm value of the destr^s the whole 
and disposed t^fep gjiall Ijave a» action 
‘t.will amoui^ 

tuvit. , lado^f a liouse and piece 
jQcept the land upon which 
.ood, with the,u^ of ♦he 
irfe HABE»’ the lessee miw repair the 
but no actidh of cpvenant lies 
v^aiost the.lessor for not repairing it. 

322,323 

.COUNTY l/vLATINE. 

Tho»_';::'i4ti^Y a county palatine ife' an 
original superior court, of which the 
law takes notice, and it need not cer¬ 
tify its jurisdiction. 74, 75 


is educated in one tradi? may use an¬ 
other. , ^ 312 

Whethgr a thing hiay be claimed by 
Several persons by custom unCiprescrip- 
• tion, a.%d the custom anW^vrescriptiyn 
may well commence. 3/51, 353,•'853 


D 


DA’''\GES. 

Wh^rc the praying of dwj^ges is only 
matter of form. . 98, 97 

Wlieril two breaches are assigned, and 
‘ part of the matter of one breach is 
comprehended under the other breach, 
' and imire damag-is are assessed, judg¬ 
ment shall be stayed. 154, 155 


A recovery suffered of lands in a county In. an action upon the case, where da- 


palatine, at Westminster, is void, be¬ 
cause out of the jurisdiction, of the 
courts at Westminster, - 74 

So the courts of great sessmns in Wales, 
and ^e court of Ely, are original su¬ 
perior courts. ■ 73 


COURTS. 


^ages are ^to be recovered, they are 
divisible',' and may'be proportioned to 
the wrong. " 268 

DAY. 

At what time the natural day begins. 

. 286,287 

DEBT. “ 


Vide County Palatine, JuTiiSnic- 

TION. 

The clerk§ of the court* of K. ]^. rjiall 
not have their privilege agai!i$^/ fo¬ 
reign aUachmont in London. 66, 69 
In ^hat cases the privileges of the 
courts at Westminster, and x>f their 
clerks, have Oeen allowed against x:us- 
Ijpmary actions in London, * 68o 

Of the proceedings of wliat other co' yi.8 
do the courts at Westminster ta],e ju- 
. dicial notice. 74 


If a man recovers a judgment in d:*'t 
against an executor, v’hp afterwards 
wastes the tejtatof's goods tp the 
value of the debt recovered, debt lies 
against him in the debet /etd detinet. 

218, 219 

If the cr-)dit5r can recover in^the last, 
actipn, quaere, whether it shall be con- 
* .stru^, a debt upon a judgment, or a 
debt upon a devastavit t 218 

'Wh^hcT an,actior\ of debt lies at the 
coimnon law for a tort. 218 

Debt by the assignee of the inversion 
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DEEDS. 


imJEv rent ii»CvaI. aAd mus^be brought 
in the county whefe thelahd. liGs, ana . 
not elsewhere. “ 23S 

l^uch action is ini'niainable by reason 
) gf the privity of el^-te only, f IbiH. 

* Ah action of <ubt foe rt ‘'t does not lie 
^again^t the lessee, o/lc^'cceptadce of 
‘i\..;t from the a^ssignee oV tho lessce. 

^ ^ 240 

Debt for airear^ of rent^'must be bVought < 
against all the pernors of the profits 

of the lands liable. 2£L4 

•% * 

decLarationj, 

In an indebitatus assumpsit'm the county 
p‘hlatine of Durham^ for goOds sold 
and delivpWd, .(without the word 
('there,) <fle declaration is good, be‘> 
6 huse the court of the count} pala< 
tine is an original superior court, and 
it shall be intended that the contract 
was within their jurisdiction. ^ 74, 7^5 
An executor is sued by bill in K. B. 
upon the^ovenant vV'his testator, and 
the plafniv*^ declares against hii^ as 
executor, but he is not so named in 
•the beginning of the declaration, 
queere if the declaration is gpod of* 
not? ' 111,112 

The plaintiff cannot falsify hif^own db> 
claration. . 209 

It is not necessary for the plaintiffiin 
ejeclmenc to declare of a demise or \ 
gi eater numbei of acres, than those 
from which he was ejected. 208 
la debt against an executor upon the 
suggestioi), of a devastjivit, the plain- 
tift need not aver in nis declarau ^n, 
that the defendant has not any more 
assets in Us hands. 218,2.19 

‘ De^^ation iii debt upon a specialty. 

319 

one deed twoJhings ar^,to be pei> 
formed, qot by the plaintiff gnd the 
other hy the dbfeudant, and there is 
no mutual remedy, the plaintiff must 
aver pc:'f|^rmanco of his part. 320 

If the agreemen*^ be by deed indented, 
and both parties seal It, they have 
mutu^ remedy one against th^ other, 
and there is no need of st^*^ aver¬ 
ment; but'otherwise it must be, if 
* the specially had been the words of 
the defendant oniy. Ibid. 


Shetoing of Deeds, vide Plcadino^ 

Oyer of Deeds, vide Pleading. 

Where by an order, confi/med by an 
r.ct of parliament, that an indenture 
■ should>bo.^/acated and cancelled) it is 
not int^ded'that the indenture shall 
be void ipso facto, but that it shall be 
void by cancelling it, and until tlie 
cancelling, the estate granted by the 
indejf'ore f ontinucs. 201 

An insensible clause does not make, tli«. 
rest of the deed vitirpywords* which' 
t»le of itsftlf. 59, 60 

, , 'neral words are 

bEMANDid by the last 

59 

See Condition, c< that the 
A nomine poence is not forfeasible,” an 
a demand of the rent. ^rds “ that 
For jvhat purposes the time oCd. and 
is appointed by law to demand renf. 

287 

If lessor dies after sun-set, and before 
midnight, who i( entitled to the rent. 

U, 287 

DEMl^RREll, vide Judgment. 

Construction of the statute 27 Eliz. c.5. 

^'6f demurrers, vide. Statutes. 

V iiere a demurrer ought to be special. 

1 - 9 

What must bt'. the form of a special de¬ 
murrer. .,160 

Where the bad conclusion of a plea is a 
good cai\se of demurrer. ^3. 102 
In debt on bond for performance of 
covenants contained in certain inden¬ 
tures by one t' the parties to the in¬ 
dentures, the defendant pleads that 
there are not any covenants on the 
part of the party to be performed, 
snd upon oyer tli^ contrary appears, 
ii>^ a good cause of demurrer. 317 
If it appear judicially to the cou^ by 
the defendant’s owa shewing, that he 
' has pleaded a false plea, it is a good 
cause of demurrer. Ibid. 

^Wherei.^after a demurrer to the defend- 
tffe plea, and argument thereon, a 
.;rj d was directed^ to try the truth of 
the plea. 353 
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DEPARTUlh^ 

Vide 1{i:.SADiNGst TnAVB'itsis, 
p.209. 


E PRINCIPAL 

>/es<fcndil4b 4|jk4eterniinable 


DEVASTAVIT, x>ide Executor.. 

Jf^ administrator pa^t^'^debts of tlic 
^testate, in such oriVeriias’' the law 
appoints, to the value of all thh 
goods, with his own nionc}’^, he may 
lawfully dispose of the goods as he 
pleases, find it will,not be a devas-^ 
• tavit. 5 • 307, 308 

Where the sheriff returns, that ad- 
ministrator has sold and cloigneii the 
goods ao^ chattels of thd iiltestate to 
tl)c 'Value of the debt, and conVerted 
and disposed thereof to his own use, 
it will amount to a return of a devas¬ 
tavit. . Ibid. 

JDEViSs. • • , * 

• 

Vide Habendum, Stat.,^21). 8.1*. and 
» 34 H. 8.^. Revocation. 


I Ah estatcJ 

up%t? tne*dcatfc of* tenant in tail is^ 
not devisable within the statutes ot 
* 32 H. 8. c. 1. JDW 34 H. 8. c. 5. 

261 

If tenant in nHb reversion J.>iu*goin 
and sell y to the hafg^ioee^d his 
heAr«» au^ tlic bafgaincfT devise the 
saj^ reviraion, and die, the devise is 
voicT; and a nne levied aRerwhrds bv 
the bargainor will not make* the will 
good by way of relation. , • Ibid. 
One»<lievises a rertiJ-vhafgc /if *50/. 
ann. to^his wife and lier*son fo?‘their 
livesi and Jhe life of the longer liver 
of them, and that aftet the son lAiall 
•attain the age of thb-teen years, he 
shall have 20/. a-yeijir of tj^t rent far 
his, better maintenance * during^ tlie 
life of his wife. It is an entire de¬ 
vise of 5tA.pcrn7in.\o the wife irntil 
the s'ln attains that ‘age, and after- 
^ wards they h'' * two several rents, 

and not one joint-rent: j 283, 284 


If land s arc devised to two‘sons, and 
that t/!c^ccutor shall have the lands 
until they shall attain their sevyfal 
ages of 21* years; they ^hall enter 
into'^eir parts severally us .they shall 
attain their age respectively. 184 
One house is d<>viscd to the first son 
and his heirs, another to the second 
s^ and his heirs, and unother to tin 
third son and liis hdrs, and if all the 
sons die- without issue, l'\at the said 
dwellmg houses shall remain to the 
wife of the devissr and' her heirs, 
and two^f the sons died without 
issue, Jjf wife shall have their two 
dwelling-houses imn^ediately after 
, their deaths respectivrfy. 184,185 
But this case has been since denied, 
and sec several rules and cases of 
cross-remainders. , ^ 185. n. ((>) 

{ ’doubtful words in a will ought tO.I‘c‘ 
construed for the benefit of the hc,r, 
and not to disinherit him. 185 

piaft devises to his wife the demesnes 
* if a manor for her life, and the sc'*^ 
vices and*chicf Ihcnis thereof forifif-. 
teen years, and the whole r^arior to 
another after the wife’s death, th . 
devisee shall not takX any thing un. 1 
^er the wife’s death,,.although the 
fifteen years expire. «185, 186 * 

. • VoT.. T * 


^ DIgCONTiNUANCE... 

Where ^Ive 'Viurt has given the plaintiff 
h'berty ' to disountinuc his action, 

* rhougl#'; tliey had delivered their 
jigl^rndtit ibr the defendant upon 
, dpinurrer'.’ 23, .39 

Jf Ri'u three 'replications, airtl the 
defendant demum fo one of then, 
and gives no answer to the other two, 

. and the plaintifi' joins in dumr.rrer, it 
^ ’8 a Jiscontinuaufc. 338, 339 

, ' DISTRESS. 

■ j 

• ... 

The lord may distrain his tenant wt.« . 

has common witlirut niniiber, uod 

surcharges the soil. , 345 

* 

» 

‘ DOGS, vide Thesp^s.s‘. , 

> 

Of what dogs the law takes notice. 84 

^ J 

DOWER. 

Whether a wife js dowable of an estate 
granted by i^hant in tail to h^r bus-' 
band and his heirs,* and descendible 
only for^he life of the grantor. 261 
aliA 



yrx TAbiE OF THE MAWPPS. 

<«Wutor 'sheriff or gaoler fofan 
espaj^) o^c of execution. 218 


EARNEST. 

Money given for ear.u^t shall hq taken* 

as part of tho cuipa^ed to be paid. 
. ' ^ ..on 


ESTATE. 

Vide Privity. 

r >20 'tyhere by the bargain and salt of tenant 
F,. ‘ >** toik ‘‘ts^ate of thc‘baTgalwri*. 

EJECTMEN f, vtde De^.a1ation. shall be K^scendible for the life of 

What sort of wwl lies in ejectment. 317 « v i. • ^ 

* , ■* Where the estate of the bargainee of a 

■cn/TTiiTw.i/-ir.T>«r ■/ T * reversion in tail, shall be made a base 

EMB^CERY, v^/c Inform^ion. , fcc^simplebyafineleviedby tliebar-.. 

A heinous oden^b in the natore of em-t gmnor. ^ * Ibid. 

braccry. ‘ , < 301 a * 

' , . rESTOPPEL. ' 

ENDICTMF,!7r. vide Indictment, ' < • * 325 . ^27 

’ * ESTOVERS, vide COVENANT. 

ENTRY. 

The delivery of ? declaration ip eject- * EXEflUTION. * 

ment does not am*»Mnt to an {*ntry -o Jn nhat courts a writ of error is no stay 
avoid a f^ie< '‘"’'I’ 319 ofptoccediags without a security. »7l' 

Where the court of K. B. will not cxe- 


ERROR. . 

«k m 

Vide JUDGMENT. 

f 

Where security shalkbe give*. ^ in a writ 
• of error./ ' S 

In debt, tV plaintiff in hi'»*i!cpl,jcation 
prays .sudgnient and his debt, * but 
not any damrCCS,'-anjJ judgment.for 
rtlie pimntiff; it is not apy errorj Tor 
the prayer of tTanuiges is but. matter 
of form. , 98 

‘’where the action i^ ffunuticnced by ori* 
ginal writ out oi Chancen', a \’|rit or 
error docs not lie in the Excheqi’''r- 
Ch^mberj but only in.parlianient. 3jr 

«UA > 

ESCAPE. - 

< 

Debt upon an escape* out ol“ cxecu- 
tiob‘, vide stututA> 1 R. 2 c. 12. and 
21 Jac. 1. c. 13. 

The sUitu'le 1 R*. 2. c. 12 . nliich*‘glvc!r 
•* an action of debt against tho warden 
of the Fleet upon an escape out of 
eili^ihAAon, extends to all othvr ga^leis 
and sheriffs. .. |g' 18 

In debt fdr an e-.cape of onv; of exc V 

^ cution, the plaintj^^^mutit^j^hcw that 
he has recovered .i judgment. 38, 39 
Debt, ib not maintainable against the 


cute the judgment of an inferior court 
removed by certiorari. * 98 

4 

• EXECUTOR. . 

Vide Administrator, Declaration, 
Judgment. 

Although llie breach of the testator’s 
p covenant ue occasioned Ly the exe¬ 
cutor's own fault, yet the Judgment 
must bb ue bonis teslatoris. ' 112 

Judgment against an executor ought 
not to be de bonis testatorisy unless 
lie be named executor. ' 112 

But qutcre if it be sufBciefjh.'D declare 
against his; as executor, without 
naming him executor in the begin¬ 
ning of the declaration ? " 112 

Debt in the deb^ el delinet lies against 
an cxccUu*or, ;vho, after a judgraeni- 
.ecuvered against him, wastes P 
1 testator’s goods tp the value of t 
debt recovered. 21^8, £ 

'tT])on nc nnques executor pleaded, u 
'«* found against the defendant, the 
judgment shall be de bonis testatoris 
- St} &c. before he is charged de bonis 
'fs 'pyopriis. . 217 

air cxecutoy pay money in ‘Satisfac¬ 
tion of a debt of an ihferior nature to 






